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W.  T.  Wythe  v.  Jannette  Smith. 

Circuit  Court,  District  of  Oregon. 
June  14,  1876. 

1.  Wifk's  Estate  in  Donation. — The  wife's  share  of  the  donation  made  by 

the  act  of  September  27,  1850  (9  8tat.  496),  was  not  her  separate  estate; 
and  the  act  of  January  20,  1852,  which  undertook  to  declare  it  so,  so  far 
as  prior  settlements  are  concerned,  was  void. 

2.  Husband's  Intkrectt  in  the  WiFii's  Donation. — By  virtue  of  the  mar- 

riage the  husband  took  an  estate  for  the  life  of  himself  and  wife  in  the 
latter 's  half  of  the  donation  claim,  and  it  was  not  in  the  power  of  the 
Territorial  legislature  to  divest  him  of  this  estate,  although  it  might 
exempt  it  from  execution. 

3.  Ebtofpxl,  what  CoNSTrruTes. — What  constitutes  an  estoppel  in  pais  ? 

i.  Same,  whkn  not  a  Dkfknsb. — Equitable  estoppels  in  pais  cannot  be  set 
up  as  a  defense  to  an  action  at  law  to  recover  the  possession  of  real 
property. 

5.  Statute  of  Limitations — Covbbtubk. — The  Oregon  statute  of  limita- 
tions upon  actions  to  recover  real  property  does  not  run  against  a  wo- 
man to  whom  the  right  to  sue  accrues  during  coverture,  until  the 
removal  of  such  disability;  and  this,  whether  the  action  concerns  her 
separate  property  or  otherwise. 

Before  Deadt,  District  Judge. 
The  facts  sufficiently  appear  in  the  opinion  of  the  court. 
Addison  C.  Gibbs  and  Ellis  Hughes,  for  plaintiff. 
t/.  Qainn  Thoi-rUon  and  W,  F.  Trimble,  for  defendant. 
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Deady,  J.  This  action  is  brought  to  recover  the  possession 
of  lot  four,  in  block  five,  in  the  town  of  Salem.  The  com- 
})laint  alleges  that  the  plaiutifi'  is  a  citizen  of  California, 
and  the  defendant  of  Oregon;  that  the  plaintiff  is  the  owner 
in  fee-simpie  of  the  premises  and  entitled  to  the  possession 
thereof,  and  that  the  defendant  unlawfully  withholds  the 
same  from  him,  to  his  damage  $600. 

The  answer  of  the  defendant  denies  all  the  material  alle- 
gations of  the  complaint,  except  the  citizenship  of  the  par- 
ties, and  alleges  that  she  is  the  owner  in  fee  of  a  cer- 
tain described  part  of  the  premises,  for  which  alone  she 
defends. 

The  answer  also  contains  a  plea  of  estoppel,  to  the  effect 
that  the  plaintiff  ought  to  be  prechided  from  alleging  that 
he  is  the  owner  of,  and  entitled  to  the  possession  of  the 
])remises,  because:  1.  That  whatever  claim  of  title  the 
plaintiff  has  to  the  premises  is  derived  through  certain 
mesne  conveyances  from  Chloe  A.  Willson,  who,  on  May  7, 
1852,  with  a  knowledge  that  the  premises  were  a  part  of  a 
donation  claim,  one-half  of  which  belonged  to  her  in  her 
own  right,  made  no  objection  to  the  sale  of  said  lot  four  to 
Joseph  Smith  by  the  trustee  of  Nancy  M.  Thornton,  who 
then  claimed  to  be  the  owner  of  the  same  by  virtue  of  a 
conveyance  thereof  by  William  H.  "Willson,  the  husband  of 
said  Chloe  A.,  to  said  Nancy  M.,  the  consideration  of  which 
inured  to  the  benefit  of  said  Chloe  A.;  2.  Tliat  in  1852 
said  Smith  sold  said  lot  four  to  Joseph  Holman,  and  '^  said 
Chloe  A.,  having  a  knowledge  of  her  rights  and  of  the 
sale,"  made  no  objection  thereto,  but  acquiesced  in  the 
same;  3.  That  in  1853  said  Chloe  A.,  with  a  like. knowledge 
of  her  rights  in  the  premises,  represented  to  L.  F.  Grover 
that  said  Holman  was  the  owner  of  said  lot,  and  advised 
and  encouraged  said  Grover  to  purchase  the  same  from  said 
Holman  as  a  suitable  place  for  a  law-office,  and  that  said 
Grover  was  thereby  induced  to  make  said  purchase,  and 
afterwards,  relying  upon  such  representations,  expended  a 
large  sum  of  money  in  building  a  law-office  on  the  part  of 
said  lot  claimed  by  defendant;  4.  That  in  May,  1856,  when 
said  Chloe  A.  had  knowledge  of  the  fact  that  said  lot  was 
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withiu  her  half  of  said  douatiou,  said  Smith  conveyed  the 
same  to  said  Holmau  with  the  knowledge  of  said  Chloe  and 
without  objection  on  her  part,  and  that,  iinder  like  circum- 
stances, said  Holman,  on  December  5,  185G,  conveyed  the 
same  to  said  Grover;  5.  That  on  July  2,  1861,  the  defend- 
ant purchased  from  said  Grover,  for  the  sum  of  11,600,  the 
part  of  said  lot  for  which  she  now  defends,  with  the  knowl- 
edge of  said  Chloe  A.,  and  without  objection  on  her  partj 
and  that  she  acquiesced  in  all  said  transactions  concerning 
said  lot  up  to  the  time  of  her  death  in  1875. 

The  answer  concludes  with  a  plea  of  the  statute  of  lim« 
itations;  that  the  plaintiff,  nor  those  under  whom  he  claims, 
has  not  been  seised  or  possessed  of  the  premises  in  con-* 
troversy  within  twenty  years  from  the  commencement  of  the 
action,  January  3,  1876.  The  plaintiff  demurs  to  the 
whole  answer,  to  the  plea  of  estoppel  and  to  the  statute  of 
limitations  conjunctively,  and  to  the  latter  separately. 

In  support  of  the  plea  of  estoppel,  counsel  for  the  defend- 
ant insists  that  the  wife  of  a  settler  under  the  Donation  Act 
of  1850  had  a  legal  and  separate  estate  in  the  portion  of  the 
donation  inuring  to  her,  and  that  therefore  she  could  con- 
vey it,  or  by  her  acts  inputs  estop  herself  to  assert  her  title 
to  it,  as  if  she  were  a  feine  sole.  That  the  wife's  interest 
in  the  donation  is  a  legal  one,  there  can  be  no  doubt.  It  is 
granted  to  her  by  the  act  directly  and  unqualifiedly,  to  be 
held  by  her  in  her  own  right.  No  trust  is  declared  con- 
cerning it,  and  no  trustee  or  third  person  is  interposed  be- 
tween her  and  the  ownership  of  the  property. 

By  the  common  law  which  was  in  force  in  Oregon  at  the 
passage  of  the  Donation  Act,  real  property,  however  ac- 
quired by  the  wife,  was  transferred  to  her  husband  during 
their  joint  lives,  leaving  only  the  reversion  in  her.  But  in 
in  cases  where  the  instrument  or  act  by  which  the  property 
was  conveyed  to  the  wife  provided  that  it  should  be  for  her 
sole  or  separate  use  and  benefit,  equity  interfered,  and,  while 
admitting  that,  by  virtue  of  the  marriage,  the  present  own- 
ership of  the  property  passed  to  the  husband  notwithstand- 
ing the  words  of  exclusive  use  to  her  in  the  deed,  treated 
and  held  him  as  a  trustee  of  the  estate  thus  vested  in  him- 
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self  for  the  use  and  benefit  of  the  wife.  This  constituted 
what  was  called  a  separate  estate  in  the  wife.  It  was  the  ere* 
atioQ  of  equity,  and  tlie  expression — separate  estate  of  a 
married  woman — always  referred  to  an  equitable  estate  held 
by  the  husband  or  a  third  person  in  trust  for  her.  (Bish- 
op's M.  W.,  sec.  794  et  seq,) 

As  has  been  stated,  the  wife's  share  of  the  donation  was 
a  legal  estate  granted  to  her  by  apt  and  ordinary  words  of 
conveyance,  in  which  the  husband,  by  virtue  of  the  mar- 
riage, immediately  took  a  freehold  estate.  It  is  not  claimed 
that  the  Donation  Act  imposed  any  trust  upon  this  estate 
in  the  hands  of  the  husband,  or  charged  his  conscience 
with  the  duty  of  administering  it  for  the  separate  benefit  of 
the  wife,  so  as  to  make  it  in  equity  her  separate  estate,  un- 
less such  is  the  effect  of  the  words,  **  to  be  held  by  her  in  her 
own  right."  As  I  understand  the  argument  of  the  learned 
counsel  for  the  defendant,  it  is  not  contended  that  these 
words  make  the  property  her  separate  estate  in  equity  as 
above  described,  or  that  any  trust  was  imposed  upon  it  in 
favor  of  the  wife  by  this  or  any  other  provision  of  the  Do- 
nation Act.  But  it  is  maintained  that  this  property  was  in 
fact  some  sort  of  a  ''separate  estate"  of  the  wife's,  because 
the  grant  to  her  provided  that  it  was  "  to  be  held  by  her  in 
her  own  right." 

Is  such  the  natural  or  possible  effect  of  this  phrase,  or 
does  the  use  of  it  in  this  connection  manifest  any  intention 
upon  the  part  of  Congress  to  keep  this  grant  to  the  wife 
out  of  the  ordinary  rule  which  gave  the  husband  a  present 
freehold  in  the  wife's  real  property,  however  acquired  ? 

A  woman  is  said  to  hold  property  in  her  own  right  when 
she  does  not  derive  it  from  her  husband ;  and  a  man  is  said 
to  hold  property  in  the  right  of  his  wife  when  his  interest 
in  it  arises  out  of  his  maii-iage  with  her.  The  expression 
is  an  untechnical  and  vague  one,  and  no  instance  has  been 
shown  in  which  it  has  been  used  to  exclude  or  limit  in  any 
degree  the  marital  rights  of  the  husband  in  the  real  prop- 
erty of  the  wife.  It  is  not  clear  why  the  words  were  used 
n  the  Donation  Act,  and  the  probability  is  that,  like  other 
expressions  contained  in  it,  they  were  inserted  without 
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mach  consideration.  My  impression  is  that  they  -were 
placed  in  the  act  npon  some  vague  apprehension  that,  as  the 
whole  section  was  first  granted  to  the  settler — the  husband — 
and  on  account  of  his  services  upon  the  land,  without  them 
it  might  be  claimed  that  the  wife,  iustead  of  taking  directly 
from  the  United  States,  derived  title  through  the  husband 
as  his  wife — held  in  his  right  by  virtue  of  the  marriage,  in- 
stead of  her  own,  and  that  therefore  the  property  might  be 
io  some  way  liable  for  his  prior  debts,  contracts  and  obliga- 
tions. To  exclude  this  conclusion — to  avoid  this  possible 
doubt  or  danger — it  seems  probable  that  these  words  were 
inserted  immediately  after  the  clause  qualifying  the  grant  so 
that  the  wife's  half  of  the  donation,  iustead  of  passing 
through  the  husband,  went  from  the  United  States  to  her 
directly.  It  being  provided  that  the  wife  should  be  consid- 
ered as  holding  in  her  own  right,  and  not  in  that  of  her  hus- 
band, this  would  preclude  the  conclusion  that  she  claimed 
through  or  under  him,  and  therefore  the  property  would  be 
possessed  by  her,  and  descend,  upon  her  deatii,  the  same 
as  if  inherited  from  her  father  or  other  ancestor.  To  hold 
or  be  seised  of  property  in  your  own  right  is  not  incompat- 
ible with  the  iise  being  in  another.  Seisin  and  use  are 
not  identical;  and  the  seisin  may  be  in  one  person  and  the 
use  in  another.  A  feofee  to  use  held  or  was  seised  in  his 
own  right,  but  to  the  use  of  another.  The  seisin  or  hold- 
ing relates  to  the  acquiring  of  the  estate,  and  the  use  to  the 
purposes  for  which  it  shall  be  held.  Here  the  wife  held  or 
was  seised  in  her  own  right,  but  not  to  her  own  separate  or 
sole  use  and  benefit,  and  therefore  she  had  no  separate  estate 
in  the  property.  As  soon  as  she  became  seised,  by  reason 
of  the  marriage,  the  law  cast  upon  the  husband  an  estate  in 
the  premises  for  their  joint  lives.  (Bishop's  M.  W.,  sec. 
529.) 

But  it  is  also  claimed  that  this  property  became  the  sepa- 
rate estate  of  the  wife  by  operation  of  the  act  of  the  Terri- 
torial legislature  of  January  20,  1852,  entitled,  ''  An  act  to 
exempt  the  wife's  portion  of  lands,  donated  in  Oregon  Ter- 
ritory by  act  of  Congress,  approved  September  27,  1850, 
from  the  debts  and  liabilities  of  her  husband."    This  act 
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provided,  "That  all  right  and  interest  of  the  wife,  both 
legal  and  equitable,  in  and  to  the  land  donated  to  settlers 
in  Oregon  Territory,  by  an  act  of  Congress  approved  Sep- 
tember 27,  1850,  both  now  and  hereafter,  be  and  hereby  is 
secured  to  the  sole  and  separate  use  and  control  of  the  wife; 
and  such  interests  in  said  lands,  both  legal  and  equitable, 
of  the  wife,  and  the  rents  and  profits  thereof,  shall  in  no 
wise  be  made  subject  or  liable  for  the  debts  or  liabilities  of 
her  husband,  whether  contracted  before  or  after  the  pas- 
sage of  this  act."  This  act  was  repealed  January  30,  1854, 
by  the  general  repealing  act  of  the  code  of  that  year.  As 
appears  from  the  title,  the  intention  of  the  act  was  to 
exempt  the  wife's  portion  of  the  donation  **  from  the 
debts  and  liabilities  of  her  husband,"  and  this,  doubtless, 
was  the  leading  idea  in  its  enactment.  The  language  used 
is  not  accurate,  but  the  purpose  is  apparent.  It  was  not 
intended  to  exempt  the  reversion — the  interest  which  re- 
mained in  the  wife  notwithstanding  the  marriage — from  the 
husband's  debts  and  liabilities,  but  only  the  husband's  pres- 
ent interest  in  the  property.  This  interest  or  marital  right 
of  the  husband  was  a  freehold,  and  liable  to  be  taken  on 
execution  and  sold  to  satisfy  his  debts.  (Bishop^s  M.  W., 
sec.  585;  Slan-  v.  HamiUov,  1  Deady,  272.)  But  to  exempt 
the  husband's  interest  in  the  wife's  donation  from  execution 
did  not  divest  him  of  such  interest  or  reinvest  the  wife  with 
it  in  any  way.  But  the  body  of  the  act,  in  addition  to  ex- 
empting the  husband's  interest  in  the  wife's  donation  from 
execution,  did  declare  that  **  the  right  and  interest  of  the 
wife"  in  such  donation  **  is  hereby  secured  to'  the  sole  and 
separate  use  and  control  of  the  wife." 

At  the  date  of  this  act  all  the  right  and  interest  of 
Chloe  A.  Willson  in  her  share  of  her  husband's  donation 
was  simply  the  reversion  upon  his  death,  he  being  already, 
by  virtue  of  the  marriage,  seised  of  an  estate  in  the  prem- 
ises for  their  joint  lives.  Strictly  speaking,  then,  there 
was  nothing  in  this  case,  in  this  respect,  for  the  act  to  apply 
to.  It  did  not  in  terms  include  the  present  ownership,  for 
that  being  in  the  husband,  was  not  "  the  right  or  interest  of 
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the  wife,"  and  the  reversion  was  already  hers  beyond  a 
qaestioD. 

But  assuming,  what  is  probable,  that  it  was  intended  by 
the  phrase,  "right  and  interest  of  the  wife  in  the  land,"  to 
include  all  the  interest  which  came  to  her  from  Congress 
aoder  the  Donation  Act,  then  the  act,  as  to  settlements 
already  made,  was  so  far  void. 

Although  it  does  not  distinctly  appear  from  the  plea  of 
estoppel  when  this  settlement  was  commenced,  it  is  well 
known  to  the  court,  from  its  records,  to  have  been  made 
long  before  the  passage  of  the  Donation  Act,  September 
27,  1850 ;  while  in  the  defendent's  brief  it  is  admitted  that 
it  was  made  at  least  as  early  as  that  date.  This  being  so, 
the  husband  was  seised  of  a  life  estate  in  the  wife's  share 
before  the  passage  of  the  act  of  January  20,  1852.  This 
was  a  vested  interest  which  the  legislature  ccmld  not  de- 
prive him  of.  They  might  exempt  it  from  execution,  in 
the  interest  of  tlie  family,  or  otherwise,  but  they  could  not 
dispossess  him  of  that  which  had  become  his  by  the  exist- 
ing law  of  marriage.  {JStair  v.  Hamiltou,  1  Deady,  275  ; 
Whiter.  White,  5  Barb.,  474 ;  WesterveUv.  (fregg,  2  Kernau, 
202.) 

At  common  law  a  married  woman  could  not  pass  her 
freehold  except  by  fine  and  recovery.  Her  deed  was  abso- 
lutely void.  (Bishop's  M.  W.,  Sec.  586.)  But  by  the  statutes 
in  force  in  this  State,  at  least  since  September  29,  1849,  a 
married  woman  could  convey  any  interest  of  hers  in  lands 
by  joining  with  her  husband  in  a  deed  thereof,  and  not 
otherwise.  (See  Act  of  September  29,  1849,  adopting  the 
Iowa  Act,  **  to  regulate  conveyances  ;"  Ses.  Laws  of  1849, 
p.  138;  "  An  Act  relating  to  alienation  by  deed,  etc." 
Code  of  1854,  p.  476  ;  same  Act,  Code  of  1874,  p.  515.) 

The  Donation  Act,  not  containing  any  provision  touching 
the  interest  of  the  husband  in  the  wife's  share  of  the  dona- 
tion, or  the  alienation  of  the  same,  except  to  forbid  all  con- 
tracts for  the  sale  of  the  same  prior  to  the  completion  of  the 
residence  and  cultivation  required  by  the  Act,  both  subjects 
were  governed  by  the  local  law — the  common  law — except 
as  modified  by  the  above  cited  statutes.     It  follows  that 
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tbe  wife  daring  coverture  could  do  no  act  in  pais  which 
would  estop  her  from  asserting  her  right  to  her  land,  and 
that  the  only  way  she  could  divest  herself  of  her  interest  in 
her  donation  was  by  fine  or  recovery,  or  joining  with  her 
husband  in  a  conveyance  thereof.  An  estoppel  in  pais  can 
never  be  more  effectual  than  by  deed.  And  as  Chloe  A, 
could  not  have  affected  her  interest  in  this  property  by  her 
separate  deed,  of  course  she  could  not  by  an  estoppel  tn 
pais.     (2  Wash.  E.,  p.  459.) 

The  plea  of  estoppel  is  bad. 

But  admitting  that  the  wife's  share  of  the  donation  was 
her  separate  estate,  and  that  she  could,  by  her  acts  iii  pais, 
estop  herself  from  asserting  her  title  thereto,  the  same  as  if 
she  were  a  feme  sole,  the  facts  stated  in  the  plea  do  not 
constitute  an  estoppel.  They  lack  utterly  the  necessary 
and  essential  ingredients  of  intention  to  deceive  on  the  part 
of  Chloe  A.,  and  the  want  of  knowledge,  or  all  convenient 
means  of  acquiring  it,  on  the  part  of  Smith,  Uolman, 
Grover  et  al.,  concerning  the  true  state  of  the  title.  The 
alleged  sales  of  the  property  commenced  in  1852  and  ended 
in  1861.  Chloe  A.  is  not  charged  with  anything  more  than 
simple  acquiescence  in  relation  to  any  of  tliem  except  the 
one  from  Holman  to  Grover,  which  took  place  in  1853.  As 
to  this  one,  she  is  alleged  to  have  advised  the  purchase, 
saying  that  Holman  was  the  owner  of  the  lot.  Incidentally 
it  appears  from  the  plea  that  up  to  this  time  the  donation 
had  not  been  partitioned  between  the  husband  and  wife. 
In  what  part  of  it  her  share  would  be  assigned,  she  could 
not  say  or  direct.  The  power  of  partition  was  vested  in  the 
surveyor-general,  absolutely.    ( WytJie  v.  Haskell,  3  Saw.  574.) 

She  may  have  thought  he  would  so  divide  it  as  to  bring  this 
lot  within  the  share  of  her  husband  and  co-tenant,  who,  it 
appears,  had  sold  the  same,  probably  upon  the  same  im- 
pression or  expectation,  before  1852.  But  if  so,  she  was 
mistaken.  The  donation  was  divided  so  tbat  the  premises 
were  included  in  her  share,  and  thus  it  turned  out  that 
Holman  was  not  the  owner  of  the  lot,  and  Grover  acquired 
nothing  by  his  purchase  from  him,  nor  even  by  his  erection 
of  a  law-office  thereon.     Nor  can  anything  be  more  improb- 
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able  than  that  Mr.  Grover,  a  distingaished  lawyer,  was 
misled  by  this  casual  opiuion  or  expression  of  this  un- 
learned /erne  coveit,  as  to  the  true  state  of  the  title,  or 
that  he  did  not  know,  and  had  no  better  means  of  knowing 
than  she,  what  was  the  legcJ  effect  of  her  husband's  prior 
deed  to  this  lot. 

There  was  a  time,  commencing  probably  with  Wendell 
V.  Van  JRensselear,  1  John.  Ch.  353  (1815)  when  this  doc- 
trine of  equitable  estoppel,  upon  the  seductive  plea  of  pro- 
moting justice  in  particular  cases,  threatened  to  sweep 
away  the  statute  of  frauds  and  leave  theYight  to  real  prop- 
erty to  rest  upon  the  precarious  tenure  of  the  uncertain 
and  prejudiced  testimony  of  ignorant  and  interested  wit- 
nesses to  the  casual,  stale  and  parol  acts  and  declarations 
of  parties  no  longer  in  existence  or  interested  to  maintain 
the  title. 

But  since  the  announcement  of  the  salutary  rule  contained 
in  HtU  V.  Eplei/,  31  Penn.  St.  34,  and  Bogga  v.  Merced  (7o., 
14  Cal.,  367,  this  dangerous  and  indefinite  doctrine  has  been 
brought  within  reasonable  and  safe  limits  again.  As  was 
said  by  this  court,  in  McGnire  v.  Neff  (Dec.  1875) :  **If  such 
facts  constitute  an  estoppel,  then  was  the  statute  of  frauds 
passed  in  vain,  and  paper  titles  are  not  worth  the  material 
upon  which  they  are  written.  *  *  *  *  Before  a  court 
of  equity  will  estop  a  party  from  asserting  his  title  to  real 
property,  it  must  be  shown  that  there  is  some  degree  of 
turpitude  in  his  conduct.  To  constitute  an  estoppel  in  pais 
in  such  a  case,  it  must  appear  that  the  party  sought  to  be 
estopped,  with  a  knowledge  of  his  rights  in  the  premises, 
made  some  admission  or  declaration  by  word  or  deed,  with 
an  intention  to  deceive  the  party  claiming  the  estoppel,  or 
those  under  whom  he  claims,  or  with  such  carelessness  or 
negligence  as  amounts  to  fraud;  that  the  party  alleged  to 
have  been  misled  was  not  only  destitute  of  all  knoweldge 
of  the  true  state  of  the  title  in  question,  but  of  all  con- 
venient means  of  acquiring  such  knowledge;  and  that  he 
directly  relied  upon  such  admission  or  declaration,  and  will 
be  injured  by  allowing  its  truth  to  be  disproved."  {BoggsY. 
Merced  Co.,  14  Cal.  367;  CarpoUia-  v.  Ihirston,  24  Cal.  268; 
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Davis  V.  Davis,  26  Cal.  38;  Story's  Eq.  sec.  391;  Mdck  y. 
Squires,  1  Deady,  396.) 

At  the  date  of  this  alleged  declaration  to  Grover  he  had 
at  least  the  same  means  of  knowing  as  Mrs.  Willson,  that 
the  husband's  deed  could  not  convev  the  wife's  interest  iu 
the  land,  and  that  she  herself  could  not  convey  it  unless 
her  husband  joined  in  the  deed  for  that  purpose;  that  the 
surveyor-general  had  the  absolute  power  to  partition  the 
donation  between  the  husband  and  wife  as  he  saw  proper, 
and  that  then  and  since  September  27,  1850,  both  Chloe  A. 
and  her  husband  were  forbidden  by  the  Donation  Act  to 
make  any  sale  of  the  premises,  and  were  therefore  incapa- 
ble of  so  doing,  jointly  or  otherwise.  She  could  not  have 
intended  to  deceive  him,  and  he  could  not  have  been 
misled  by  what  she  said — which  at  best  was  a  mere  ex- 
pression of  opinion  about  a  matter  of  which  he  presumably 
was  better  informed  than  she.  The  facts  stated  do  not  con- 
stitute an  estoppel,  even  if  Chloe  A.  had  then  been  a 
feme  sole. 

But  if  these  facts  constituted  a  sufficient  equitable  estoppel, 
it  would  not  be  a  good  defense  to  this  action  at  law.  Id 
Adains  v.  Burke,  1875,  this  court  decided,  after  thorough 
argument  and  careful  consideration  of  the  question,  that 
what  is  known  as  an  equitable  estoppel  could  not  be  pleaded 
in  this  State,  and  therefore  not  in  this  court,  as  a  defense 
to  an  action  of  ejectment.  At  common  law  an  estoppel  in 
pais  could  only  arise  in  the  case  of  those  solemn  and  pecul- 
iar acts  to  which  the  law  gave  the  power  of  creating  a  right 
or  passing  an  estate.  Among  these  were  feoffment  and 
attornment.  The  instances  given  by  Lord  Coke  are  livery, 
entry,  acceptance  of  rent,  partition  and  acceptance  of  an 
estate.  Subsequently,  estoppels  in  pais  were  extended  by 
courts  of  equity,  until  there  grew  up  a  class  of  estoppels 
called  equitable  estoppels  in  pais.  Except  in  cases  con- 
cerning the  title  to  lands,  in  time  these  were  recognized  and 
allowed  by  courts  of  law;  and  in  some  of  the  United  States 
without  this  exception.  But  I  know  of  no  act  or  decision 
in  this  State  authorizing  such  practice,  and  it  is  to  be  hoped 
there  never  will  be. 
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The  plea  of  the  statute  of  limitations  appears  to  be  suffi- 
cient on  its  face;  but  on  the  argument  it  was  admitted  and 
assumed  that  Chloe  A.  Willson  was  a  feme  covert,  since 
prior  to  1852  and  down  to  a  period  less  than  twenty  years  be- 
fore the  commencement  of  this  action.  Admitting  this  fact, 
counsel  for  defendant  maintained  that;  this  being  her  sepa- 
rate property  the  statute  ran  against  her  as  if  she  was  a 
feme  sole.  However  this  may  be,  the  conclusion  having 
been  reached  that  this  was  not  the  wife's  separate  property, 
the  argument  based  upon  the  contraiy  assumption  falls 
with  it. 

But  the  statutes  of  limitations  in  force  in  this  State  since 
May  1,  1854,  expressly  provide  that  in  the  case  of  a  married 
woman  to  whom  a  cause  of  action  accrues  for  the  recovery 
of  real  property,  the  time  of  such  disability  or  maiTiage 
shall  not  be  counted  as  a  part  of)  the  limitation.  (Code 
of  1854,  p.  172;  Code  of  1876,  p.  108.)  It  is  not  apparent' 
why  these  statutes  do  not  apply  to  all  married  women, 
whether  the  property  be  her  separate  property  or  not. 
True,  she  might  have  sued  alone  for  her  separate  property; 
but  the  exemption  proceeds  upon  the  theory  that  while  she 
is  under  the  disability  of  coverture,  she  is  not  in  fact  at, 
liberty  to  sue  without  her  husband*s  assent,  even  if  the  law 
will  permit  it.  Now  the  husband  may  be  a  party  to  the 
disseisin  and  interested  in  having  the  bar  of  the  statute 
established,  and  to  prevent  this  possible  wrong  the  law 
has.  provided  without  exception  or  qualification  that  the 
limitation  upon  a  woman's  right  to  sue  for  the  recovery  of 
her  real  property  shall  not  run  during  coverture. 

The  demurrer  is  sustained  as  to  the  plea  of  estoppel  and 
overruled  as  to  the  rest  of  the  answer.  If  the  plaintiff 
wishes  to  avail  himself  of  the  disability  of  Chloe  A., 
during  her  husband's  life-time,  he  must  reply  to  the  plea  of 
the  statute  and  set  up  the  coverture. 
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Matthias  Chapman  et  al.  v.  Toy  Long  et  al. 

CiRC?uiT  Court,  District  of  Oregon. 
July  31,  1876. 

1.  Equity — Mining  Claim. — A  person  who   aeeks  the  aid  of  a  Court  of 

Equity  to  protect  his  interest  in  a  mining  claim  located  under  the 
mining  laws  of  the  United  States,  must  show  a  substantial  compliance 
with  such  laws. 

2.  Plackb  Claims. — Placer  claims  may  be  located  and  occupied  jointly. 

3.  Wastb— Injunction  to  Bkstbain. — The    technical  distinction  between 

waste  and  a  mere  trespass,  has  been  long  disregarded  by  courts  of  equity, 
and  the  rule  now  is,  that  wherever  a  trespass  is  attended  with  irrepar- 
able mischief  or  a  multiplicity  of  suits  or  yexatious  litigation,  an 
injunction  will  be  allowed  the  same  as  if  it  were  a  case  of  waste. 

4.  Injunction  to  Restrain  thk  Wobkino  of  a  Mining  Claim. — An  injunc- 

tion will  be  allowed  to  restrain  the  working  of  a  placer  gold  mine  located 
by  the  complainants  under  the  United  States  Mining  Acts,  while  in  the 
possesKion  of  persons  not-qualified  to  take  and  hold  such  lands. 

6.  Locator  of  Mining  Claim. — Under  the  mining  laws  of  the  United  States, 
the  locator  of  a  mining  claim  becomes  the  assignee  of  the  United  States, 
and  so  long  as  he  complies  with  the  conditions  imposed  by  them  and  the 
license  to  occupy  remains  in  force,  the  right  of  the  locator  to  the  posses- 
sion of  the  land,  and  to  appropriate  to  his  own  use  the  minerals  therein, 
is  full  and  complete;  and  he  need  not  take  any  step  to  purchase  the 
same  unless  he  thinks  proper. 

6.  Chinamkn,  Bights  of,  in  thk  Unitkd  States. — Article  Ylof  the  Treaty  of 
July  28,  1868,  with  China,  in  effect  secures  to  Chinamen  the  right  to 
reside  in  the  United  States  upon  the  same  terms  as  the  subjects  of  Great 
Britain  and  France,  and  this  implies  the  right  to  follow  any  lawful  pur- 
suit or  calling  not  prohibited  to  the  subjects  of  these  two  powers. 

Before  Deadt,  District  Judge. 
Motion  for  a  Provisional  Injunction. 
B.  F.  Doivtll  and  Addison  C.  GibbSy  for  complainants. 
Walter  W.  Thayei%  for  defendants. 

Deady,  J.  The  complainants,  Matthias  Chapman,  Aaron 
B.  Elise,  James  Herd,  Lorenzo  A.  Sturgis,  and  John  M. 
Chapman,  allege  in  their  amended  complaint  that  they  are 
citizens  of  the  United  States,  and  that  Toy  Long  and  his 
four  co-defendants  are  "  yellow  alien  Chinamen,  who  have 
not  declared  their  intention  to  become  citizens  of  the  United 
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States;'*  that  on  February  21,  1875,  the  miners  of  Poorman 
and  Jackass  creeks  district,  situate  in  Jackson  county, 
State  of  Oregon,  duly  established  rules  and  regulations  for 
the  mines  in  said  district,  by  ivhich  a  ''  claim  was  declared 
to  be  one  hundred  yards  square,"  and  every  citizen  of  the 
United  States  allowed  to  hold  one  creek  and  one  bank  claim 
by  location  ;  that  said  rules  and  regulations  were  duly 
recorded  in  said  county  on  February  24,  1876;  that  on 
February  28,  1876,  the  complainants,  acting  under  said 
rules  and  regulations,  and  the  act  of  Congress  of  May  10, 
1872,  'Uo  promote  the  development  of  the  mining  resources 
of  the  United  States,"  duly  located  and  caused  to  be  surveyed 
by  the  proper  United  States  surveyor,  certain  mineral  lands 
particularly  described  by  metes  and  bounds  on  said  Poor- 
man  creek,  lying  in  township  38  south  and  3  range  west, 
of  the  Wallamet  meridian,  constituting  a  parallelogram  20 
chains  in  length  and  9-10  chains  in  width  ;  that  on  February 
29,  1876,  the  complainants  duly  posted  a  notice  of  their 
claim  to  said  lands,  and  caused  a  copy  of  the  same  to  be 
recorded  in  said  county,  and  a  certified  copy  of  such  record 
to  be  duly  posted  on  said  premises  on  April  15,  1876,  of  all 
which  the  defendants  had  due  notice  ;  that  the  legal  title  to 
the  premises  is  in  the  United  States,  and  the  complainants 
are  entitled  to  the  possession  of  the  same  for  the  purpose  of 
mining  for  the  gold  therein,  and  that  such  possessory  right 
is  of  the  value  of  1600. 

That  the  defendants,  on  said  February  28,  and  divers 
times  between  that  time  and  the  commencement  of  this  suit 
— May  1,  1876 — trespassed  upon  said  premises  by  mining 
thereon  and  carrying  away  the  gold  from  the  same  under  a 
claim  of  right  to  do  so,  to  the  depreciation  of  the  value  of 
said  premises;  that  the  defendants  are  prohibited,  by  the  act 
of  Congress  and  the  mining  regulations  aforesaid,  from 
mining  said  lands;  that  they  are  insolvent  and  of  ^*  bad  rep- 
utation for  truth  and  veracity;"  that  the  complainants  have 
no  means  of  proving  the  amount  of  gold  taken  from  the 
premises  ''by  these  untruthful  defendants"  except  their 
own  testimony,  and  that  said  defendants,  unless  restrained 
by  the  order  of  this  court,  will  do  irreparable  damage  to 
the  premises. 
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.  The  complaiuants  therefore  pray  for  an  account,  the  ap- 
pointment of  a  receiver,  a  decree  that  the  pretended  claim 
of  the  defendants  is  illegal  and  void,  and  that  they  be  per- 
petually enjoined  from  trespassing  upon  said  premises. 
.  On  June  6  a  motion  for  a  provisional  injunction  was  ar- 
gued and  submitted  by  counsel,  upon  the  complaint. 
^  The  occupation  and  purchase  of  mineral  lands  of  the 
Upited  States  is  regulated  by  chap.  6  of  title  32  of  the  re- 
yiBed  statutes,  the  same  being  a  compilation  of  the  pre- 
existing acts  of  July  26,  1866,  July  9,  1870,  May  10,  X872, 
^nd  March  3,  1873,  upon  that  subject.  Section  2319  of  the 
revised  statutes  declares  that  ''all  valuable  mineral  de-. 
posits  in  lands  belonging  to  the  United  States"  are  ''free 
and  open  to  exploration  and  purchase,  and  the  lands  in 
which  they  are  found  to  occupation  and  purchase  by  citi- 
zens of  the  United  States  and  those  who  have  declared 
their  intention  to  become  such,  under  legulations  pre- 
scribed by  law,  and  according  to  the  local  customs  or  rules 
of  miners  in  the  several  mining  districts,  so  far  as  the  same, 
are  applicable  and  not  inconsistent  with  the  laws  of  the 
United  States."  Section  2324  of  the  revised  statutes 
also  authorizes  "the  miners  of  each  mining  district"  to 
make  rules  "not  iii  conflict  with  the  laws  of  the  United 
States  or  the  State  *  *  governing  the  location,  manner 
of  recording,  amount  of  work  necessary  to  hold  possession 
of  a  mining  claioi,"  subject  to  certain  requirements,  which 
are  briefly  these:  1.  The  location  must  be  marked  on  the 
ground  so  that  its  boundaries  can  be  traced;  2.  The  record, 
of  the  claim  must  contain  the  date  of  the  location,  "the 
name  or  names  of  the  locators,"  and  such  a  description  of 
the  claim,  by  reference  to  some  natural  object  or  permanent 
monument,  as  will  identify  the  same;  3.  The  performance  of 
1100  worth  of  work  or  improvement  on  each  claim  located 
after  May  10,  1872,  yearly,  until  the  issuing  of  a  patent 
therefor.  But  when  claims  are  "held  in  common,"  such 
expenditure  may  be  made  upon  any  one  claim;  and  upon 
the  failure  of  any  one  of  several  co-owners  to  contrib- 
ute his  proportion  of  these  expenditures,  his  interest  shall 
"  become  the  propert}'  of  his  co-owners  who  have  made  the 
required  expenditures." 
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The  law  of  the  State,  Oregon  Code,  sections  5  and  6,  page 
687,  provides  that  the  county  clerk  shall  record  the  notice 
of  a  miners'  meeting  organizing  a  mining  district,  and  em- 
powers miners  **  to  make  local  laws  in  relation  to  the  pos- 
Ression  of  water  rights  and  working  of  placer  claims  *  * 
subject  to  the  laws  of  the  United  States." 

The  mining  laws  of  the  district  in  question  provide  that  each 
person  shall  be  allowed  to  hold  one  creek  and  one  bank  claim 
of  one  hundred  yards  square  by  location ;  that  one  day's  work 
in  each  week  shall  be  done  on  each  claim  as  long  as  there  is 
**  a  ground  sluice-head  of  water  in  the  creek;  provided,  if 
the  claims  are  together,  the  work  may  be  done  on  any  one 
of  them;"  that  no  **  Mongolian  or  alien  who  has  not  declared 
his  intention  to  become  a  citizen  of  the  United  States,'* 
shall  hold  or  work  any  claim;  that  if  any  person  shall  em- 
ploy any  Mongolian  or  such  alien  to  work  on  a  mining  claim 
for  one  month,  or  shall  employ  any  Chinaman  who  was  not 
in  Oregon  at  the  adoption  of  the  State  Constitution,  to  work 
such  claim  **  for  ten  days  before  the  entry  of  the  same  at 
the  land-office,"  he  shall  forfeit  the  same,  and  it  shall  be 
open  to  relocation  by  **any  eligible"  person. 

The  reference  to  the  adoption  of  the  Constitution  of  the 
State  grows  out  of  section  8  of  article  XV  of  that  instrument, 
which  reads  as  follows:  "No  Chinaman,  not  a  resident  of 
the  State  at  the  adoption  of  the  Constitution,  shall  ever  hold 
any  real  estate  or  mining  claim,  or  work  any  mining  claim 
therein."  This  Constitution  was  adopted  by  the  popular 
vote  on  November  9,  1857,  but  did  not  go  into  eflfect  until 
the  admission  of  the  State  into  the  Union,  February  14, 
1859. 

Counsel  for  the  defendants  object  to  the  allowance  of  the 
motion  because  it  appears  that  the  location  includes  too 
much  ground — nearly  ten  ch\ims  of  one  hundred  yards 
square,  instead  of  five — and  is  therefore  illegal. 

As  already  stated,  the  complaint  describes  the  premises 
by  metes  and  bounds,  showing  them  to  be  in  form  a  paral- 
lelogram of  about  one  hundred  and  ninety-eight  yards 
in  width  and  four  hundred  and  forty  yards  in 
length,  and  lying  on  the  right  or  west  bank  of  Poorman 
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creek.  But  it  contains  no  allegation,  as  it  should,  concern- 
ing the  character  of  the  claims  inclosed  within  these  limits, 
as  to  whether  thej  are  all  creek  or  bank  claims,  or  of  both 
kinds,  and  if  so,  in  what  proportion.  Neither  does  it 
appear  that  the  plaintiffs  are  in  the  actual  possession  of  the 
premises,  but  rather  the  contrary.  Their  rights  then  are 
merely  such  as  result  from  Uaving  located  the  premises  as 
mineral  lands,  under  the  mining  laws  and  regulations,  and 
that,  too,  over  the  heads  of  others  already  in  the  actual 
occupation  of  them.  When  parties,  under  such  circum- 
stances, seek  the  aid  of  a  court  of  equity — even  if  the 
alleged  trespassers  are  Chinamen  and  not  expressly  author- 
ized to  occupy  or  enter  mining  lands — they  must  bring 
themselves  within  the  law  authorizing  the  location  and 
show  a  substantial  compliance  with  its  terms. 

In  this  case,  it  being  apparent  that  the  land  located  in- 
cludes more  than  one  claim  to  each  locator  and  complainant, 
while  the  local  law  only  allows  a  person  to  locate  one  claim, 
except  where  one  is  a  creek  and  the  other  a  bank  claim, 
there  ought  to  have  been  a  distinct  allegation  in  the  com- 
plaint, to  the  effect  that  the  premises  comprised  an  equal 
number  of  such  claims.  And  if  there  is  not  otherwise 
enough  in  the  complaint  to  enable  the  court  to  ascertain  this 
fact  the  location  must  be  treated  as  an  illegal  one  and  the 
motion  for  an  injunction  denied.  But  it  is  manifest,  from 
the  description  of  the  premises,  that  this  location  is  equally 
composed  of  creek  and  bank  claims,  and  therefore  may  con- 
tain two  to  each  locator.  A  creek  claim  is  a  tract  of  one  hun- 
dred yards  square,  one  side  of  which  abuts  on  the  creek,  or 
rather  extends  to  the  middle  thread  of  it,  while  a  bank 
claim  is  a  tract  of  the  same  size  lying  back  of  and  abutting 
upon  a  creek  claim.  This  being  so,  all  the  land  in  this 
location  between  the  creek  and  a  line  parallel  thereto,  and 
one  hundred  yards  distant  therefrom,  is  creek  land,  while 
that  lyiug  west  of  such  line  is  bank  land. 

The  complainants  being  each  entitled  to  locate  a  creek 
and  bank  claim,  together  they  might  have  included  a 
tract  on  the  creek  two  hundred  yards  wide  and  five 
hundred  yards  long.     As  it  is,  they  have  only  taken  about 


Dist.  Or.]  Chapman  v.  Toy  Long.  33 

1876.]  Opinion  of  the  Court— Deady,  J. 

ninefcy-seven  thoasand  yards,  or  nine  and  one-half  claims, 
instead  of  the  one  hundred  thousand  yards,  or  ten  claims^ 
which  the  law  in  its  wisdom  allowed  them. 

For  this  act  of  self-denial  ''the  heathen  Chinee,"  who 
appear  to  have  no  rights  on  Poorman  creek  that  a  miner 
is  bound  to  respect,  and  who  had  probably  bought  this 
ground  and  long  worked  it  as  their  own,  are  doubtless  duly 
thankful.  Yet,  to  compare  small  things  with  great,  if  at 
some  distant  day  the  moral  of  this  predatory  transaction 
should  be  called  in  question,  the  defendants  will  hardly 
have  cause  to  exclaim  with  Lord  Clive,  when  charged  in  the 
House  of  Commons  with  helping  himself  to  the  treasury 
of  Bengal  after  the  signal  victoij  of  Plassey:  ''I  am  as- 
tonished at  my  own  moderation." 

On  the  argument  of  the  motion  it  was  also  objected  to 
the  location,  that  parties  could  not  locate  placer  claims 
jointly.  But  I  find  nothing  in  the  law  or  regulations,  or 
the  nature  of  things  to  support  this  proposition.  On  the 
contrary,  section  2324  of  the  revised  statutes  makes  express 
mention  of  ''co-owners"  of  mining  locations,  without  refer- 
ence to  the  fact  of  whether  they  are  upon  "placers"  or 
rock  ill  place;  and  provides  for  forfeiting  the  interest  of 
any  of  such  co-owners  who  may  fail  to  contribute  his  share 
of  the  expenditures  required  by  law,  while  section  2330 
expressly  provides  for  the  joint  entry  and  patent  of  contigu- 
ous placer  claims  owned  by  two  or  more  persons,  which 
necessarily  implies  that  they  may  be  located  and  occupied 
jointly  before  such  purchase. 

It  is  also  insisted  that  the  complainants  must  first  obtain 
possession  of  the  premises  by  an  action  at  law  before  a 
court  of  equity  will  interfere  to  restrain  the  defendants 
from  committing  the  threatened  trespasses. 

The  remedy  by  injunction  was  once  confined  to  waste,  or 

cases  of  trespass  between  parties  who  were  privies  in  title, 

such  as  landlord  and   tenant,  mortgagor  and  mortgagee, 

tenant  of  the  particular  estate  and  remainder  man,  and  in 

those  cases  the  complainant  was  of  course  not  in  possession. 

But  the  distinction  between  the  trespass  technically  called 

waste,  and  the  ordinary  trespass  between  parties  who  are 
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strangers  or  claiming  adversely  to  one  another,  has  been 
gradually  disregarded  by  courts  of  equity,  until  it  cannot 
now  be  said  to  exist.  Wherever  a  trespass  is  attended 
with  irreparable  mischief  or  a  multiplicity  of  suits  or  vex- 
atious litigation,  the  remedy  by  injunction  will  be  applied 
the  same  as  if  it  were  a  technical  waste.  (Story's  Eq.  J. 
sees.  918,  928;  Ad.  Eq.,  109.)  An  injunction  is  now  allowed 
in  all  cases  of  trespass  upon  mines,  upon  the  ground  that 
the  acts  complained  of  are,  or  may  be,  an  irreparable 
damage  to  this  particular  species  of  property.  (Id.  sec. 
918 ;  Livingston  v.  Livingstoii,  6  John.  Ch.  499 ;  Merced 
Mimng  Co.  v.  Fremont^  7  Gal.  320.)  And  this  doctrine  is 
particularly  applicable  to  the  case  of  a  continued  trespass 
upon  a  placer  gold  mine — the  value  of  which  consists 
wholly  of  auriferous  deposits,  that  may  be  worked  out 
and  removed  without  leaving  any  evidence  of  their  quan- 
tity or  value  upon  which  to  base  an  estimate  or  account, 
as  in  the  case  of  coal,  stone,  and  other  minerals  not  pre- 
cious. If,  then,  the  complainants,  by  their  location,  have 
acquired  a  right  to  possess  the  premises  and  appropriate 
the  minerals  contained  therein,  the  defendants  can  have 
no  such  right,  and  the  exercise  of  it  by  them  is  an  irrep- 
arable injury  to  the  interest  of  the  complainants,  and 
the  latter  are  entitled  to  the  injunction  asked  for.  Prior 
to  the  passage  of  the  acts  aforesaid  concerning  the  mineral 
lands,  strictly  speaking,  all  persons  who  occupied  them  for 
the  purpose  of  mining,  were  naked  trespassers,  at  least  as 
against  the  United  States.  As  between  the  first  occu- 
pants and  third  persons,  from  the  necessity  and  conven- 
ience of  the  case,  the  courts  held  that  the  former  were 
not  trespassers,  and  were  entitled  to  the  protection  of  the 
law  as  persons  in  the  possession  of  portions  of  the  public 
domain,  with  the  assumed  assent  of  the  owner.  {Merced 
Mining  Co,  v.  Fremont^  aupray  319;  People  v.  Shearer,  30 
Gal.  655.)  But  under  the  mining  laws  of  the  United 
States  now  in  force,  the  locator  of  a  mining  claim,  as  to 
the  right  to  the  possession  of  the  premises  and  to  appro- 
priate the  minerals  therein,  becomes  and  is  the  assignee 
of  the  United  States  so  long  as  the  law  remains  in  force  and 
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lie  complies  with  the  conditions  imposed  bj  it.  Until 
Congress  withdraws  this  license  by  a  repeal  of  the  law,  the 
right  of  the  locator  to  the  possession  of  his  claim  and  to 
appropriate  to  his  own  use  the  mineral  deposits  therein 
is  full  and  complete,  and  he  need  not  take  any  steps  to 
purchase  the  land  or  obtain  a  patent  for  it.  That  is  a 
matter  left  \f>  his  own  option  or  sense  of  self-interest. 

It  is  admitted  that  the  complainants  have  taken  all  the 
steps  necessary  to  make  a  technical  location  of  this  ground 
as  phicer  mining  claims.  It  is  not  necessary  that  the}/ 
should  show  that  they  have  done  any  work  upon  it.  As  the 
law  stands,  they  have  until  next  February  to  make  the  re- 
quired expenditure  upon  it  for  the  first  year.  Their  right, 
then,  under  the  law  and  regulations  to  the  possession  of 
the  ground,  and  to  appropriate  the  minerals  found  in  it,  is 
perfect,  unless  the  occupancy  of  the  defendants,  at  the  time 
of  the  location,  had  the  effect  to  exclude  the  premises  from 
the  operation  of  the  mining  acts,  and  therefore  preclude  the 
complainants  from  taking  it  up  as  mining  land  ''  belonging 
to  the  United  States."  With  every  desire  to  reach  such  a 
conclusion,  I  cannot  see  how  such  an  effect  can  be  given  to 
the  prior  occupation  of  the  defendants,  without  disregard- 
ing the  plain  letter  and  purpose  of  the  law.  The  license 
contained  in  section  2319,  supra,  to  explore,  occupy  and  pur- 
chase any  of  the  lauds  of  the  United  States  containing  min- 
eral deposits,  is  confined  to  citizens  of  the  United  States, 
and  those  who  have  declared  their  intention  to  become  such. 
The  defendants,  being  aliens,  are  not  within  the  purview  of 
the  law,  and  by  an  almost  necessary  implication,  are  pro- 
hibited from  the  exercise  of  the  rights  conferred  by  it. 
When  there  was  no  legislation  upon  the  subject,  the  assump- 
tion that  the  occupant  was  in  possession  with  the  consent  of 
the  United  States  applied  as  well  to  aliens  as  citizens,  and 
to  Chinamen,  as  others.  But  since  the  passage  of  the  acts 
prescribing  who  may  occupy  the  public  lands  containing 
mineral  deposits,  there  can  be  no  presumption  as  against  a 
person  making  a  location  under  such  acts,  that  a  person  not 
included  therein  is  occupying  any  of  such  lands  with  the 
consent  of  the  United  States.     As  has  been  said,  a  locator 
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under  these  acts,  as  to  the  possession  of  the  soil  and  the 
appropriation  of  the  minerals  therein,  for  the  time  being,  is 
the  assignee  of  the  United  States,  and  as  against  an  un- 
qualified occupant  of  the  premises  he  is  entitled  to  the  same 
remedies  to  which  his  assignor  would  be  entitled.  Nomi- 
nally, these  acts  discriminate  against  the  alien  generally,  bat 
in  fact  against  the  dreaded  Chinaman  only;  because  all 
aliens,  including  the  Congo  negro,  except  the  Mongolian, 
are  permitted  to  become  naturalized,  and  therefore  qualified 
to  locate  and  occupy  mining  lands  under  them. 

Article  VI  of  the  treaty  with  China,  of  July  28,  1868 
(U.  8.  Pub.  Treat,  148),  provides  that  citizens  and  sub- 
jects of  the  two  nations  shall  respectively  enjoy  the  same 
privileges,  immunities  or  exemptions,  in  respect  to  travel  or 
residence  *' within  the  country  of  the  other,"  as  may  there 
be  enjoyed  by  the  citizens  or  subjects  of  the  most  favored 
nation. 

The  right  to  reside  in  the.  country  with  the  same  privi- 
leges as  the  subjects  of  Great  Britain  or  France,  implies 
the  right  to  follow  any  lawful  calling  or  pursuit  which  is 
open  to  the  subjects  of  these  powers.  Therefore  the  pro- 
visions in  the  mining  regulations  of  Poorman  creek,  which, 
in  efiBct,  forbid  Chinamen  from  working  in  a  mining  claim 
for  themselves  or  others,  as  well  as  the  clause  of  the  State 
Constitution,  supra^  to  the  same  effect,  seem  to  be  in  direct 
conflict  with  this  article  of  the  treaty;  and  if  so,  are  there- 
fore void.  Practically  the  latter  has  always  been  a  dead 
letter.  Both  it  and  the  similar  prohibition  in  relation  to 
free  negroes  (Art.  I,  sec.  35,  Or.  Con.)  were  generally  re- 
garded, at  the  time  of  the  formation  of  the  State  Constitu- 
tion, as  a  mere  piece  of  briUum  fulmeii,  intended  to  quiet 
the  fears  and  placate  the  prejudices  of  a  certain  class  of 
voters  who  were  supposed  to  stand  in  dread  of  being  over- 
slaughed by  an  influx  of  these  black  and  yellow  people. 

But  whether  the  treaty  reaches  the  point  involved  in  this 
case,  is  a  question  that  has  not  been  argued  by  counsel,  and 
therefore  will  not  now  be  passed  upon. 

Assuming  that  it  does  not,  I  am  constrained  to  hold  that 
the  complainants,  by  their  location,  have,  for  the  time  be- 
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ing,  become  entitled  to  possession  of  the  premises,  and  the 
right  to  appropriate  the  minerals  therein  to  their  own  nse; 
and  that,  therefore,  the  defendants,  although  in  the  peacea- 
ble possession  of  the  claims  when  located  by  the  complain- 
ants, are  now  in  law  trespassers  npon  the  legal  rights  of 
the  latter.  Let  an  injunction  issue  commanding  defendants 
to  desist  from  working  the  premises  until  the  further  order 
of  this  court. 


George  Marshall  v.  Andrew  Crawford. 

distbict  goxtrt,  distbict  of  california. 
August  12,  1876. 

1.  MAiSTiBBS — ^Ebbob  IN  JuDOMRNT. — ^WhoTo  the  master  was  eompelled,  hj 

waut  of  proYisions,  to  return  to  his  home  port,  and  the  insufficient  sup- 
ply was  caused  by  an  error  of  judgment,  committed  in  the  supposed  in- 
terest of  his  owners:  Hddt  that  under  the  circumstaucea,  the  error  was 
not  of  so  gross  a  character  as  to  make  the  master  personally  responsi- 
ble for  its  consequences. 

2.  BoABD  ov  WiFB  AMD  Cbild  dubiko  Yotaok.— Where  the  master  claimed 

the  gratuitous  privilege  of  taking  with  him  on  the  Toyage  his  wife  and 
child:  Held,  that  he  must  show  a  distinct  understanding  and  definite 
agreement  with  the  owners  on  the  subject. 

Before  Hoffman^  Judge. 
Jno.  M.  CogKlan,  for  libellant. 
E.  W.  McGraw^  for  respondent. 

HoFFMiiN,  J.  Suit  for  wages  as  master  of  the  bark  Legal 
Tender.  The  answer  admits  the  services  of  the  libellants, 
and  the  earning  of  the  wages  claimed. 

The  defense  set  np  is : 

1.  The  willfal  disobedience  by  the  master  of  the  owners' 
orders. 

The  answer  alleges  that  the  libellant,  having  been  ordered 

to  proceed  from  Guaymas  to  Humboldt  bay,  arrived  off  the 
latter  port  on  or  about  March  30,  1876,  and  there  beat 
about  until  April  4,  without  making  any  attempt  to  enter 
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the  bay,  and  without  any  valid  excuse  for  not  doing  so;  and 
that,  on  said  April  4,  the  libellant,  willfully  disobeying  the 
orders  of  respondent,  instead  of  entering  the  bay  and  there 
procuring  a  cargo  of  lumber,  squared  away  for  San  Fran- 
cisco, where  he  arrived  April  6,  1876. 

The  proof  shows  that  the  master  used  every  effort,  and 
exhibited  proper  seamanship  while  doing  so,  to  entei^  the 
bay,  but  was  prevented  by  adverse  winds.  It  also  is  clearly 
established  that  his  sole  reason  for  abandoning  further 
efforts  was  the  almost  entire  want  of  provisions.  There 
can  be  no  doubt  that  his  return  to  San  Francisco  was  ren- 
dered absolutely  necessary  by  this  circumstance.  To  have 
remained  longer  would  have  been  a  criminal  brecu^h  of  his 
duty  to  his  crew. 

The  real  point  of  the  defense  is  that  the  insufficient  sup- 
ply of  provisions  was  due  to  the  master's  neglect  and  care- 
lessness. It  is  not  denied  that  he  was  amply  provided  with 
funds  to  obtain,  at  Guaymas,  all  the  provisions  he  required. 

There  can  be  no  doubt  that  the  libellant  made  a  mistake 
in  not  taking  in  more  provisions,  but  I  hardly  think  the 
mistake  was  of  so  gross  a  character  as  to  render  him  per- 
sonally responsible  for  its  consequences.  The  subject 
was  confided  to  his  discretion,  and  his  motive  in  stinting 
the  supply  was  to  effect  a  saving  for  his  owners,  the  price 
of  provisions  at  Guaymas  being  much  higher  than  at  this 
port. 

The  average  length  of  voyages  from  Guaymas  to  San  Fran- 
cisco, is  from  thirty  to  thirty-five  days.  A  voyage  from  Guay- 
mas to  Humboldt  Bay  is,  perhaps,  on  the  average,  five  or  ten 
days  longer.  Several  experienced  shipmasters  testify  that  for 
such  a  voyage  they  would  take  in  two  months'  supply  of 
provisions.  But  they  state  that  there  is  no  fixed  rate,  that 
they  would  be  so  governed  by  circumstances.  The  Legal 
Tender's  provisions  gave  out  on  the  fifty-third  day. 

The  fidelity  and  general  capacity  of  the  master  are  not 
disputed.  He  has  been  in  the  respondent's  employ  for 
several  years.  I  think  that  a  mistake  of  this  character 
committed  in  the  supposed  interest  of  the  owner  would  not 
be  held  by  any  jury  to  be  such  negligence  as  to  render  the 
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master  liable  for  damages.  If  he  would  not  be  so  liable 
the  respondent  cannot  recoup  or  set  off  in  this  action 
such  damages  against  the  master's  claim. 

12.  The  respondent  also  claims  a  deduction  from  the 
master's  wages,  on  account  of  board  furnished  to  his  wife 
and  child,  who  accompanied  the  master  on  his  Toyage. 

There  seems  to  have  been  no  agreement  or  definite  un- 
derstanding between  the  master  and  respondent  on  the 
subject.  The  latter  knew  that  the  master's  wife  was  to  ac- 
company him.  He  does  not  appear  to  have  either  given 
or  withheld  his  consent  in  any  very  definite  manner.  Cer- 
tainly he  did  not  agree  that  she  should  be  maintained  at  the 
ship's  expense  during  the  entire  voyage.  There  was  prob- 
ably no  intention  on  the  respondent's  part  at  that  time  to 
make  any  charge  against  the  master,  but  he  did  not  ex- 
pressly renounce  the  right  to  do  so.  And  probably  the 
master  expected,  so  far  as  he  had  any  definite  expectation 
on  the  subject,  to  pay  the  demand  in  case,  contrary  to  his 
anticipations,  a  demaad  was  made.  He  expressed  his  wil- 
Hngness  to  do  so  after  his  arrival,  provided  the  balance  of 
his  wages  was  paid,  and  though  his  offer  may  have  been 
merely  intended  as  a  mode  of  settling  and  compromising 
the  dispute,  yet  I  am  inclined  to  think  that  it  ought  to  be 
viewed  as  a  recognition  on  the  part  of  the  master  that  he 
had  no  absolute  right  to  insist  upon  receiving  from  the 
owner  so  considerable  a  gratuity.  He  may  have  considered 
the  respondent's  demand  unhandsome,  but  he  does  not  ap- 
pear to  have  resisted  it  as  absolutely  unjust  and  contrary 
to  agreement. 

Under  all  the  circumstances  I  have  concluded  to  allow 
the  deduction.  If  gratuitous  privileges  of  this  nature,  in- 
volving considerable  expense  to  owners,  are  claimed  by 
masters,  they  should  come  to  a  distinct  understanding  on 
the  subject  and  put  the  agreement  into  some  definite  form. . 

I  shall  allow  a  deduction  of  1125  on  this  account;  for  the 
balance  of  his  wages  a  decree  must  be  entered. 
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The  Bark  Selah. 

District  Coubt,  District  op  Calipornia. 
August  25,  1876. 

1.  Martkb  of  Bbitish  Ship  —  Waok& — ^The  claim  of  a  master  of  a 
British  ship  to  be  paid  his  wages  concurrently  with  the  seamen,  and  in 
preference  to  the  claims  of  material  men,  disallowed. 

Before  Hoffman,  Judge. 
MtU<yii  AndroSj  for  libellant. 
Daniel  L.  Sullivan^  f or  interrenors. 

Hoffman,  J.  The  master  of  the  aboye  bark,  which  is  a 
British  vessel,  intervenes  for  the  payment  of  his  wages  out 
of  the  proceeds  concurrently  with  the  seamen,  and  in 
preference  to  the  claims  of  certain  material-men  for  sup- 
plies furnished  in  this  port  on  the  usual  credit  of  ship- 
owners and  masters. 

He  claims  this  right  under  the  statute  of  17  and  18  Vic- 
toria, chap.  104,  sec.  191,  which  provides  that  every  master 
of  a  ship  shall,  so  far  as  the  case  permits,  have  the  same 
rights,  liens  and  remedies  for  the  recovery  of  which  by 
this  act  or  by  any  law  or  custom  any  seaman  not  being 
mckster,  has  for  the  recovery  of  his  wages. 

No  decision  is  produced  under  this  act  to  the  effect  that 
the  master  may  assert  his  claim  for  wages  in  priority  to 
those  of  material  men  with  whom  he  has  contracted,  and  to 
whom  be  is  personally  liable. 

But  even  if  such  be  the^  law  of  England,  it  cannot  super- 
sede our  own  laws  which  determine  the  rights  of  persons 
within  our  jurisdiction  and  the  effect  of  contracts  made  under 
them* ..  As  the  contract  with  the  material-man  was  made  in 
this  port,  its  effect  and  the  remedies  under  it  must  depend 
upon  our  own  law,  which  is  at  once  the  lex  f(n%  and  the  lex 
loci  contractus. 

By  the  general  maritime  law  prevailing  in  the  United 
States,  and  administered  by  the  national  courts  of  admi- 
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raltjy  the  claim  of  the  material-man  for  materials  famished 
to  a  foreign  vessel,  carries  with  it  a  lien  on  the  yessel  and 
has  a  priority  oyer  the  master's  claim  for  wages. 

It  was  held  by  Mr.  Justice  Story  that  even  the  States  of 
this  Union  have  no  power  to  alter,  enlarge  or  narrow, 
with  respect  to  foreign  vessels,  the  admiralty  jurisdiction 
of  the  United  States,  as  governed  by  the  legislation  of 
Congress,  and  by  the  general  principles  of  maritime  law. 
They  have  no  authority  to  change  that  law  in  respect  to 
such  vessels  by  denying  liens  existing  under  it,  by  creating 
new  liens  not  recognized,  or  alter  the  priorities  among 
different  lienholders.     (jTAc  Bark  Chuaan,  2  Story,  463.) 

If  such  powers  are  withheld  from  the  States,  they  surely 
cannot  be  conceded  to  the  legislature  of  a  foreign  country. 

By  the  maritime  law,  which  it  is  the  duty  of  this  court  to 
administer,  the  libellant  is  entitled  to  a  lien  on  the  vessel, 
unless  it  clearly  appears  that  he  gave  an  exclusively  per- 
sonal credit  to  the  master  or  owners  in  exoneration  of  the 
vessel.  {The  Nestor,  1  Lumn.  73,  75;  The  Chusan,  ubi 
sup,) 

The  proof  in  this  case  is  insufficient  to  establish  that  state 
of  facts.  Nor  does  it  appear  that  an  exclusive  credit  was 
given  to  the  ship  and  owners  in  exoneration  of  the  master's 
liability. 

As  the  claim,  therefore,  is  one  to  which  the  maritime  law 
attaches  a  lien  prior  to  that  of  the  master  of  any  existing 
under  that  law,  and  as  the  master  is  himself  personally 
liable  for  the  debt,  his  claim  must  be  postponed  to  that  of 
the  libellant. 


42  United  States  v.  Flint.  [Cir.  Ct. 

Points  decided.  [September, 

United  States  v.  Benjamin  Flint  et  al. 
United  States  v.  S.  R.  Throckmorton  et  al. 
United  States  v.  H.  W.  Carpenter  et  al. 

Circuit  Court,  District  of  California. 
September  4,  1876. 

1.  Mkxican  Land  Claim— Exclusite  JuBisDxcmoN. — ^The  obligation  to  which 

the  Uuiled  States  succeeded,  under  the  stipulations  of  the  treaty  by  which 
California  was  acquired,  was  political  in  its  character,  and  provisicvi  was 
made  for  its  discharge  by  the  act  of  March  3,  1851.  By  this  act  a 
special  tribunal  was  created  for  the  settlement  of  claims  to  land  in  Cali- 
fornia of  Spanish  and  Mexican  origin;  and  the  jurisdiction  conferred 
upon  the  tribunal  and  upon  the  courts  empowered  to  review  its  decisions 
was,  in  its  nature,  exclusive. 

2.  Samr — Dkcisions  of   thksr    Tbibunals    Conclusxtb.  —  Final    decrees, 

touching  the  validity  of  such  claims,  rendered  by  these  tribunals,  are 
conclusive  and  final  between  claimants  and  the  United  States.  Such 
decrees  are  not  open  to  review  in  any  court. 

3.  Fob  what  Fbauds  Dkcrkks   Impkaghkd  in  Equity. — The  frauds  for 

which  judgments  are  impeachable  in  courts  of  equity  are  collateral  acts, 
extrinsic  to  the  merits.  They  are  acts  by  which  the  successful  party  has 
prerented  his  adversary  from  presenting  the  merits  of  his  case,  or  by 
which  the  jurisdiction  of  the  court  has  been  imposed  upon.  Collusion 
between  the  parties  to  obtain  a  decision  injurious  to  a  third  person;  the 
purloining  of  an  adversary's  testimony;  the  service  of  process  in  sach  a 
manner  as  to  defeat  its  purpose;  false  representations  that  the  parties 
are  really  before  the  court;  are  examples  of  such  frauds  as  render  the 
judgment  impeachable.  But,  where  the  matter  involved  has  been  once 
tried,  or  so  put  in  issue  that  it  might  have  been  tried,  the  judgment  ren- 
dered is  the  highest  evidence  that  the  alleged  fraud  did  not  exist,  and 
estops  the  parties  from  asserting  the  contrary.  The  judgment  settled 
the  matter  otherwise;  it  became  resjudicoUa. 

4.  Pdbchasebs  of  Lands  undbb  Final  Dkcrkks  of  Confibmation,  cannot 

be  disturbed  upon  charges  of  fraud  in  the  prosecution  of  the  claims  con- 
firmed and  a  rague  allegation  of  notice  of  such  fraud.  Such  purchasers 
have  a  right  to  rest  in  confidence  upon  the  decrees. 

5.  AuTHOBiTT  OF  Attobnet-oenerai.  OF  THK  United  Statrs. — After  the  de- 

cision of  the  Commissioners,  the  control  of  proceedings,  whether  to 
prosecute  an  appeal  or  to  dismiss  the  same,  rested  exclusively  with  the 
attorney-general;  and  the  propriety  or  legality  of  his  action  in  any  case 
was  not  the  subject  of  review  by  any  tribunal,  and  it  could  only  be  re- 
voked by  the  appellate  court  upon  his  own  application.  In  coming  to  a 
determination  on  the  subject,  he  was  not  restricted  to  an  examination  of 
the  transcript  transmitted  to  him;  he  could  look  into  the  archives  of  the 
former  government,  the  reports  of  officers  previously  appointed  to  ex- 
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amine  into  the  subject  of  land  titles  in  the  State,  the  records  of  the 
Land  Department  at  Washington,  and  any  correspondence  existing  be- 
tween Mexico  and  the  United  States  respecting  the  title. 
6.  UiriTKD  States  ab  a  Litigant. — When  the  United  States  enters  the  court 
as  a  litigant,  it  waives  its  exemption  from  legal  proceedings,  and 
standjbpon  the  same  footing  with  private  individnals;  and,  therefore,  if, 
on  a  consideration  of  all  the  circumstances  of  a  given  case,  it  be  inequi^ 
table  to  grant  the  relief  prayed  against  a  citizen,  such  relief  will  be  re- 
fused by  a  court  of  equity,  though  the  United  States  be  the  suitor. 

7.  POWBBS  OF  AtTOBNET-OENBRAL  over  DfiCBKES  OF   CoNFIBMATION. — In  th^ 

absence  of  an  act  of  Congress,  the  power  of  the  attorney-general  to  in- 
stitute proceedings  to  vncate  these  decrees  of  confirmation  is  doubtful. 

8.  AuTHoBiTY  TO  Make  TWO  Gbants  TO  Samb  Pkbson. — Whether  the  issue 

of  a  previous  grant  of  eleven  leagues  to  a  claimant  disqualifies  him  from 
receiving  a  second  grant,  is  a  question  of  law,  and  any  error  in  its  decis- 
ion could  be  corrected  only  on  appeal. 

9.  SuBVKT  OF  Mexican  Gbamts. — The  subject  of  surveys  of  confirmed  claims 

is  under  the  control  of  the  Land  Department,  and  its  action  is  not  sub- 
ject to  the  supervision  of  the  courts,  however  erroneous. 

10.  Jdbibdiction. — If  the  bill  showed  that  the  decree  had  been  procured  by 
fraud  of  the  grossest  character,  the  court  would  still  be  without  juris- 
diction, for  it  has  no  authority  to  pass  upon  the  propriety  of  the  decree ; 
{.  6.,  to  decide  upon  the  validity  of  the  claim,  nor  to  remand  the  cause 
to  any  other  forum  where  that  question  may  be  determined.  Per  Hoff- 
man, J. 

Before  Mr.  Justice  Field,  Sawter,   Circnit  Judge,   and 

Hoffman,  District  Judge. 

The  three  cases  are  suits  in  equity  to  vacate  the  patents 
issued  by  the  United  States  upon  confirmed  Mexican  grants, 
on  the  ground  that  said  grants  are  not  genuine,  and  that 
their  confirmation  was  procured  by  fraud  on  the  part  of  the 
claimants,  in  presenting  fraudulent  grants,  and  concealing 
the  facts  from  the  officers  of  the  government.  They  all 
present  substantially  the  same  questions,  and  were  argued 
and  considered  together. 

The  opinion  of  Mr.  Justice  Field  applies  especially  to  the 
case  of  The  United  States  v.  Hint,  and  the  opinion  of  Hoflf- 
man,  J.,  to  the  case  of  The  United  States  v.  Carpeniie)\  But 
the  reasoning  in  both  opinions  applies  to  all  the  cases.  The 
facts  sufficiently  appear  in  the  several  opinions. 

Jno.  M.  CogMau,  United  States  Atimmey,  J,  B.  Hoiuard, 
and  Jno.  B.  Fdton,  for  complainant. 


44  United  States  v.  Funt.  [Cir.  Ct. 

Opinion  of  the  Court— Mr.  Jastice  Field.  [September, 

Wm.  Mathews,  T.  B.  Bishop,  J.  J.  Williams,  H.  P.  Irving^ 
E,  B.  Carpentiet^  Volney  E.  Howard,  and  Edmond  L.  Choldf 
for  defendants. 

By  the  Court,  Mr.  Justice  Field.  The  case  of  IJie  United 
Slates  y.  Flint  is.  a  suit  in  equity,  the  main  object  of  which 
is  to  set  aside  and  annul  the  decree  of  the  District  Court  of 
the  Southern  District  of  California,  confirming  the  claim  of 
Teodocio  Yorba  to  the  rancho  Lomas  de  Santiago,  situated 
in  the  county  of  Los  Angeles,  in  this  State,  and  to  recall 
and  cancel  the  patent  issued  thereon  by  the  United  States. 
It  is  brought  by  the  district  attorney  for  California,  aud 
purports  to  be  on  behalf  of  the  United  States. 

It  appears,  from  the  allegations  of  the  bill,  and  the  record 
to  which  the  bill  refers,  that  in  October,  1852,  the  claimant, 
who  has  since  deceased,  presented  to  the  Board  of  Laud 
Commissioners,  created  under  the  act  of  Congress  of  March 
3,  1851,  to  ascertain  and  settle  private  land  claims  in  Cal- 
ifornia, a  petition  setting  forth  his  claim  to  the  rancho  in 
question,  and  stating  that  the  stime  was  granted  to  him  in 
May,  1846,  by  the  governor  of  the  department;  that  the 
grant  had  been  approved  by  the  Departmental  Assembly; 
that  juridical  possession  of  the  land  had  been  delivered  to 
him  by  competent  authority,  and  its  boundaries  defined; 
and  that  he  was  then  and  had  been  previously  in  its  peace- 
able occupation. 

With  the  petition,  and  as  part  thereof,  the  claimant  pre- 
sented copies  of  the  grant  and  act  of  juridical  possession, 
accompanied  by  a  translation  of  the  same,  and  prayed  that 
the  grant  be  adjudged  valid  and  confirmed  to  him.  The 
board  of  commissioners  considered  the  claim  thus  pre- 
sented, and  took  the  depositions  of  several' witnesses  in 
support  of  it,  and,  in  August,  1854,  rendered  a  decree  ad- 
judging it  to  be  valid,  and  directing  its  confirmation.  In 
November,  1855,  a  petition  was  filed  on  behalf  of  the 
United  States,  in  the  District  Court  for  the  Southern  District 
of  California,  for  a  review  of  the  decision,  alleging  that  the 
claim  confirmed  was  invalid,  and  the  decision  of  the  com- 
missioners erroneous;  that  the  allegations  of  the  eamplain- 
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ant  in  his  petition  were  unsupported  by  sufficient  proof  ; 
and  denying  that  he  had  any  right  or  title  to  the  land  con- 
firmed, or  to  any  part  of  it.  The  claimant  answered  this 
petition,  joining  issue  upon  its  allegations,  and  the  court 
took  jurisdiction  of  the  case,  heard  it  anew,  and,  in  Decem- 
ber, 1856,  rendered  its  decree,  affirming  the  decision  of  the 
commissioners,  and  readjudged  the  claim  to  be  valid.  An 
appeal  from  this  decree  to  the  Supreme  Court  of  the  United 
States  was  allowed,  but  the  attorney-general,  after  some 
mouths*  deliberation,  gave  notice  that  the  appeal  would  not 
be  prosecuted;  and  thereupon  the  District  Court,  upon  the 
consent  of  the  district  attorney,  vacated  the  order  allowing 
the  appeal,  and  gave  the  claimant  leave  to  proceed  upon  its 
decree  as  a  final  decree  in  the  case.  A  sui*vey  of  the  land 
was  subsequently  made  under  the  direction  of  the  surveyor- 
general  of  the  United  States  for  California,  and  approved 
by  that  officer;  and  in  February,  1868,  a  patent  was  issued 
to  the  claimant. 

It  thus  appears  that,  after  a  contest  for  nearly  sixteen 
years  before  officers  and  tribunals  of  the  United  States,  the 
claimant  obtained  a  patent  from  the  government,  an  in- 
strument designed  to  give  to  its  holder  security  and  protec- 
tion in  the  enjoyment  of  the  property  covered  by  its  terms. 
All  the  defendants  acquired  their  interests  in  the  land  after 
the  decree  of  confirmation,  and  two  of  them  after  the  pat- 
ent was  issued. 

Nineteen  years  after  the  final  decree  was  thus  rendered, 
and  eight  years  after  the  patent  was  issued,  the  present  bill 
was  filed.  And  as  grounds  for  setting  aside  and  annulling 
the  decree,  and  recalling  and  canceling  the  patent,  the  dis- 
trict attorney  alleges  upon  information  and  belief:  1.  That 
the  grant  and  act  of  juridical  possession  were  made  subse- 
quently to  the  acquisition  of  the  country  in  1846,  and  were 
fraudulently  antedated,  and  that  this  appears  on  the  face  of 
the  original  papers  on  file  in  the  Spanish  archives  in  the 
custody  of  the  surveyor-general  of  the  United  States;  that 
the  claimant  fraudulently  omitted  to  exhibit  a  complete 
record  of  the  proceedings,  and  only  presented  extracts  from 
them;  and  by  this  suppression  the  law  agent  of  the  United 
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States  was  misled,  the  United  States  deprived  of  all  oppor- 
tanitj  to  contest  tbe  coufirmatioa,  and  the  Land  Commission 
and  court  were  deceived  into  a  confirmation  of  the  claim; 
and,  2.  That  previous  to  the  issue  of  the  alleged  grant,  and 
as  early  as  1840,  the  claimant  had  obtained  from  the  Mexi- 
can nation  a  grant  of  eleven  leagues,  situated  in  the  coun- 
ties of  Sacramento,  San  Joaquin  and  Amador,  which  was 
subsequently  confirmed  by  the  Supreme  Court  of  the 
United  States;  that  by  the  laws  of  Mexico,  a  grant  for  more 
than  eleven  leagues  could  not  be  made  to  the  same  person, 
and  that  the  claimant  was  therefore  disqualified  from  receiv- 
ing any  other  grant,  and  that  the  existence  of  this  prior 
grant  was  fraudulently  concealed  from  the  law  agent  of  the 
United  States,  the  Land  Commission,  and  the  District 
Court. 

The  district  attorney  also  alleges  in  the  bill,  upon  infor- 
mation and  belief,  that  the  approved  survey  is  not  in  con- 
formity with  the  boundaries  given  in  the  diseno,  or  map 
accompanying  the  grant  and  the  act  of  juridical  possession, 
but  embraces  a  much  greater  quantity,  and  was  made  upon 
the  fraudulent  instigation  and  procurement  of  three  of  the 
defendants.  The  district  attorney  therefore  prays  that,  in 
case  he  fail  to  obtain  the  annulment  of  the  decree,  and  the 
recall  and  cancellation  of  the  patent,  the  boundaries  of  the 
tract  confirmed  may  be  re-established  and  fixed  in  accord- 
ance with  the  views  stated  by  him  as  to  the  location  intended 
by  the  grant  and  act  of  juridical  possession. 

The  first  inquiry,  which  naturally  arises  upon  the  perusal 
of  this  bill)  is  as  to  what  jurisdiction  this  court  has  to  in- 
terfere with  and  review  the  determinations  of  the  Land 
Commission  and  District  Court  upon  the  validity  of  claims 
to  land  derived  from  Mexican  or  Spanish  authorities,  and 
of  the  Land  Department  in  approving  the  surveys  of  the 
claims  confirmed.  The  questions  submitted  to  the  com- 
mission and  the  District  Court  were  not  within  the  ordinary 
cognizance  of  a  court  of  law  or  a  court  of  equity.  They 
related  to  the  obligations  devolving  upon  our  government 
from  the  concessions  of  the  former  government  to  its  in- 
habitants.   How  far  these  concessions  should  be  respected. 
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and  how  far  enforced,  were  the  matters  to  be  considered; 
and  in  their  determination  the  tribunals  were  to  be  governed 
by  the  stipulations  of  the  treaty,  the  law  of  nations,  the 
laws,  usage  and  customs  of  the  former  government,  the 
principles  of  equity,  and  the  decisions  of  the  Supreme 
Court,  so  far  as  they  were  applicable. 

By  the  transfer  of  California  from  Mexico  to  the  United 
States,  the  rights  of  private  property  of  the  inhabitants 
were  not  affected.  They  remained  as  under  the  former 
government.  The  public  property  of  Mexico  and  sover- 
eignty over  the  country  alone  passed  to  the  United  States. 
This  was  in  accordance  with  the  rule  of  public  law,  which 
is  recognized  by  all  civilized  nations  when  territory  is  ceded 
by  one  state  to  another.  The  obligation,  therefore,  to  pro- 
tect private  rights  of  property  devolved  upon  the  United 
Stat^,  without  any  formal  declaration  to  that  effect.  But, 
in  recognition  of  this  obligation,  Mexico  obtained  from  the 
United  States,  in  the  treaty  of  cession,  an  express  stipula- 
tion for  such  protection.  And  the  term  property,  as  ap- 
plied to  lands,  and  as  used  in  the  treaty,  comprehends  ev- 
ery species  of  title,  perfect  or  imperfect.  "  It  embraces," 
says  Chief  Justice  Marshall,  '*  those  rights  which  are  execu- 
tory as  well  as  those  which  are  executed."  The  United 
States,  therefore,  took  California  bound  by  the  established 
principles  of  public  law,  and  by  express  stipulation  of  the 
treaty,  to  protect  all  private  rights  of  property  of  the  in- 
habitants. The  obligation  rested  for  its  fulfillment  in  the 
good  faith  of  the  government,  and  required  legislative  ac- 
tion. It  could,  therefore,  only  be  discharged  in  such  man- 
ner and  at  such  times  and  upon  such  conditions  as  Congress 
might,  in  its  discretion,  direct.  In  its  discharge,  such  ac- 
tion was  required  as  would  enable  the  inhabitants  to  assert 
and  maintain  their  rights  to  the  property  in  the  courts  of 
the  country  as  fully  and  absolutely  as  though  their  titles 
were  derived  directly  from  the  United  States.  Where  the 
titles  were  imperfect  (and  such  was  the  condition  of  nearly 
all  the  titles  held  in  the  country),  further  action,  by  way  of 
confirmation  or  release  from  the  new  government,  was  es- 
sential.   With  respect  to  all  such  titles,  and,  indeed,  with 
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respect  to  all  matters  dependent  upon  executory  engage- 
ments of  the  Government,  the  ordinary  courts  of  the  United 
States,  whether  of  law  or  equity,  were  entirely  powerless. 
They  were  without  jurisdiction,  and  utterly  incompetent  to 
deal  with  them. 

By  the  act  of  March  3,  1851,  the  legislative  department 
prescribed  the  mode  in  which  the  provisions  of  the  treaty 
should  be  carried  out,  and  the  obligations  of  the  govern- 
ment to  the  former  inhabitants  discharged,  so  far  as  their 
rights  respected  the  territory  acquired;  and  thus  provided 
the  means  of  separating  their  property  from  the  public  do- 
main.    That  act  created  a  commission  of  three  persons,  to 
be  appointed  by  the  President,  by  and  with  the  advice  and 
consent  of  the  Senate,  for  the  express  purpose  of  ascer- 
taining and  settling  private  land  claims  in  the  State.     It 
gave  a  secretary  to  the  commission,  skilled  in  the  Spanish 
and  English  languages,  to  act  as  interpreter  and  to  keep  a 
record  of  its  proceedings.     It  provided  an  agent,  learned 
in  the  law  and  skilled  in  those  languages,  to  superintend 
the  interests  of  the   United  States,    and  it  was  made  his 
duty  to  attend  the  meetings  of  the  Commissioners,  to  col- 
lect testimony  on  behalf  of  the  United  States,  and  to  be 
present  on  all  occasions  when  the  claimant,  in  any  case, 
took  depositions.     To  the  commission,  every  person  claim- 
ing lands  in  California,   by  virtue  of  any  right  or  title  de- 
rived from  the  Spanish  or  Mexican  governments,  was  re- 
quired, on  pain  of  forfeiting  his  land,  to  present  his  claim, 
together  with  the  documentary  evidence  and  testimony  upon 
which  he  relied  in  its  support.     The  commissioners,  while 
sitting  as  a  board,  and  at  their  chambers,  were  authorized 
to  administer  oaths  and  take  depositions  in  any  case  pend- 
ing before  them.     The  testimony  was  to  be  reduced  to 
writing,  and  recorded  in  books  provided  for  that  purpose. 
The  commissioners  were  obliged  to  hear  every  case,  and 
decide  upon  the  validity  of  the  claim,  and,  within  thirty 
days  after  their  decision,  to  certify  the  same,  with  the  rea- 
sons on  which  it  was  founded,  to  the  district  attorney  of  the 
district.     The  act  provided  also  for  a  review  of  the  decision 
of  the  commissioners,  upon  petition  of  the  claimant  or  the 
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district  attorney,  setting  forth  the  grounds  upon  which  the 
validity  or  invalidity  of  the  claim  was  asserted.  To  the 
petition  an  answer  was  required  from  the  contestant,  whether 
claimant  or  the  United  States.  Subsequently,  in  August, 
1852,  the  act  was  changed  in  this  particular,  and,  when  a 
decision  was  rendered  by  the  commissioners,  they  were  re- 
quired to  prepare  two  certified  transcripts  of  their  proceed- 
ings and  decisions,  and  of  the  papers  and  evidence  upon 
which  the  same  were  founded,  one  of  which  was  to  be  trans- 
mitted to  the  attorney-general,  and  the  other  filed  with  the 
clerk  of  the  District  Court,  and  this  filing  operated  as  an 
appeal  on  behalf  of  the  party  against  whom  the  decision 
was  rendered.  In  case  the  decision  was  against  the  United 
States,  the  attorney-general,  within  six  months  after  receiv- 
ing the  transcript,  was  required  to  cause  a  notice  to  be  filed 
with  the  clerk  that  the  appeal  would  be  prosecuted,  or  it 
was  to  be  regarded  as  dismissed. 

Upon  the  review  by  the  District  Court  upon  the  petition 
or  appeal,  not  merely  the  evidence  before  the  commis- 
sioners was  considered,  but  further  evidence  could  be  taken 
by  either  the  claimant  or  the  government;  so  that,  in  fact, 
the  whole  matter  was  heard  anew,  as  upon  an  original  pro- 
ceeding. From  its  decision,  an  appeal  lay  to  the  Supreme 
Court  of  the  United  States. 

As  thus  seen,  the  most  ample  powers  were  vested  in  the 
commissioners  and  the  District  Court  to  inquire  into  the 
merits  of  every  claim;  and  they  were  not  restricted  in  their 
deliberations  by  any  narrow  rules  of  procedure  or  technical 
rules  of  evidence,  but  could  take  into  consideration  the 
principles  of  public  law  and  of  equity  in  their  broadest 
sense.  When  the  claim  was  finally  confirmed,  the  act  pro- 
vided for  its  survey  and  location,  and  the  issue  of  a  patent 
to  the  claimant.  The  decrees  and  the  patents  were  intended 
to  be  final  and  conclusive  of  the  rights  of  the  parties,  as 
between  them  and  the  United  States.  The  act,  in  declaring 
that  they  should  only  be  conclusive  between  the  United 
States  and  the  claimants,  did,  in  fact,  declare  that  as  be- 
tween them  they  should  have  that  character. 

Here,  then,  we  have  a  special  tribunal,  established  for 
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the  express  purpose  of  ascertaining  and  passing  upon  pri- 
vate claims  to  land  derived  from  Spanish  or  Mexican  au- 
thorities, clothed  with  ample  powers  to  investigate  the  sub- 
ject and  determine  the  validity  of  every  claim,  and  the  pro- 
priety of  its  recognition  by  the  government,  capable  as  any 
court  could  possibly  be  made  of  detecting  frauds  connected 
with  the  claim,  and  whose  first  inquiry  in  every  case  was 
necessarily  as  to  the  authenticity  and  genuineness  of  the 
documents  upon  which  the  claim  was  founded. 

We  have  a  special  jurisdiction  of  a  like  nature  in  the  Dis- 
trict Court  to  review  the  decision  made  by  the  commission, 
and  investigate  anew  the  claim.  We  have  principles  pre- 
scribed for  the  government  of  both  commission  and  court 
in  these  cases,  and  of  the  Supreme  Court,  upon  appeal  from 
their  decisions,  not  applicable  in  ordinary  proceedings^ 
either  at  law  or  in  equity,  and  as  already  stated,  every 
person  claiming  land  in  the  State  ^as  required  to 
present  his  claim  for  investigation.  The  onerous  duty  thus 
thrown  upon  him  was  relieved  of  its  oppressive  character 
by  the  accompan}dng  assurance,  that,  when  his  claim  was 
adjudged  valid,  the  adjudication  should  be  final  and  con- 
clusive. 

On  principle,  such  adjudications  cannot  be  reviewed  or 
defeated  by  a  court  of  equity,  upon  any  suggestion  that  the 
commissioners  and  court  misapprehended  the  law,  or  were 
mistaken  as  to  the  evidence  before  them,  even  if  that  con- 
sisted of  fabricated  papers  supported  by  perjured  testi- 
mony. The  very  questions  presented  by  the  present  bill 
were  necessarily  involved  in  the  proceeding  before  the  com- 
missioners and  the  District  Court,  and  the  credibility  of  the 
testimony  offered  was  a  matter  considered  by  them. 
Whether  the  grant  produced  by  the  claimant  was  genuine, 
and  the  claim  resting  thereon  was  entitled  to  confirmation, 
were  the  points  at  issue.  The  bill  avers  that  the  alleged 
grant  was  not  genuine  because  it  was  ante-dated.  But  the 
genuineness  of  the  document  was  the  matter  subjudicef  and 
could  not  have  been  established,  and  the  claim  based  upon 
it  affirmed,  except  by  evidence  satisfactory  to  the  com- 
mission and  court,  that  it  was  made  at  the  time  stated. 
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It  is  to  DO  purpose  in  such  case  to  invoke  the  doctrine 
that  fi*aud  vitiates  all  transactions,  even  the  most  solemn, 
and  that  a  court  of  equity  will  set  aside  or  enjoin  the  en- 
forcement of  the  most  formal  judgments  when  obtained  by 
fraud.  The  doctrine  of  equity  in  this  respect  is  not  ques- 
tioned; it  is  a  doctrine  of  tlie  highest  value  in  the  admin- 
istration of  justice,  and  its  assertion  in  proper  cases  is  es- 
sential to  any  remedial  system  adequate  to  the  necessities 
of  society.  But  it  cannot  be  invoked  to  reopen  a  case  in 
which  the  same  matter  has  been  once  tried,  or  so  put  in 
issue  between  the  parties  that  it  might  have  been  tried. 
The  judgment  rendered  in  such  a  case  is  itself  the  highest 
evidence  that  the  alleged  fraud  did  not  exist,  and  estops  the 
parties  from  asserting  the  contrary.  It  is  afterward  mere 
assumption  to  say  that  the  fraud  was  perpetrated.  The 
judgment  has  settled  the  matter  otherwise;  it  is  res  judicata. 

The  frauds  for  which  courts  of  equity  will  interfere  to  set 
aside  or  stay  the  enforcement  of  a  judgment  of  a  court  hav- 
ing jurisdiction  of  the  subject-matter  and  the  parties,  must 
consist  of  extrinsic  collateral  acts  not  involved  in  the  con- 
sideration of  the  merits.  They  must  be  acts  by  which  the 
successful  party  has  prevented  his  adversary  from  present- 
ing the  merits  of  his  case,  or  by  which  the  jurisdiction  of 
the  court  has  been  imposed  upon. 

All  litigants  are  equally  entitled  to  justice  from  the  tri- 
bunals of  the  country;  they  can  claim  equal  opportunities 
of  producing  their  testimony  and  presenting  their  case,  and 
they  can  equally  have  the  advocacy  of  counsel.  Whenever 
one  party  by  any  contrivance  prevents  his  adversary  from  hav- 
ing this  equality  with  him  before  the  courts,  he  commits  a 
fraud  upon  public  justice,  which,  resulting  in  private  injury, 
may  be  the  ground  of  equitable  relief  against  the  judgment 
recovered.  Thus,  if,  through  his  instrumentality,  the  wit- 
nesses of  his  adversary  be  forcibly  detained  from  the  court, 
or  bribed  to  disobey  its  subpena,  or  the  testimony  of  his 
adversary  be  secreted  or  purloined,  or  if  the  citation  to  him 
be  given  under  such  circumstances  as  to  defeat  its  pur- 
pose, a  fraud  is  committed,  for  which  relief  will  be  granted 
by  a  court  of  equity,  if  it  produce  injury  to  the  innocent 
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party.  Any  condact  of  the  kind  mentioned  would  tend  to 
prevent  a  fair  trial  on  the  merits,  and  thns  to  deprive  the 
innocent  party  of  his  rights.  So,  if  the  litigation  be 
collusive;  if  the  parties  be  fictitious;  if  real  parties  affected 
are  falsely  stated  to  be  before  the  court,  the  judgment  re- 
covered may  be  set  aside  or  its  enforcement  restrained,  for 
in  all  these  cases  there  would  be  the  want  of  the  actual 
litigation  which  is  essential  to  a  valid  judicial  determina* 
tion.  To  every  such  case  the  words  of  the  jurist  would  be 
applicable :  iabula,  non  judicium^  hoc  est;  in  scena,  non  in 
foro,  res  agitur. 

The  credibility  of  testimony  given  in  a  case,  bearing  upon 
the  issue,  is  not  an  extrinsic  collateral  act,  but  is  a  matter 
involved  in  the  consideration  of  the  merits;  and  the  intro- 
duction of  false  testimony,  known  or  shown  to  be  so,  does 
not  affect  the  validity  of  the  judgment  rendered.  In  every 
litigated  case  where  the  interests  involved  are  large,  there 
is  generally  conflicting  evidence.  Witnesses,  looking  at  the 
same  transaction  from  different  standpoints,  give  different 
accounts  of  it.  The  statements  of  some  are  unconsciously 
affected  by  their  wishes,  hopes,  or  prejudices.  Some,  from 
defective  recollection,  will  blend  what  they  themselves  saw 
or  heard  with  what  they  have  received  from  the  narration 
of  others.  Uncertainty  as  to  the  truth  in  a  contested  case 
will  thus  arise  from  the  imperfection  of  human  testimony. 
In  addition  to  this  source  of  uncertainty  may  be  added  the 
possibility  of  the  perjury  of  witnesses,  and  the  fabrication 
of  documents.  The  cupidity  of  some  and  the  corruption  of 
others  may  lead  to  the  use  of  these  culpable  means  of  gain- 
ing a  cause.  But  every  litigant  enters  upon  the  trial  of  a 
cause,  knowing  not  merely  the  uncertainty  of  human  testi- 
mony when  honestly  given,  but  that,  if  he  has  an  unscru- 
pulous antagonist,  he  may  have  to  encounter  frauds  of  this 
character.  He  takes  the  chances  of  establishing  his  case 
by  opposing  testimony,  and  by  subjecting  his  opponent's 
witnesses  to  the  scrutiny  of  a  searching  cross-examination. 
The  case  is  not  the  less  tried,  on  its  merits,  and  the  judg- 
ment rendered  is  none  the  less  conclusive  by  reason  of  the 
false  testimony  produced.     Thus,  if  an  action  be  brought 
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upon  a  promissory  note,  and  issue  be  joined  on  its  execu- 
tion, and  judgment  go  for  the  plaintiff,  and  there  be  no  ap- 
peal, or  if  an  appeal  be  taken,  and  the  judgment  be 
affinned,  the  judgment  is  conclusive  between  the  parties, 
although,  in  fact,  the  note  may  have  been  forged  and  the 
witnesses  who  proved  its  execution  may  have  committed 
perjury  in  their  testimony.  The  rules  of  evidence,  the 
cross-examination  of  witnesses,  and  the  fear  of  criminal 
prosecution  with  the  production  of  counter  testimony,  con- 
stitute the  only  security  afforded  by  law  to  litigants  in  such 
cases.  A  court  of  equity  could  not  afterward  interfere 
upon  an  allegation  of  the  forgery  and  false  testimony,  for 
that  would  be  to  reopen  the  case  to  a  trial  upon  the  execu- 
tion of  the  note,  which  had  already  been  sub  judice,  and 
passed  into  judgment. 

These  views  are  in  consonance  with  the  adjudged  cases. 
We  have  looked  in  vain  through  all  those  cited  by  the  learned 
associate  counsel  in  the  Throckmorto-n  case  for  anything  in- 
fringing upon  them.  In  the  Duchess  of  Kingston's  case, 
the  sentence  of  the  Spiritual  Court  was  held  to  be  fraudu- 
lent and  void,  because  obtained  by  collusion  of  the  parties. 
And,  in  giving  the  opinion  of  the  judges  to  the  House  of 
Lords,  Chief  Justice  De  Grey  observed  that,  although  a 
judgment  was  conclusive  evidence  upon  the  point  involved, 
and  could  not  be  impeached  from  within,  yet,  like  all  other 
acts  of  the  highest  judicial  authority,  could  be  impeached 
from  without,  and  that  fraud  was  an  extrinsic  collateral  act 
which  vitiated  the  most  solemn  proceedings  of  courts  of 
justice. 

In  the  Shedden  case,  (1  Macqueen,  535)  the  question  was 
whether  a  judgment  of  the  Court  of  Sessions  of  Scotland 
against  the  legitimacy  of  the  plaintiff,  affirmed  by  the  House 
of  Lords,  could  be  attacked  in  another  suit  in  the  inferior 
court,  and  treated  as  a  nullity  for  collusive  suppression  of 
proof  which  would  have  established  his  parents*  marriage. 
The  House  of  Lords  held  that  the  judgment  could  be  thus 
attacked,  but  that  the  allegations  of  fraud  and  collusion  in 
the  case  were  not  sufficiently  specific,  pointed,  and  relevant 
to  be  admitted  to  proof.     Opinions  in  the  case  were  given 
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by  the  Chancellor  and  two  of  the  biw  lords.  Brougham  and 
St.  Leonards.  The  judgment  of  the  House  of  Lords,  said 
Brougham,  was  to  be  ^' dealt  with  in  the  inferior  court  be- 
fore which  its  merits  were  brought;  that  is  to  say,  not  the 
merits  of  the  judgment,  but  the  merits  of  the  parties  who 
had  so  fraudulently  obtained  it — the  question  being,  was  it 
a  real  judgment  or  not?  For  that  is  the  only  question  in 
such  cases,  and  that  is  the  question  in  this  case." 

In  Fertnor'a  case,  (2  Coke,  77)  the  tenant  continued  to  pay 
rent  to  his  landlord  after  he  had  levied  a  fine  with  procla- 
mation to  bar  the  inheritance,  and  thus  kept  the  latter  in 
ignorance  of  that  proceeding.  The  tenant  attempting,  after 
the  expiration  of  the  lease,  to  hold  the  property  on  the 
ground  that  the  right  of  the  landlord  was  barred  by  the 
lapse  of  time  allowed  by  statute  to  make  an  entry  or  bring 
his  action  after  the  fiue,  the  court,  upon  a  bill  filed  for  re- 
lief, held  that  he  was  not  barred,  by  reason  of  the  deception 
practiced  upon  him.  The  payment  of  the  rent  was  in  fact 
a  declaration  by  the  tenant  that  his  relation  to  the  landlord 
had  not  changed,  and  operated  as  a  fraud  preventing  the 
latter  from  asserting  his  rights. 

Great  stress  is  placed  by  the  learned  associate  counsel 
upon  these  last  two  cases;  but  it  is  evident,  from  the  state- 
ment we  have  made,  that  the  fraud  alleged  in  both  cases 
was  an  extrinsic  collateral  act  which  prevented  the  com- 
plaining party,  in  the  one  instance,  from  having  the  merits 
of  his  case  considered,  and  in  the  other  instance  from  tak- 
ing proceedings  for  his  protection.  So  in  all  the  other  cases, 
extrinsic  collateral  acts  of  fraud  will  be  found  to  constitute 
the  grounds  upon  which  the  court  has  acted.  And  on  prin- 
ciple it  must  be  so,  for  if  the  merits  of  a  case  could  be  a 
second  time  examined  by  a  new  suit,  upon  a  suggestion  of 
false  testimony,  documentary  or  oral,  in  the  first  case  there 
would  be  no  end  to  litigation.  The  greater  the  interests  in- 
volved in  a  suit,  the  severer  generally  the  contention ;  and 
in  the  majority  of  such  cases,  the  recovery  of  judgment  would 
be  the  occasion  of  a  new  suit  to  vacate  it,  or  restrain  its  en- 
forcement. If  the  present  bill  could  be  sustained  upon  the 
grounds  alleged,  and  wo  should  set  aside  the  decree  of  the 
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District  Court,  anew  bill  might  years  hence  be  filed  to  annul 
om*  judgment  and  reinstate  the  original  decree,  on  the  same 
grounds  urged  in  this  case,  that  fabricated  papers  and  false 
testimony  had  been  used  before  us,  which  eluded  the  scru- 
tiny of  the  counsel  and  escaped  our  detection.  Of  course, 
under  such  a  system  of  procedure,  the  settlement  of  land 
titles  in  the  State  would  be  postponed  indefinitely,  and  the 
industries  and  improvements,  which  require  for  their  gniwth 
the  assured  possession  of  land,  would  be  greatly  paralyzed. 

For  the  reasons  stated,  we  are  of  opinion  that  there  is  no 
ground  of  fraud  presented  by  the  bill  for  the  interference  of 
a  court  of  equity  with  the  decree  of  confirmation  rendered 
by  the  District  Court.  It  is  upon  that  ground  alone  that 
the  bill  proceeds.  It  is  not  a  bill  of  review  for  new  matter, 
discovered  since  the  decree.  A  bill  of  that  character  can 
only  be  filed  by  leave  of  the  court;  and  that  cannot  be  ob- 
tained without  a  showing  that  the  new  matter  could  not 
have  been  used  in  tlie  original  cause,  and  could  not  previously 
have  been  ascertained  by  reasonable  diligence.  It  does  not 
lie  where  the  decree  in  the  original  cause  was  obtained  by 
consent,  or  where  objections  to  the  decree  rendered  were 
subsequently  withdrawn  and  consent  was  given  to  its  execu- 
tion. And  it  can  only  be  allowed  by  a  court  possessing 
the  power,  upon  a  review  of  the  case,  to  determine  the 
rights  of  the  parties  to  the  property,  or  in  the  matter 
involved,  or,  at  least,  authorized  to  remit  the  case  to  a  tri- 
bunal having  adequate  jurisdiction  for  that  purpose.  The 
present  bill  was  not  filed  upon  leave;  and  this  court  pos- 
sesses no  power  to  determine  the  right  of  the  claimant,  upon 
any  review  of  the  case,  to  a  confirmation  of  his  claim,  and 
the  only  tribunal  to  which  such  a  determination  could  be 
remitted  has  long  since  ceased  to  exist. 

But  there  are  other  and  equally  potential  grounds  against 
the  maintenance  of  the  present  suit.  The  land  commis- 
sion and  the  District  Court,  though  exercising  a  special 
jurisdiction,  were  invested  with  very  large  and  extensive 
powers.  They  were  not,  as  already  stated,  bound  in  their 
decisions  to  any  strict  rules  of  technical  law,  but  could  be 
governed  by  the  principles  of  equity  in  their  widest  scope. 
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The  result  of  their  inquiries  was  tp  guide  the  government 
in  the  discharge  of  its  treaty  obligations.  Considerations, 
therefore,  which  could  not  be  presented  to  ordinary  tribu- 
nals, might  very  properly  be  regarded  by  them. 

After  the  determination  of  the  commissioners,  if  against 
the  United  States,  the  control  of  the  proceedings  was  placed 
with  the  attorney-general.  It  rested  with  him  exclusively 
to  determine  whether  the  appeal  from  the  commissioners, 
taken  by  filing  a  copy  of  the  transcript  with  the  clerk  of  the 
District  Court,  should  be  prosecuted  or  dismissed.  So,  also, 
when  an  appeal  was  taken  from  the  decree  of  the  District 
Court,  he  could,  in  the  same  way,  direct  its  prosecution  or 
dismissal.  Considerations  of  policy,  as  well  as  of  strict 
right,  might  be  deemed  by  him  sufficient  to  control  his 
action  in  this  respect.  In  coming  to  a  determination  on  the 
subject,  he  was  not  restricted  to  an  examination  of  the 
transcript  transmitted  to  him;  he  could  look  into  the  ar- 
chives of  the  former  government,  the  reports  of  officers 
previously  appointed  to  examine  into  the  subject  of  the  land 
titles  of  the  State,  the  records  of  the  Land  Department  at 
Washington,  and  any  correspondence  existing  between 
Mexico  and  the  United  States  respecting  the  title.  His 
power  was  unlimited,  and  the  propriety  or  legality  of  his 
action  in  any  case  was  not  the  subject  of  review  by  any  tri- 
bunal whatever,  and  it  could  only  be  revoked  by  the  appel- 
late court  upon  his  own  application. 

In  the  case  of  Yorba,  the  appeal  from  the  decree  of  con- 
firmation, rendered  by  the  District  Court,  was  dismissed 
upon  notice  of  the  attorney-general  that  the  appeal  would 
not  be  prosecuted,  and  thereupon  the  decree  became  final. 
The  decree  was  thus  assented  to  by  the  highest  legal  officer 
of  the  government,  specially  charged  with  supervision  over 
the  subject.  The  validity  of  the  decree,  and  of  the  gi*ant 
upon  which  the  claim  of  Yorba  was  founded,  was  thus  for- 
ever put  at  rest.  From  that  day  it  could  never  be  success- 
fully questioned  in  any  form  of  procedure,  or  by  any  tribunal 
known  to  our  laws.     It  was  a  closed  question  for  all  time. 

But  this  is  not  all.  The  defendants  purchased  their  in- 
terests after  the  final  decree.     They  are  charged  in  the  bill, 
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it  is  tme,  generally,  with  notice  of  the  alleged  frands  of  the 
claimant,  but  when,  or  where,  or  in  what  manner  they  had 
notice,  is  not  averred.  The  Yagaeness  of  the  allegation 
gives  it  only  the  weight  of  mere  clamor.  But,  assuming 
that  the  defendants  had  sufficient  notice  to  put  them  upon 
inqairy,  they  had  at  the  same  time  notice  of  the  decree, 
which  was  an  adjudication — the  highest  possible  evidence — 
that  the  alleged  frauds  had  no  actual  existence;  and  that  to 
this  adjndication  the  government,  through  its  attorney-gen- 
eral, had  consented.  They  had  a  right,  therefore,  to  rely 
implicitly  upon  the  decree,  and  rest  in  confidence  upon  the 
assurance  of  its  finality,  given  by  the  only  officer  of  the 
United  States  who  could  question  it.  They  can,  therefore, 
justly  insist  upon  protection  in  the  property  purchased;  and 
no  court  of  equity,  under  the  circumstances,  would  lend  its 
aid  to  the  commission  of  so  great  a  wrong  as  the  destruc- 
tion of  their  title. 

Where  the  district  attorney  of  this  district  obtains 
authority  to  institute,  in  the  name  of  the  United  States,  a 
suit  for  that  purpose,  we  are  not  informed.  There  is  no 
law  of  Congress  which  requires  it  or  allows  it;  and  we  have 
sought  in  vain  for  tiie  power  of  the  attorney-general  to 
direct  it.  That  officer  can,  it  is  trae,  institute  or  direct  the 
institution  of  suits  for  the  revocation  and  cancellation  of 
patents  of  lands  belonging  to  the  United  States,  issued 
upon  false  and  fraudulent  representations  to  the  executive 
officers  of  the  Land  Department,  or  upon  their  misconstruc- 
tion of  the  law.  He  is  the  legal  adviser  of  the  heads  of  the 
executive  departments,  and  if  they  are  fraudulently  imposed 
upon,  or  have  mistaken  the  law,  he  can  take  the  necessary 
legal  proceedings  to  recall  the  results  of  their  action.  But 
that  is  a  very  different  matter  from  instituting  or  directing 
proceedings  to  vacate  or  recall  patents  founded  upon  de- 
crees of  a  commission  or  court  exercising  a  special  and  ex- 
clasive  jurisdiction  over  the  subjects  investigated,  where 
the  law  declares  that  such  decrees  shall  be  final  and  conclu- 
sive between  the  parties,  and  to  which  decrees  the  attor- 
ney-general in  office  at  the  time  assented.  Those  decrees 
established  the  obligation  of   the  United   States  to  the 


68  United  States  v.  Flint.  [C^r.  Ct. 

Opinion  of  the  Court — ^Mr.  Justice  Field.  [September, 

claimants  under  the  treaty;  and  if  the  legislative  depart- 
ment, which  authorized  the  proceedings  before  the  commis- 
sion and  court,  be  satisfied  with  the  result,  it  is  difficult  to 
see  upon  what  pretense  the  attorney-general  can  seek  to 
disturb  it.  If  the  attorney-general,  by  virtue  of  his  office, 
possesses  any  such  extraordinary  power,  as  claimed  in  the 
case,  to  disregard  the  action  of  his  predecessor,  and  to  re- 
new litigation  at  his  pleasure  respecting  the  titles  of  a  whole 
people,  upon  a  suggestion  that  false  testimony  may  have 
been  used  in  the  original  proceedings,  the  security  which 
the  holders  ^of  patents  from  the  government  issued  upon 
such  decrees  have  hitherto  felt  in  their  possessions  is  un- 
founded and  delusive.  We  must  have  further  evidence 
than  is  presented  to  us  before  we  can  admit  the  existence  of 
a  power  so  liable  to  abuse,  and  so  dangerous  to  the  peace 
of  the  community. 

But  if  we  admit  that  the  attorney-general  is  authorized 
to  direct  the  institution  of  a  suit  like  the  present,  in  the 
name  of  the  United  States,  and  that  the  district  attorney 
has  been  thus  directed,  his  power  in  this  respect  must  be 
exercised  in  subordination  to  those  rules  of  procedure  and 
those  principles  of  equity  which  govern  private  litigants 
seeking  to  avoid  a  previous  judgment  against  them.  The 
United  States,  by  virtue  of  their  sovereign  character,  may 
claim  exemption  from  legal  proceedings;  but  when  they  en- 
ter the  courts  of  the  country  as  a  litigant  they  waive  this 
exemption,  and  stand  on  the  same  footing  with  private  indi- 
viduals. Unless  otherwise  provided  by  statute,  the  same 
rules  as  to  the  admissibility  of  evidence  are  then  applied 
to  them;  the  same  strictness  as  to  motions  and  appeals  is 
enforced;  they  must  move  for  a  new  trial  or  take  an  appeal 
within  the  same  time  and  in  like  manner,  and  they  are 
equally  bound  to  act  upon  evidence  within  their  reach. 
And,  when  they  go  into  a  court  of  equity,  they  must  equally 
present  a  case  by  allegation  and  proof  entitling  them  to 
equitable  relief. 

Although,  on  grounds  of  wise  public  policy,  no  statute  of 
limitations  runs  against  the  United  States,  and  no  laches  in 
bringing  a  suit  can  be  imputed  to  them,  yet  the  facility  with 
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which  the  truth  coald  originally  have  been  shown  by  them  if 
different  from  the  finding  made;  the  changed  condition  of 
the  parties  and  of  the  property  from  lapse  of  time;  the  dif- 
ficulty) from  this  cause,  of  meeting  objections  which  might, 
perhaps,  at  the  time,  have  been  readily  explained;  and  the 
acquisition  of  interests  by  third  parties  upon  faith  of  the 
decree,  are  elements  which  will  always  be  considered  by  the 
court  in  determining  whether  it  be  equitable  to  grant  the 
relief  prayed.  All  the  attendant  circumstances  of  each  case 
will  be  weighed,  that  no  wrong  be  done  to  the  citizen,  though 
the  government  be  the  suitor  against  him. 

The  bill  in  the  present  case  not  only  does  not  disclose,  as 
already  shown,  any  extrinsic  collateral  acts  of  fraud  consti- 
tuting grounds  for  equitable  relief,  but  alleges  that  the  ante- 
dating of  the  grant  and  act  of  juridical  possession,  which 
form  the  gravamen  of  complaint,  appear  on  the  face  of  the 
original  documents  on  file  in  the  archives  in  the  custody  of 
the  surveyor-general  of  the  United  States.     If  this  be  so, 
the  law  agent  should  have  shown  the  fact  by  the  production 
of  the  originals.     He  should  have  inspected  original  docu- 
ments in  all  cases  where  copies  alone  were  offered  by  the 
claimant,  whether  suspicions  were  excited  or  not  as  to  their 
genuineness.     The  law  of  Mexico  with  respect  to  the  alien- 
ation of  her  public  lands  was  well  known  at  the  time.     It 
had  been  the  subject  of  reports  to  the  government  by  agents 
employed  to  look  into  the  grants  of  the  former  government, 
and  of  consideration  and  comment  by  the  courts  in  numer- 
ous instances.     That  law  pointed  out  the  proceedings  re- 
quired for  the  acquisition  of  titles  of  land  from  Mexico,  and 
showed  that  a  record  of  them  was  required  to  be  kept. 
That  record  was  in  the  possession  of  the  United  States,  and 
should  have  been  examined  by  the  law  agent  of  the  govern- 
ment whenever  any  of  its  entries  or  documents  were  the 
foundation  of  a  claim.     He  was  appointed  for  the  express 
purpose  of  looking  after  and  protecting  the  interests  of  the 
United  States.     The  allegation  that  the  claimant  was  guilty 
of  a  fraudulent  suppression  in  not  producing  all  the  docu- 
ments in  the  archives  respecting  his  title  is  puerile.     He 
produced  all  that  was  necessary  to  present  his  claim,  and  if 
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the  law  agent  was  not  satisfied  with  them,  he  should  have 
made  his  objection  at  the  time.  The  archives  were  not  in 
an  ''unsearchable  condition/'  as  alleged,  until  1858;  but 
even  if  thej  had  been,  the  law  agent  could  still  have  insist- 
ed upon  the  production  of  the  originals  for  inspection. 

After  the  archives  were  arranged  and  the  alleged  **  un- 
searchable condition  "  ceased,  nearly  eighteen  years  elapsed 
before  the  present  bill  was  filed,  and  no  excuse  is  offered  for 
this  delay.     During  these  eighteen  years,  which  constitute 
a  period  equivalent  almost  to  a  century  in  other  countries, 
great  changes  in  the  condition  and  value  of  real  property  in 
the  State  have  occurred.     During  this  period,  the  original 
claimant,  who  might  perhaps  have  explained  the  alleged 
alteration  of  dates,  has  deceased,  and  third  parties  have  ac- 
quired his  interests,  and,  it  is  said,  have  made  valuable  and 
expensive  improvements  upon  the  property.     Courts    of 
equity  will  not  entertain  a  suit  to  vacate  a  decree,  even  in 
case  of  palpable  frauds,  when  there  has  been  unnecessary 
delay  in  its  institution,  and  the  rights  of  third  parties,  as  in 
this    case,  have    intervened  in  reliance   upon  the  decree. 
Considerations  of  public  policy  require  prompt  action  in 
such  cases,  and  if,  by  delay  in  acting,  innocent  parties  have 
acquired  interests,  the  courts  will  turn  a  deaf  ear  to  the  com- 
plaining party.     This  is  the  doctrine  of  equity,  irrespective 
of  any  statute  of  limitations,  and  irrespective  of  the  char- 
acter of  the  suitor.     It  is  essential  that  this  doctrine  should 
be  vigorously  upheld  for  the  repose  of  titles  and  the  secur- 
ity of  property. 
'   — ^t  only  remains  to  notice  the  allegations  of  the  bill  with 
respect  to  a  previous  grant  of  eleven  leagues,  stated  to  have 
been  obtained  by  the  claimant  from  the  Mexican  nation  in 
1840,  and  the  allegation  that  the  approved  survey  of  the 
claim  confirmed  was  not  in  accordance  with  the  map  accom- 
panying the  grant,  and  the  act  of  juridical  possession. 

Whether  the  issue  of  a  previous  grant  to  the  claimant  for 
the  quantity  designated  would  have  disqualified  him  from 
receiving  a  second  grant,  was  a  question  of  law,  to  be  de- 
termined by  the  commissioners  and  District  Court;  and  any 
error  committed  in  its  determination  could  only  be  corrected 
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on  appeal.  And  the  allegation  of  fraudulent  concealment 
by  the  claimant  of  the  existence  of  the  prior  grant  is  an 
idle  one  in  the  face  of  the  fact  that  the  Mexican  law,  of 
which  the  conrt  is  bound  to  take  notice,  required  a  record 
of  every  grant  to  be  kept,  and  that  this  record,  with  other 
public  property,  passed  to  the  United  States  on  the  cession 
of  the  country.  If  there  was  any  such  grant  as  stated,  so 
far  from  its  existence  being  concealed  by  the  claimant,  the 
evidence  of  its  existence  was  in  the  custody  of  the  govern- 
ment, and  its  attention  had  been  specially  directed  to  the 
document  by  agents  appointed  to  ascertain  what  grants  had 
been  made  by  the  former  government,  who  examined  the 
records  and  reported  a  list  of  all  grants  found  among  them. 
Allegations  thus  in  conflict  with  the  public  records  and  pub- 
lic history  of  the  country  need  not  be  specially  controverted 
any  more  than  allegations  at  variance  with  the  settled  law. 
A  fraudulent  concealment  by  the  claimant  of  a  public  record, 
never  in  his  possession,  but  always  in  the  keeping  of  the 
government,  and  open  at  all  times  to  the  inspection  of  the 
world,  was  a  thing  impossible.  The  bill  might,  with  as 
much  propriety,  have  alleged  that  the  claimant  concealed 
from  the  court  one  of  the  public  statutes  of  the  country. 

As  to  the  alleged  error  in  the  survey  of  the  claim,  it  need 
only  be  observed  that  the  whole  subject  of  surveys  upon 
confirmed  grants,  except  as  provided  by  the  act  of  1860, 
which  did  not  embrace  this  case,  was  under  the  control  of 
the  Land  Department,  and  was  not  subject  to  the  supervis- 
ion of  the  courts.  Whether  the  survey  conforms  to  the 
claim  confirmed,  or  varies  from  it,  is  a  matter  with  which 
the  courts  have  nothing  to  do;  that  belongs  to  a  department 
whose  action  is  not  the  subject  of  review  by  the  judiciary 
in  any  case,  however  erroneous.  The  courts  can  only  ex- 
amine into  the  correctness  of  a  survey  when,  in  a  contro- 
vei'sy  between  parties,  it  is  alleged  that  the  survey  made  in- 
fringes upon  the  prior  rights  of  one  of  them;  and  can  then 
look  into  it  only  so  far  as  may  be  necessary  to  protect  such 
rights.  They  cannot  order  a  new  survey,  or  change  that 
already  made. 

It  foUows,  from  the  views  we  Lave  expressed,  that  the 
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demurrer  to  the  bill  must  be  sastained;  and  as  no  amend- 
ment would  reach  the  principal  objection,  namely:  that  the 
alleged  frauds  are  not  such  extrinsic  collateral  acts  as  would 
justify  the  interference  of  equity  with  the  decree  of  con- 
firmation,  the  bill  must  be  dismissed. 

The  principal  objection  to  the  bill  in  this  case  applies 
with  equal  force  to  the  bills  in  the  ITirockmorlon  and  Car- 
pentiei'  coses,  and  the  demurrers  in  those  cases  will  also  be 
sustained,  and  the  bills  dismissed.  The  allegation  in  the 
Throckmortcni  case,  that  the  defendant  Howard  had  notice 
of  the  fabrication  of  the  papers  from  the  claimant,  given  in 
other  proceedings  before  the  board,  and  other  allegations 
imputing  guilty  knowledge  to  him  and  to  the  other  defend- 
ants, are  too  vague  and  general  to  merit  consideration,  made 
as  they  are  in  a  bill  not  verified,  and  only  upon  information 
and  belief.  The  district  attorney  should  at  least  have 
stated  the  sources  of  his  information  and  the  grounds  of 
his  belief,  that  the  court  might  see  that  the  former  was  some- 
thing better  than  idle  rumor,  and  the  latter  something  more 
than  unfounded  credulity. 

The  defendant  Howard  has  filed  an  answer  denying  un- 
der oath,  generally  and  specifically,  every  charge  against 
him;  but  by  stipulation  on  the  argument,  he  is  to  have  the 
benefit  of  the  decision  upon  the  demurrer. 

As  the  questions  presented  in  the  several  cases  are  of 
vast  importance  to  the  people  of  this  State,  the  district 
judge,  whose  great  experience  in  the  examination  of  land 
cases  gives  weight  to  his  views,  will  read  a  concurrent  opin- 
ion with  special  reference  to  the  Carpentier  cane. 

Our  judgment  is  that  the  demurrers  be  sustained  in  the 
three  cases,  and  the  bills  be  dismissed;  and  it  is  so  ordered. 

Hoffman,  J.,  concurring.  As  the  principal  questions  in- 
volved in  these  cases  are  the  sai^e,  they  have  been  argued 
and  submitted  together.  For  convenience  of  treatment,  I 
have  confined  my  attention,  in  this  opinion,  to  the  case  of 
United  States  v.  Carpentier;  but  the  views  expressed  will  ap- 
ply to  all. 

The  bill  in  this  case  in  substance  alleges  that  on  the  ninth 
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of  May,  1852,  Victor  Castro  and  Juan  Jose  Castro  present- 
ed to  the  board  of  commissioners  for  ascertaining  and  set- 
tling private  land  claims  in  California,  a  petition  praying  a 
confirmation  of  their  title  to  a  certain  sobrante  or  surplus  of 
lands  lying  between  theranchos  of  San  Antonio,  San  Pablo, 
Pinole,  Moraga  and  Valencia.  That  in  support  of  this 
claim,  the  defendant  Carpen tier,  as  attorney  for  the  other  de- 
fendants, presented  to  the  board  certain  documentary  proofs 
in  the  bill  particularly  mentioned. 

That  the  board  of  commissioners  considered  the  claim, 
and  on  the  third  day  of  July,  1855,  rendered  an  opinion 
thereon,  and,  on  the  same  day,  rendered  a  final  decree  there- 
in, adjudging  ''the  claim  of  the  said  petitioners,  Juan  Jose 
and  Victor  Castro,  to  be  valicl,  and  decreeing  that  the  same 
be  and  is  hereby  confirmed." 

That  afterwards,  on  or  about  the  sixth  day  of  February, 
1856,  a  certified  copy  of  said  proceedings  and  decree  was 
duly  filed  with  the  clerk  of  the  United  States  District  Court 
for  the  Northern  District  of  California. 

That  on  the  fourth  of  April,  1856,  a  notice  was  filed  from 
the  attorney-general  of  the  United  States,  to  the  e£Fect  that 
the  appeal  from  the  decision  of  the  board  of  commissioners 
would  be  prosecuted  by  the  United  States. 

That  on  the  sixth  of  April,  1857,  a  further  notice  from  the 
attorney-general  was  filed,  to  the  effect  that  the  appeal  would 
not  be  prosecuted  by  the  United  States,  and  on  the  same 
day  a  stipulation  was  signed  by  Wm.  Blanding,  Esq.,  dis- 
trict attorney,  and  by  the  attorney  for  the  claimants,  con- 
senting that  the  appeal  be  withdrawn  and  dismissed.  Upon 
which  notice  and  stipulation  an  order  was  made  by  the  Dis- 
trict Court,  dismissing  the  appeal  and  giving  leave  to  the 
claimants  to  proceed  under  the  decree  of  the  board  of  com- 
missioners as  under  final  decree. 

That  since  said  date  no  other  proceedings  have  been  had 
in  said  case  or  claim. 

The  bill  further  charges  that  the  documentary  evidence 
80  presented  to  the  board  by  the  claimants  was  forged, 
fraudnlent,  antedated,  and  fabricated — in  pursuance  of  a 
conspiracy  entered  into  by  Juan  Jose  and  Victor  Castro, 
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Juan  B.  Alvarado  and  Francisco  Arce,  whose  names  appear 
on  the  said  documents.  That  the  said  simulated  petition 
and  grant  were  so  forged,  fabricated,  and  antedated  with 
the  full  knowledge  and  consent  of  the  defendants,  Carpen- 
tier  and  Adams,  and  that  they  have,  from  the  date  of  said 
forgery,  claimed  and  asserted  title  to  the  said  sobrante 
lands,  or  a  portion  thereof. 

The  bill  further  charges,  that  in  the  proceedings  before 
the  board,  the  defendants,  Carpentier,  Adams  and  Castro, 
and  their  assistants,  intentionally  and  fraudulently  sup- 
pressed and  failed  to  present  to  the  said  board  the  grants 
which  had  been  made  by  the  government  of  Mexico  of  the 
said  ranchos  of  San  Antonio,  San  Pablo,  Pinole,  Moraga, 
and  Valencia,  with  intent  to  conceal  from  the  law  agent  and 
from  the  said  commissioners  the  fact  that  the  said  pretend- 
ed sobrante  had  been  antedated  as  aforesaid,  and  that  if 
said  grants  had  been  presented,  it  would  have  appeared  that 
two  of  the  said  ranchos  were  not  granted  until  several 
months  subsequently  to  the  date  of  the  said  pretended  so- 
brante grant. 

That  by  the  said  fraudulent  misrepresentations,  conceal- 
ment, and  suppression,  the  law  agent  was  deceived  and  mis- 
led, and  the  United  States  deprived  of  all  opportunity  to 
contest  the  confirmation  of  said  grant,  on  the  grounds  afore- 
said, and  the  said  commissioners  were  likewise  deceived  and 
misled,  and  induced  to  confirm  the  grant  to  the  manifest 
detriment  of  the  United  States. 

The  bill  further  avers  that  the  facts  aforesaid  were 
not  discovered  by  the  United  States  until  long  after  the  said 
grant  had  been  confirmed,  and  not  until  within  one  year  next 
preceding  the  filing  of  this  bill,  and  '^  that  said  facts  have 
been  derived  from  the  information  of  living  witnesses,  from 
an  examination  of  the  archives,  from  court  records,  and 
from  other  sources." 

The  prayer  of  the  bill  is  that  by  the  decree  of  this  court 
the  said  grant  be  declared  fraudulent  and  invalid,  and  that 
the  confirmation  thereof  was  obtained  by  fraud;  that  the 
dismissal  of  the  appeal  in  the  District  Court  was  obtained 
by  fraud;  that  said  grant  and  confirmation  be  annulled  and 
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set  aside;  and  that  said  defendants,  and  each  of  them,  be 
forever  estopped  from  asserting  any  title  to  said  lands  under 
said  pretended  grant  or  decree  of  confirmation,  purchase, 
or  possession ;  and  that  the  same  are  public  lands  of  the 
United  States. 

The  defendants  have  demurred  to  the  bill  on  the  ground 
that  this  court  has  no  jurisdiction  of  the  subject-matter  of 
the  suit. 

By  the  ninth  article  of  the  treaty  of  Guadalupe  Hidalgo, 
it  was  stipulated  **  that  Mexican  citizens  shall  be  maintained 
and  protected  in  the  free  enjoyment  of  their  liberty  and 
property,  and  secured  in  the  free  exercise  of  their  religion, 
without  molestation." 

To  enable  the  United  States  to  fulfill  this  obligation,  it 
was  necessary  to  provide  means  for  ascertaining  what  lands 
in  the  ceded  territory  were  held  in  private  ownership,  and 
of  what  lands  the  title  passed  to  the  United  States. 

The  means  adopted  were  the  instrumentalities  and  pro- 
ceedings provided  in  the  act  of  March  3,  1851. 

Its  title  expresses  its  object.  It  is  entitled  ''An  act  to 
ascertain  and  settle  private  land  claims  in  California." 

The  first  section  provides  that,  for  the  purpose  of  ascer- 
taining and  settling  private  land  claims  in  California,  a  com- 
mission shall  be  constituted,  consisting  of  three  commis- 
sioners, etc.  By  subsequent  sections,  it  is  made  the  duty 
of  the  commissioners  to  examine  the  claims  submitted  to 
them,  and  to  decide  upon  their  validity,  and  rules  are  pre- 
scribed by  which  their  decisions  shall  be  governed. 

The  fourth  section  provides  for  the  appointment  of  a  law 
agent,  whose  special  duty  it  shall  be  ''to  superintend  the 
interests  of  the  United  States  "  in  the  premises,  to  attend 
the  meetings  of  the  board,  to  collect  testimony  in  behalf  of 
the  United  States,  and  to  attend  at  the  taking  of  depositions 
by  the  claimants;  and  no  deposition  is  allowed  to  be  read  in 
evidence  unless  taken  on  notice  in  writing  to  the  agent  or 
to  the  district  attorney,  if  the  case  is  appealed  to  the  Dis- 
trict Court.  Other  sections  confer  upon  the  District  Court 
jurisdiction  to  hear  the  cause  de  novo  on  appeal,  and  par- 
ticularly prescribe  the  manner  in  which  appeals  shall  be 
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taken  and  the  proceedings  conducted;  and  finally  the  right 
of  appeal  to  the  Supreme  Court  is  given  to  either  party. 

The  final  decrees  rendered  by  the  commissioners,  or  by 
the  District  or  Supreme  Courts,  or  any  patent  issued  under 
the  act,  are,  by  section  15,  declared  to  be  conclusive  be- 
tween the  United  States  and  the  said  claimants,  but  shall 
not  affect  the  interests  of  third  persons. 

The  submission  of  their  claims  to  the  tribunal  thus  con- 
stituted Avas  not  left  to  the  choice  of  the  claimants. 

By  section  8,  each  and  every  person  claiming  lands  by 
virtue  of  any  right  or  title  derived  from  the  former  govern- 
ments of  California,  was  required  to  present  the  same,  to- 
gether wdth  the  documentary  evidence  and  testimony  of 
witnesses  relied  on,  to  the  board;  and  the  thirteenth  sec- 
tion declares  that  all  lands,  the  claims  to  which  shall  not 
have  been  presented  to  the  commissioners  within  two  years 
after  the  date  of  the  act,  shall  be  deemed,  held  and  consid- 
ered as  part  of  the  public  domain  of  the  United  States. 

This  act,  although  benevolently  designed,  has  in  its  practi- 
cal operation  imposed  a  grievous,  though  perhaps  unavoid- 
able, burden  upon  the  holders  of  Mexican  titles  in  this 
State.  They  have  been  subjected  to  the  expense  and  delay 
of  a  litigation  which,  after  the  lapse  of  more  than  twenty- 
five  years,  can  scarcely  be  said  to  have  terminated.  To 
whatever  criticisms  the  act  of  1861  may  be  obnoxious,  it 
certainly  cannot  be  reproached  for  having  failed  to  guard 
the  interests  of  the  United  States  in  the  amplest  manner. 

The  appeals  to  the  District  Court  from  the  decisions  of 
the  board  gave  to  both  parties,  in  every  case,  the  benefit  of 
a  trial  de  novo  on  the  merits,  with  the  unrestricted  right  to 
take  further  proofs.  Six  months  were  allowed  to  the  party 
against  whom  the  board  had  decided  to  determine  whether 
or  not  the  appeal  should  be  prosecuted.  From  the  decree 
of  the  District  Court  an  appeal  was  allowed  to  the  Supreme 
Court,  to  be  taken  at  any  time  within  five  years;  and  even 
when  the  cause  had  reached  the  Supreme  Court,  it  might 
still  be  remanded  for  further  proof,  in  case  the  evidence 
with  regard  to  the  validity  of  the  claim  was  deemed  to  be 
unsatisfactory.     (United  States  v.  Teschmaker,  22  Sow.  392; 
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United  States  v.  Pico,  Id.  404;    United  States  v.  VallejOy  Id. 
416;  United  States  v.  Cambustoii,  20  How.  59.) 

Such  were  the  meaoH  adopted  by  the  political  department 
of  ibe  government  to  enable  it  to  discharge  its  treaty  obli-- 
gations  with  intelligence  and  justice.  It,  in  effect,  called  to 
its  assistance  the  coarts,  and  for  that  purpose  invested  them 
with  a  jurisdiction  in  all  respects  special  and  extraordinary, 
and  which,  except  for  the  act,  they  wonld  not  have  pos- 
sessed. {Foster  y.  Neilson,  2  Pet.  314;  United  States  v.  Av" 
redondo,  6  Pet.  742;  Beard  v.  Federy,  3  Wall.  492.) 

The  treaty  is  a  contract  made  by  the  nation  acting 
through  the  political  branch  of  its  government.  Its  execu- 
tion is  confided  to  that  branch  of  the  government  alone. 
And  until  it  has  provided  the  means  and  ordained  the  mode 
of  its  execution,  no  court  has  authority  to  decide  what 
cases  fall  within  its  provisions,  or  what  titles  the  United 
States  is  bound  to  respect.  A  fortiori  must  the  ordinary 
courts  be  without  jurisdiction,  when  the  political  power  has 
confided  the  whole  subject  to  special  tribunals,  whose  final 
decrees  it  has  declared  shall  be  conclusive. 

In  the  case  of  United  States  v.  Arredondo,  6  Pet.  742,  Mr. 
Chief  Justice  Marshall  says:  ''Should  we  be  called  on  to 
decide  on  the  validity  of  a  title  acquired  by  any  Spanish 
grant  not  embraced  by  these  laws  [t.  e.,  the  laws  of  1824 
and  1828,  which  conferred  the  special  jurisdiction],  we 
should  feel  bound  to  follow  the  course  pursued  in  Foster  v. 
NeilsoUy  in  relation  to  the  stipulation  in  the  eighth  article 
of  the  Florida  treaty,  that  the  legislature  must  execute  the 
contract  before  it  can  become  a  rule  for  this  court." 

It  is  urged  that  a  court  of  general  equity  jurisdiction 
may  take  cognizance  of  this  bill,  because  of  the  fraud  it  al- 
leges. 

The  fraud  principally  relied  on  is  the  presentation  to  the 
board  of  certain  documentary  evidences  of  title,  which  the 
parties  presenting  them  knew  to  be  forged  and  antedated. 

But  these  documents  were  presented  to  a  tribunal  created 
for  the  sole  purpose  of  investigating  and  deciding  upon 
their  validity;  and  of  this,  genuineness  was  the  first  and  in- 
dispensable element.     The  question,  therefore,  presented  to 
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this  court  on  the  allegation  of  fraud,  is  precisely  the  question 
presented  to  the  board  and  to  the  District  and  Supreme 
Courts,  and  of  which  the  act  gave  to  those  tribunals  exclu- 
sive cognizance;  and  the  maintenance  by  this  court  of  its 
jurisdiction  in  this  case  involves  the  assumption  of  ju- 
risdiction to  review  and  reverse  the  final  decisions  of  the 
board,  the  District  and  the  Supreme  Courts,  on  the  very 
issues  presented  for  their  determination. 

Nor  is  this  all.  The  jurisdiction  of  this  court  is  not 
claimed  to  exist  by  reason  of  its  relation  to  the  District 
Court  as  a  superior  tribunal,  nor  because  the  law  has  com- 
mitted to  it  any  authority  to  pass  upon  titles  of  this  descrip- 
tion. 

Its  inherent  jurisdiction  as  a  court  of  general  equity  pow- 
ers is  alone  appealed  to.  But  if  it  derives  its  jurisdiction 
from  that  source  alone,  no  reason  is  perceived  why  the  at- 
torney-general might  not,  had  he  seen  fit,  have  invoked  the 
same  jurisdiction  in  any  State  court  to  which  similar  powers 
have  been  confided.  And  the  anomaly  might  thus  have 
been  presented  of  a  State  court  determining  the  rights  and 
duties  of  the  United  States  under  a  treaty,  and  reviewing 
and  reversing  the  decision  of  the  Supreine  Court  of  the 
United  States  on  a  subject-matter  of  exclusively  national 
concernment,  and  of  which  the  political  department  of  the 
National  government  or  the  tribunals  of  its  selection  have 
exclusive  cognizance. 

The  provision  in  the  act  of  1851,  which  declares  the  final 
decrees  of  the  board  and  of  the  District  and  Supreme  Courts 
to  be  conclusive  as  between  the  United  States  and  the  claim- 
antii,  has  already  been  cited. 

It  will  not  be  disputed  that,  if  the  allegations  in  this  bill 
are  sufficient  to  show  jurisdiction,  every  case  heretofore  de- 
cided under  the  provisions  of  the  act  may  be  re-opened  for 
examination  in  this  court  on  its  merits,  whenever  the  attor- 
ney-general or  those  to  whom  he  may  delegate  his  authority 
consider  themselves  justified  in  alleging  that  false  and  fab- 
ricated documentary  evidence  of  title  has  knowingly  been 
presented. 

Before  this  can  be  allowed,  we  must  first  deprive  the 
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clause  in  the  act,  which  declares  that  final  decrees  made 
under  its  provisions  shall  be  conclusive,  of  all  significance 
and  effect. 

It  is  urged,  however,  that  all  final  judgments  of  courts  of 
competent  jurisdiction  are  conclusive,  and  that  the  conclu* 
siveness  attributed  by  the  act  to  final  decrees  in  this  class 
of  cases  is  no  greater  than  that  possessed  by  other  final  de- 
crees. All  may  be  impeached  for  fraud;  for  ^*  fraud  vitiates 
the  most  solemn  judgments." 

The  general  proposition  may  be  conceded,  but  the  ques- 
tion recurs:  Is  the  fraud  charged  in  this  bill  such  as  a 
court  of  general  equity  jurisdiction  can  take  cognizance  of 
under  the  circumstances  of  this  case,  and  such  as  will  de- 
stroy the  conclusiveness  of  the  final  decree  in  the  former 
proceedings  ? 

The  validity  of  an  alleged  Mexican  or  Spanish  claim  de- 
pends upon  the  genuineness  of  the  title-papers,  and  upon 
their  legal  effect  as  translative  of  title. 

The  first  is  the  more  difficult,  and  frequently  the  only 
point  in  controversy. 

To  deny  the  conclusiveness  of  the  decree  on  the  question 
of  genuineness  is  to  deny  it  on  the  principal  point  submit- 
ted for  adjudication. 

If  Mexico,  solicitous  to  secure  the  rights  of  its  citizens  in 
the  ceded  territory,  had  demanded  of  the  United  States  what 
means  the  latter  would  adopt  for  their  maintenance  and 
protection;  and  the  United  States  had  stipulated  in  the 
treaty  that  the  means  should  be  those  provided  in  the  act  of 
1851,  and  had  further  declared  that  the  investigation  should 
be  conducted  as  between  ^qnal  litigants  before  a  court  of 
justice,  and  that  the  result  of  the  inquiry  should  be  conclu- 
sive of  the  rights  of  both  parties — would  it  be  compatible 
with  good  faith  for  the  United  States  to  contend  that  under 
these  stipulations  there  was  tacitly  reserved  to  itself  a  right, 
not  conceded  to  its  antagonist,  to  re-open  and  re-examine 
before  a  tribunal  not  mentioned  in  the  treaty  the  identical 
questions  which  it  had  agreed  should  be  finally  determined 
in  another  mode;  and  that  it  could  do  this  at  any  time,  how- 
ever remote  from  the  date  of  the  final  determination,  and  no 
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matter  how  ample  bad  been  its  opportunities  for  investiga- 
tion, on  the  plea  that  the  statute  of  limitations  does  notrnn 
against  the  government,  and  that  no  laches  can  be  imputed 
to  a  sovereign  ? 

Gould  it  maintain  the  true  construction  of  the  treaty  to 
be  that  the  final  decrees  of  its  tribunals  adjudging  grants  to 
be  genuine  should  be  conclusive,  provided  the  grants  were 
genuine,  and  that  that  question  it  could  always  re-open  be- 
fore the  ordinary  tribunals  ? 

It  is  believed  that  no  representative  of  the  political  de- 
partment of  this  government  would  contend  for  such  a  con- 
struction of  the  treaty  stipulation  supposed;  and  a  similar 
construction  of  identical  provisions  in  an  act  of  Congress 
must  be  equally  rejected  by  the  court. 

To  accept  it  would  be  to  make  the  title  of  the  act  '^  Au 
act  to  ascertain  and  settle  private  lands  claims  in  Califor- 
nia," a  misnomer,  and  the  pledge  that  the  result  of  the  pro- 
ceedings it  directs  shall  be  conclusive  a  delusion. 

By  the  treaty  with  Spain  of  February  22, 1819,  the  United 
States  exonerated  Spain  from  all  demands  in  the  future  on 
account  of  certain  specified  claims  of  its  citizens,  and 
agreed  to  make  satisfaction  of  the  same  to  an  amount  not 
exceeding  four  millions  of  dollars.  To  ascertain  the  amount 
and  validity  of  these  claims,  it  was  stipulated  that  a  com- 
mission, to  consist  of  three  commissioners,  etc.,  should  be 
appointed  ''to  receive  and  examine  and  decide  upon  the 
amount  and  validity  of  all  claims  included  with  the  descrip- 
tion mentioned." 

With  respect  to  the  decisions  of  these  commissioners,  the 
Supreme  Court  says : 

**The  object  of  the  treaty  was  to  invest  the  commission- 
ers with  full  power  and  authority  to  receive,  examine  and 
decide  upon  the  amount  and  validity  of  the  asserted  claims 
upon  Spain  for  damages  and  injuries.  Their  decision, 
within  the  scope  of  their  authority,  is  conclusive  and  final. 
If  they  pronounce  the  claim  valid  or  invalid,  if  they  ascer- 
tain the  amount,  their  award  in  the  premises  is  not  re-exam- 
inable.  The  parties  must  abide  by  it  as  the  decree  of  a 
competent  tribunal  of  exclusive  jurisdiction.     A  rejected 
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claim  cannot  again  be  brougbt  under  review  in  any  judicial 
tribunal.  An  amount  once  fixed  is  a  final  ascertainment  of 
the  damages  or  injury.  This  is  the  obvious  purport  of  the 
language  of  the  treaty."     {Comegijs  v.  Fasse,  1  Pet.  212.) 

If  we  substitute  for  the  word  **  treaty"  in  this  extract  the 
words  "act  of  1851,"  the  language  vtrill  admit  of  almost  lit- 
eral application  to  the  case  at  bar. 

The  claims  to  be  presented  to  the  commission  under  the 
treaty  with  Spain  were  claims  to  indemnity  for  injuries. 
The  claims  to  be  presented  to  the  board  under  the  act  of 
1851  were  claims  to  lands.  In  the  former  case,  the  treaty 
itself  provided  for  the  constitution  of  the  commission.  In 
the  latter,  the  treaty  stipulated  in  general  terms  for  the  pro- 
tection of  the  inhabitants  of  the  ceded  territorv  in  their 
rights  of  property,  and  an  act  of  Congress  confided  the 
duty  of  ascertaining  those  rights  to  a  commission  esbib- 
lished  by  its  own  authority,  with  appeals  to  the  national 
courts.  But  these  differences  make  no  distinction  in  prin- 
ciple between  the  two  cases. 

The  authority  of  the  commission  in  the  one  case,  and 
that  of  the  board  of  commissioners  and  the  courts  in  the 
other,  are  alike  exclusive.  And  the  awards  of  the  one  and 
the  decrees  of  the  other  are  alike  conclusive  of  the  rights 
of  the  parties.  The  assumption  of  a  jurisdiction  by  a  court 
of  equity  to  re-examine  final  decrees  made  under  the  act  of 
1851  involves  in  principle  the  assumption  of  jurisdiction  to 
re-examine  all  awards  made  by  special  commissions  consti- 
tuted under  treaties  with  foreign  nations. 

Among  the  great  number  of  claims  to  lands  in  the  terri- 
tories ceded  to  the  United  States  by  France  and  Spain,  it  is 
not  to  be  supposed  that  many  fraudulent  titles  may  not  have 
escaped  the  scrutiny  of  the  tribunals  appointed  to  deter- 
mine their  validity.  It  is  a  significant  circumstance,  that  in 
no  case,  so  far  as  the  judicial  history  of  the  country  in- 
forms us,  has  the  United  States,  on  discovering  the  fraud, 
attempted  to  cause  the  re-examination  before  the  ordinary 
tribunals  of  a  finally  confirmed  claim. 

In  the  case  of  Sampeyreac  (7  Pet.  B.  222),  which  is  the  only 
reported  case  where  a  re-examination  was  made,  it  was  done 
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by  virtue  of  a  special  act  of  Congress,  which  authorized  the 
proceeding,  not  before  the  ordinary  tribunals,  but  by  bill 
of  review  in  the  special  tribunal  upon  which  the  original 
jurisdiction  over  the  cause  had  been  conferred.  Whether 
or  not  by  virtue  of  that  jurisdiction  it  might  have  enter- 
tained a  bill  of  review  to  set  aside  its  own  decree,  the  Su- 
preme Court  does  not  decide.  An  act  of  Congress  seems 
to  have  been  deemed  necessary  to  confer  the  authority. 
But  it  is  nowhere  intimated  that  any  court  of  equity  powers, 
but  upon  which  no  authority  to  pass  upon  the  validity  of 
claims  of  that  description  had  been  conferred,  could  have 
entertained  such  a  bill,  or  in  any  other  form  have  re-exam- 
ined the  questions  finally  decided  by  the  special  tribunal. 

The  case  was  one  of  admitted  forgery.  But  it  was  never- 
theless contended  by  counsel,  that  the  decree  of  the  court 
being  conclusive  between  the  parties.  Congress  had  no 
power  to  authorize  the  review,  or  to  disturb  vested  rights. 
The  Supreme  Court,  without  passing  upon  the  general 
proposition,  overruled  the  objection,  on  the  ground  that 
Sampeyreac  was  admitted  to  be  a  fictitious  person,  and  that, 
therefore,  there  had  been  no  real  parties  before  the  court 
between  whom  the  decrees  could  be  conclusive. 

The  position  taken  by  counsel  in  this  case  may,  perhaps, 
be  extreme  and  untenable.  In  deciding  the  case  at  bar,  it 
is  not  necessary  to  assert  that,  where  a  fiaudulent  title  has 
been  confirmed,  the  United  States  is  entirely  without  rem- 
edy, nor  that  the  political  department  of  the  government 
may  not,  if  it  sees  fit,  invest  the  courts  with  authority  to  re- 
examine the  questions  which,  as  the  law  now  stands,  remain 
finally  decided  in  these  cases.  But,  until  Congress  has  so 
expressed  its  will  and  conferred  the  requisite  authority,  it 
may  confidently  be  affirmed  that  the  ordinary  tribunals  are 
without  jurisdiction. 

The  counsel  for  the  United  States  has  drawn  a  vivid  pic- 
ture of  the  avowed  forger  glorying  in  his  crime,  defying  the 
justice  he  has  duped,  and  demanding  that  the  officers  of  the 
government  shall,  by  issuing  to  him  his  patent,  assist  him 
in  consummating  his  fraud. 

In  discussing  a  dry  question  of  jurisdiction,  such  appeals 
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are,  perhaps,  not  quite  appropriate.  But,  if  the  practical 
bearings  of  the  questions  to  be  decided  are  fit  subjects  for 
consideration,  it  may  be  observed  that  the  question  is  not 
whether  an  admitted  forger  shall  be  allowed  to  enjoy  the 
fraits  of  his  crime  (for  the  demurrer  admits  the  truth  of  the 
allegations  of  the  bill  only  hypothetically,  and  for  the  pur- 
poses of  the  argument),  but  whether  every  title  in  this  State 
derived  from  the  former  governments  shall  be  subjected  to 
the  ordeal  of  a  new  litigation  whenever  the  attorney-general, 
or  those  who  may  obtain  his  ear  by,  it  may  be,  false  or  in- 
terested representations,  sees  fit  to  allege  in  an  unsworn 
bill  that  the  documentary  evidence  on  which  the  title  rests 
is  forged  or  antedated. 

If,  without  the  authority  of  Congress,  and  on  such  repre- 
sentations, a  cloud  can  be  cast  upon  titles  in  this  State,  the 
effect  would  be  little  short  of  a  public  calamity.  The  re- 
pose of  ancient  possessions  would  be  disturbed,  and  the 
security  of  titles,  long  since  and  after  protracted  litigation 
adjudged  to  be  valid,  would  be  menaced.  A  tremendous 
weapon  of  vexation,  oppression,  or  extortion  might  be 
placed  in  the  hands  of  unscrupulous  persons,  and  the  horde 
of  professional  witnesses  which  has  so  long  infested  the 
courts  in  this  class  of  cases  might  resume  their  trade,  and 
again  find  a  market  for  their  venal  testimony. 

Compared  with  evils  such  as  these,  the  public  benefits  to 
be  derived  from  the  exposure  of  the  few  frauds  which  may 
have  eluded  the  vigilance  of  the  court  or  officers  of  the  gov- 
ernment would  be  insignificant. 

It  has  not  been  thought  necessary  to  enter  into  a  detailed 
examination  of  the  cases  cited  from  the  English  and  Amer- 
ican reports  which  determine  when  and  under  what  circum- 
stances equity  will  relieve  against  a  judgment  obtained  by 
fraud.  The  question  before  the  court  turns  upon  consider- 
ations so  peculiar  to  itself  that  adjudged  cases  in  England 
bear  to  it  but  a  faint  and  remote  analogy.  None  of  them 
involve  the  question  which  is  deemed  the  principal  one  in 
this  case,  and  the  correctness  of  the  decisions  in  some  may 
be  open  to  doubt  or  discussion,  "  Nil  agtt  exemplum  litem 
quod  lite  resolvit.'^    Perhaps  the   nearest  analogy  is  that 
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afforded  in  the  case  of  a  forged  will  decided  to  be  genuine 
by  a  Probate  Court.  Even  in  such  a  case  the  Supreme 
Court,  following  the  English  authorities,  has  held  that  equity 
has  no  jurisdiction  to  avoid  the  will  or  set  aside  the  pro- 
bate. (Case  of  Broderick's  Will,  21  Wall.  503.) 

In  the  ordinary  course  of  proceedings  in  Probate  Courts, 
the  will  is  often  submitted  by  the  executor  in  the  absence 
of  the  parties  interested  to  contest  its  validity,  and  the  time 
allowed  the  latter  to  intei*veue  is  necessarily  short.  But  in 
cases  submitted  to  the  board,  in  the  compulsory  litigation 
which  the  act  of  1851  required,  the  opposing  party  is  in 
court  demanding  the  investigation  of  the  genuineness  of  the 
claim,  and  consenting  in  advance  to  be  bound  by  the  decis- 
ions of  tribunals  of  its  own  appointment. 

To  relieve  against  a  fraud  effected  by  the  forgery  of  a 
will,  as  of  any  other  instrument,  falls  within  the  ordinary 
scope  of  the  powers  of  a  court  of  equity.  Its  jurisdic- 
tion is  ousted  because  the  law  has  given  to  another  tribunal 
exclusive  jurisdiction  over  the  subject.  But  in  the  cases 
at  bar  the  jurisdiction  fails,  not  merely  because  Congress 
has  confided  to  other  tribunals  exclusive  jurisdiction  over 
the  subject,  but  also  because  this  court  would  have  no 
power,  even  if  such  exclusive  jurisdiction  had  not  been 
vested  elsewhere,  to  decide  what  are  the  rights  and  duties 
of  the  United  States  under  the  treaty,  and  to  what  cases  its 
stipulations  apply. 

The  cases  of  Johnson  v.  Toivsley  (13  Wall.  91),  and  Mies 
V.  Anderson  (5  How.  Miss.  R.  366),  are  much  relied  on  by 
the  counsel  for  the  United  States.  On  examination,  they 
will  be  found  to  have  no  application  to  the  case  at  bar. 

In  Johnson  v.  Toioshyj  and  the  succeeding  case  of  Sam- 
son V.  SniUey,  it  was  merely  held  that  when  a  party  is  de- 
prived of  his  right  of  pre-emption,  otherwise  perfect,  by  a 
mistake  of  law  or  fact  on  the  part  of  the  Land  Department, 
equity  will  relieve,  and,  if  a  patent  has  been  issued,  control 
it  in  the  hands  of  the  patentee  for  the  benefit  of  the  party 
rightfully  entitled. 

In  the  case  of  Niles  v.  Anderson,  it  was  held  that  where  a 
person  had  fraudulently  obtained  from  certain  United  States 
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officers  certificates  to  an  Indian  deed,  which  were  necessary 
to  give  it  yalidity,  equity  would  restrain  him  from  prosecut- 
ing an  ejectment  suit  founded  on  the  deed  against  a  party 
in  possession  holding  under  a  prior  equitable  deed  from  the 
same  Indian.  It  is  obvious  that  these  authorities  throw  no 
light  upon  the  question  of  the  conclusiveness  of  a  fiual  de- 
cree of  confirmation  under  the  act  of  1851,  or  on  that  of  the 
jurisdiction  of  this  court,  as  a  court  of  equity  to  set  aside 
those  decrees,  or  enjoin  against  their  use.  Where  in  the 
course  of  a  proceeding  before  a  court  having  jurisdiction  of 
the  subject-matter  of  the  controversy,  a  judgment  is  set  up 
as  an  estoppel,  and  conclusive  of  the  rights  of  the  parties, 
its  effect  may  be  avoided  by  proving  that  it  was  procured 
by  fraud  and  collusion.  Such  was  the  celebrated  case  of 
the  Duchess  of  Kingsimi,  in  which  it  was  decided  that  a  judg- 
ment obtained  by  fraud  would  not  stand  in  the  way  of 
prosecution  for  bigamy — that  the  suit  in  the  Ecclesiastical 
Court  was  a  contrivance  merely — a  link  in  the  chain  of  fraud 
and  in  truth  no  judgment — according  to  the  phrase  used  by 
Lord  Loughborough:  " Fubula  non  judicium  hoc  est.  In 
scena  non  in  foro  res  agitur. 

But  here  the  jurisdiction  of  the  House  of  Peers  to  try 
the  defendant  for  the  crime  of  which  she  was  accused,  was 
undoubted.  The  judgment  of  the  Ecclesiastical  Court 
was  relied  on  as  judicially  establishing  that  the  alleged 
first  marriage  had  not  been  contracted.  The  judgment 
was  disregarded  because  it  had  been  collusively  obtained 
in  a  sham  suit. 

But  in  suits  at  bar  there  is  no  subject-matter  of  which 
the  court  has  jurisdiction,  in  the  trial  of  wliich  the  validity 
of  the  decrees  now  assailed  is  questioned  collaterally  or 
incidentally.  The  very  object  and  prayer  of  the  bills  is  to 
obtain  a  decree  declaring  the  original  grants  fraudulent 
and  invalid,  the  lands  covered  by  them  to  be  public  lauds 
of  the  United  States,  and  that  the  decree  of  confirmation 
be  annulled  and  set  aside.  In  the  brief  filed  by  the 
counsel  for  the  United  States,  he  has  disclaimed  all  right 
to  demand  the  greater  part  of  the  relief  prayed  for  in  the 
bills.     But  he  insists  upon  the  right  to  a  decree  enjoining 
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those  defendants  from  availing  themselves  of  the  decree  of 
confirmation,  and  from  suing  out  a  patent.  He  admits 
that  as  to  innocent  parties  who  may  have  purchased  since 
the  final  decrees  of  confirmations,  the  decrees  will  stand, 
and  he  suggests  that  they  may  even  obtain  patents  for  their 
lands,  in  their  own  names  or  in  those  of  the  guilty  defend- 
ants. 

But  this  change  in  the  form  of  the  relief  demanded 
leaves  the  force  of  the  objections  to  it  unimpaired.  Before 
the  court  can  grant  it  must  first  pass  upon  the  genuineness 
and  validity  of  the  original  grants — a  subject  over  which, 
as  has  been  shown,  it  has  no  jurisdiction.  In  truth, 
stripped  of  all  disguises,  these  proceedings  are  in  effect 
appeals  to  this  court  from  the  decisions  of  the  special 
ti|^bunals,  or  they  are  bills  of  review  to  set  aside  the 
decrees  for  newly  discovered  evidence,  and  the  allegations 
of  fraud,  which  are  supposed  to  give  jurisdiction  to  the 
court,  only  reveal  more  clearly  the  true  nature  of  the 
suits. 

It  is  believed  that  the  foregoing  conclusively  shows  that 
this  court  has  no  jurisdiction  to  inquire  into  the  fraud 
principally  relied  on,  because : — 

1.  The  inquiry  would  involve  a  re-examination  of  the 
very  question,  exclusive  jurisdiction  to  decide  which,  has 
been  confided  to  other  and  special  tribunals; 

2.  Because  the  decisions  of  those  tribunals  are  declared 
by  law  to  be  conclusive  of  the  rights  of  the  parties; 

3.  Because  even  if  no  such  jurisdiction  had  been  con- 
fided to  special  tribunals,  this  court  would  be  without 
authority  under  its  general  equity  powers  to  determine 
what  cases  fall  within  the  protecting  clause  of  the  treaty, 
or  when  and  in  what  mode  the  political  department  of  the 
government  should  fulfill  its  treaty  stipulations. 

But  waiving  for  the  moment  all  considerations  arising 
out  of  the  special  circumstances  of  this  case,  let  us  briefly 
examine  the  more  general  positions  assumed  by  the  counsel 
of  the  United  States.  It  is  in  effect  contended  that  where 
a  party  has  been  forced  to  commence  a  suit  to  establish 
the  genuineness  of  a  documeiit,  and  the  suit  is  tried  on 
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that  issue,  bis  adversaiy  may  omifc  to  bring  forward  proofs 
of  its  fraudulent  character  wbicli  are  in  his  own  possession, 
and  which  by  reasonable  diligence  he  might  have  pro- 
daced;  and  afterwards,  when  judgment  has  gone  against 
him,  may  ask  a  court  of  equity  to  set  aside  that  judgment 
and  retry  the  same  issue,  not  on  the  ground  of  newly 
discovered  evidence  which  could  not  by  reasonable  dili- 
gence have  been  procured,  nor  on  the  ground  of  fraud 
practiced  in  the  coarse  of  the  proceedings,  but  on  the 
allegation  that  the  document  adjudged  to  be  genuine  was 
in  fact  fraudulent,  and  that  he  believed  in  and  was  misled 
by  the  assertion  of  its  genuineness  made  by  his  antagonist. 
And  further,  that  this  belief  in  the  assertions  of  his  ad- 
versary should  excuse  him  for  his  laches  in  not  producing 
proofs  of  the  fraud  in  his  own  possession  on  the  trial  of 
the  suit  which  he  has  himself  compelled  his  adversary  to 
bring  to  determine  that  very  issue. 

A  statement  of  this  position  is  its  own  refutation.  It  is 
believed  that  a  bill  to  set  aside  a  final  judgment,  and  to 
obtain  a  new  trial  on  such  grounds  and  with  such  an  excuse 
for  laches,  would  be  dismissed  by  a  court  of  equity  without 
hesitation.  On  the  point  whether  laches  with  which  a  pri- 
vate party  would  clearly  be  chargeable,  can  in  this  case  be 
imputed  to  the  United  States,  some  suggestions  will  here- 
after be  offered. 

Again:  the  allegation  in  the  bill  chiefly  relied  on  is,  that 
certain  title-papers  were  forged.  But  the  same  bill  avers 
that  they  have  been  adjudged  to  be  genuine  by  a  court  of 
competent  jurisdiction  in  a  proceeding  instituted  to  try 
that  veiy  question.  While  that  'judgment  stands,  they  are 
in  legal  contemplation  genuine.  The  proceeding  on  which 
they  were  so  adjudged  was  in  the  nature  of  a  proceeding  in 
rem  to  determine  the  status  of  the  property  as  public  or  pri- 
vate land;  and  the  decree,  until  set  aside,  ''renders  the 
fact  what  the  court  adjudicates  it  to  be."  (2  Smith's  Lead. 
Cas.  498.)  It  is  true  that  a  decree  may  be  avoided  by 
showing  that  it  was  obtained  by  fraud.  But  there  must  be 
fraud  in  its  concoction,  such  as  collusion  between  the  par- 
ties, or  other  circumstances  which  would  establish  that  what 
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seemed  a  decree  was,  in  fact,  no  decree — that  it  was  fabula 
non  judicium.  It  cannot  be  shown  by  re-examining  on 
its  merits  the  very  question  decided  by  the  decree.  To  meet 
this  exigency,  the  draughtsman  of  the  bill  has  introduced 
some  allegations,  apparently  intended  to  make  out  a  case 
of  fraud  used  in  obtaining  the  decree,  or  in  its  concoction, 
that  is,  of  collateral  fraudulent  acts  extrinsic  to  the  merits 
of  the  cause. 

It  is  alleged  that  the  defendants  fraudulently  suppressed 
and  concealed  from  the  board  the  grants  for  the  ranchos  of 
San  Antonio,  Pinole,  San  Pablo,  Moraga,  and  Valencia,  with 
intent  to  conceal  from  the  board  and  the  law  agent  of  the 
United  States  the  fact,  which  their  production  would  have 
disclosed,  that  two  of  them  were  not  granted  until  subse- 
quently to  the  pretended  sobrante  grant.  On  this  allega- 
tion it  is  to  be  observed : 

1.  That  the  fact  alleged  to  have  been  concealed  would 
have  been  wholly  inconclusive  if  not  immaterial.  It  is  well 
known  that  in  many  cases  ranchos  were  established  and 
occupied  under  permissions  to  occupy  or  other  provisional 
titles,  and  the  rights  of  their  owners  recognized  by  the  gov- 
ernment in  subsequent  grants  of  adjoining  lands,  long  in 
advance  of  the  issuance  of  the  final  title.  In  some  cases, 
the  final  title  was  never  asked  for  nor  obtained.  A  notable 
instance  of  this  is  found  in  the  case  of  Alvisu,  whose  claim 
was  confirmed  by  the  Supreme  Court,  on  the  strength  of  a 
permission  to  occupy,  and  a  very  ancient  possession.  (23 
How.  318) ; 

2.  The  documents  alleged  to  have  been  suppressed  were 
then  and  have  ever  since  remained  in  the  archives.  They 
were,  therefore,  in  the  exclusive  possession  of  the  United 
States; 

The  allegation  is  thus,  in  effect,  that  the  defendants  con- 
cealed documents  among  the  public  records  of  the  country, 
and  suppressed  them  while  in  the  exclusive  possession  of 
their  adversary; 

3.  The  very  nature  of  the  defendants'  claim  being  for  a 
sobrante  resulting  from  the  grants  of  certain  specified 
ranchos,  by  inevitable  reference  directed  the  attention  of 
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the  board  and  of  the  law  agent  to  those  grants,  and  ren- 
dered necessary  an  inqniry  into  the  fact  of  their  existence 
and  their  extent  before  the  merits  of  their  own  claim  could 
be  determined; 

4.  The  records  of  the  board  and  of  the  District  Court 
show  that  in  fact  every  one  of  these  grants  had  been  pre- 
sented to  the  board  for  confirmation  more  than  two  years 
before  the  date  of  the  decree  in  this  case,  and  that  all  had 
been  confirmed  some  months  previously  to  that  date,  except 
one,  which  was  subsequently  confirmed  on  appeal  by  the 
Supreme  Court. 

But,  even  if  the  alleged  fraud  were  undeniably  such  as 
would  ordinarily  vitiate  a  judgment  for  fraud  in  obtaining 
it,  as  in  cases  where  the  judge  is  interested  or  there  has 
been  collusion  between  the  parties  in  a  pretended,  and  not 
a  real  suit,  fraudulent  suggestions  that  the  parties  to  the  suit 
were  before  the  court  contrary  to  the  fact,  and  the  like,  the 
complainant  could  not  in  this  proceeding  obtain  the  relief 
prayed  for.  . 

It  is  not  enough  that  fraud  in  obtaining  the  decree  be 
proved.  The  propriety  of  the  decree  must  still  be  investi- 
gated (Story's  Eq.  PL  Sec.  426) ;  in  other  words,  the  valid- 
ity of  the  claim.  The  fact  that  a  fraud  in  procuring  the  de- 
cree has  been  committed  does  not  convert  the  land  into 
public  land  of  the  United  States,  nor  does  the  law  punish 
such  practices  on  the  part  of  the  claimant  by  a  forfeiture  of 
bis  estate.  If  the  land  was  in  fact  private  land  at  the  acqui- 
sition of  the  country,  the  United  States  has  not  been  injured 
by  the  fraud,  however  gross.  Before,  therefore,  the  court 
can  declare  the  land  to  be  public  land,  the  validity  of  the 
claim  must  be  investigated.  And  that  question  Congress 
has  conferred  upon  this  court  no  power  to  determine. 

If  it  be  said  that  this  court  may  set  aside  the  decree,  and 
restore  the  parties  to  their  former  situation,  as  is  the  prac- 
tice of  courts  of  equity  (Story's  Eq.  PI.  ubiaup,),  the  an- 
swer is  that  that  is  impossible.  For  the  board  which  made 
the  decree  has  ceased  to  exist,  and  the  act  of  Congress  con- 
fers no  power  on  the  District  or  Supreme  Courts  to  en- 
tertain bills  of  review  to  set  aside  their  decrees  in  this 
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class  of  cases;  and,  even  if  this  fact  were  otherwise,  it 
would  be  conclusive  to  show  that  the  relief  now  prayed  for 
must  be  sought  in  those  courts,  and  not  in  this. 

It  is  contended  on  behalf  of  the  United  States  that  the 
statute  of  limitations  does  not  run  against  the  government, 
and  that  laches  cannot  be  imputed  to  it.  The  bill,  how- 
ever, alleges  various  facts  in  apparent  excuse  or  explana- 
tion of  any  laches  of  which  the  government  may  have  been 
guilty. 

Whether  these  matters,  if  true,  would  constitute  a  valid 
excuse,  and  whether  their  truth  is  consistent  with  notorious 
facts  disclosed  by  the  records  of  the  board,  and  of  the  Dis- 
trict and  Supreme  Courts,  and  by  the  judicial  history  of  the 
country,  it  is  not  necessary  to  inquire. 

Nor  is  it  necessary  to  determine  whether  the  general  prin- 
ciple that  laches  cannot  be  imputed  to  the  government  ap- 
plies to  cases  of  this  nature.  It  may,  however,  be  suggested 
as  worthy  of  consideration,  whether,  if  the  act  of  1851  be 
construed  as  tacitly  reserving  to  the  United  States  the  right 
to  re-examine  and  reverse  in  other  tribunals  the  decrees 
which  that  act  declared  should  be  conclusive,  the  second 
proceeding  should  not  be  regarded  as  a  part  of,  or  a  sequel 
to,  the  first,  and  that  in  it,  as  in  the  first,  the  United  States 
has  consented  to  be  bound  by  all  the  rules  which  control 
the  rights  of  equal  litigants  before  a  court  of  justice.  It 
may  also  be  suggested  whether  it  is  not  a  fundamental  and 
inherent  principle  of  the  court  of  equity,  at  whose  hands 
relief  is  now  sought,  to  refuse  to  interpose  in  behalf  of  stale 
demands,  not  because  they  are  barred  by  the  statute  of 
limitations,  nor  because  laches  can  be  imputed  to  the  com- 
plainant, but  because  from  the  lapse  of  time  and  the  nature 
of  the  case  it  is  probable  that  justice  cannot  be  done.  If 
this  be  the  true  ground  of  the  refusal  of  equity  to  interfere  in 
such  cases,  no  distinction  can  be  drawn  between  suits  by 
the  government  and  those  brought  by  private  persons.  The 
ascertainment  of  the  truth  may  be  as  impracticable  in  the 
one  case  as  in  the  other.  If  this  principle  be  applicable  to 
any  case  where  the  government  is  a  party,  it  would  seem  to 
be  so  to  the  case  at  bar — so  far  at  least  as  the  allegations 
of  the  bill  are  to  be  proved  by  oral  testimony. . 
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The  grant,  if  genuine,  was  made  in  1S41,  more  than 
thirtj-five  years  ago,  when  the  country  was  sparsely  in- 
habited, and  knowledge  of  the  transactions  was  necessarily 
confined  to  a  small  number  of  persons.  To  establish  the 
genuineness  of  the  grants,  the  claimants  would  have  to  de- 
pend upon  the  survival  of  these  witnesses  after  so  long  a 
period,  the  accuracy  of  their  memories,  and  their  willing- 
ness under  great  temptation  to  speak  the  truth.  They 
would  labor  under  disadvantages  nearly  as  great  when  called 
on  to  meet  testimony  in  support  of  the  allegation  that  the 
grant  was  fabricated  in  1851. 

But  it  is  unnecessary  further  to  consider  this  point,  for  I 
am  of  opinion  that  the  objections  to  the  jurisdiction  would 
be  insuperable,  even  if  these  bills  had  been  filed  on  the  very 
day  on  which  the  decrees  of  confirmation  became  final. 

It  is  objected  that  the  attorney-general  has  no  authority, 
by  virtue  of  his  office,  to  commence  this  suit  in  the  name  of 
the  United  States.  The  court  is  not  unmindful  that  the  de- 
cision of  the  question  whether  the  highest  law  officer  of  the 
government  has  exceeded  the  limits  of  his  official  authority 
involves  grave  and  delicate  considerations.  In  the  view 
taken  of  the  other  questions  discussed  in  this  opinion,  it  is 
unnecessary  to  decide  it. 

But  it  may  be  remarked  that  the  institution  of  these  suits 
seems  to  commit  the  United  States  to  a  course  of  proceed- 
ing, and  to  the  assertion  of  supposed  rights  in  a  case  where 
it  must  be  admitted  that  the  political  power  has  the  exclu- 
sive right  to  determine  what  shall  be  the  attitude  of  the 
government  with  regard  to  the  claims,  and  whether  this  is 
an  appropriate  and  expedient  mode  of  asserting  its  rights 
and  performing  its  obligations  under  the  treaty.  If  all  the 
titles  of  this  State  derived  from  the  former  governments 
were  subjected  to  an  indiscriminate  attack,  like  that  in  the 
case  at  bar,  diplomatic  remonstrance  or  political  complica- 
tions might  result,  and  the  government  might  be  compelled 
reluctantly  to  adopt  or  formally  to  disavow  proceedings,  on 
the  propriety  of  taking  which  the  political  branch  of  it  had 
never  been  consulted. 
The  relation  of  the  attorney-general  to  the  United  States 
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is  not  wholly  dissimilar  to  the  ordinary  relation  of  attorney 
to  client.  That  client  is  in  these  cases  tlie  legislative  braucli 
of  the  government,  whose  exclusive  province  it  is  to  deter- 
mine when  and  how  the  political  obligations  assumed  by  the 
nation  shall  be  fulfilled.  Until  authority  is  given  by  that 
branch  of  the  government,  it  may  be  doubted  whether  the 
general  authority  of  the  attorney-general  to  represent  the 
United  States  in  ordinary  litigations  is  sufficient  to  enable 
him  to  institute  suits  like  those  at  bar. 

It  will  not  be  disputed  that  Congress  had  the  exclusive 
right  to  adopt  any  means  it  thought  fit  to  ascertain  and  dis- 
charge its  treaty  obligations,  whether  by  committees  of  Con- 
gress, special  commissions,  or  by  invoking  the  aid  of  the 
regular  National  tribunals.  If,  before  Congress  had  taken 
any  action  on  the  subject,  the  attoniey-general  being  of 
opinion  that  certain  alleged  titles  were  fraudulent,  or  so  in- 
choate and  incomplete  that  the  claimants  had  no  right  of 
property  which  the  treaty  protected,  had  instituted  eject- 
ment suits  in  the  name  of  the  United  States  against  the  par- 
ties in  possession,  might  it  not  be  urged  that  he  had  no 
more  authority  to  commence  the  suits  than  the  court  would 
have  jurisdiction  to  try  them  ?  And  may  not  the  same  ob- 
jection be  urged  when,  after  exhausting  the  ample  powers 
with  which  he  is  invested  by  the  act  of  1851,  he  commences, 
without  the  direction  of  Congress,  an  analogous  proceeding 
to  attain  the  same  object  ? 

The  force  of  these  objections  is  not  diminished  by  the 
consideration  that,  from  the  necessities  of  his  position,  the 
attorney*general  is  unable  personally  to  examine  into  the 
merits  of  every  suit  that  may  be  brought,  and  that  he  is 
forced  to  delegate  the  authority  to  use  the  name  of  the 
United  States,  in  form,  to  the  district  attorney,  but  in  fact 
to  special  counsel,  who,  in  the  cases  at  bar,  has  given  bonds 
to  pay  the  expenses  of  the  litigation,  and  who  may  smite  or 
spare  or  threaten  any  title  in  this  State,  at  his  discretion ; 
or,  assuming  him  to  be  actuated  by  the  highest  motives, 
according  to  the  conclusion  he  may  on  investigation  reach, 
as  to  the  propriety  of  the  final  decree  of  the  board,  the 
District  or  the  Supreme  Courts,  adjudging  the  title  to  be 
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genuine.  If  this  power  should  by  chance  fall  into  un- 
worthy hands,  it  might  afford  the  opportunity  for  enormous 
abuses. 

It  is  objected  that  the  bill  is  unsworn.  If,  however,  the 
suit  is  properly  brought  in  the  name  and  by  the  authority 
of  the  United  States,  verification  of  the  bill  is  unnecessary. 
But  it  may  be  observed  that  if  the  attorney-general  has 
thought  it  his  duty  to  authorize  these  proceedings^ it  would  / 
have  been  far  more  satisfactory  to  the  court  if  the  allega-  ^ 
tions  of  these  unsworn  bills  had  been  authenticated  by  his 
own  signature,  affixed  to  them  under  the  sanction  of  his 
personal  and  official  character,  and  not  merely  by  those  of 
the  district  attorney,  whom  he  has  ordered  to  bring  the 
suit,  and  of  the  special  counsel,  to  whom  he  has  delegated 
his  authoritv.  An  assurance  would  thus  have  been  afforded 
of  the  attorney-general's  belief  in  the  allegations  in  the  bills, 
and  in  the  existence  of  rights  on  the  part  of  the  United 
States  which  the  bills  seek  to  enforce;  that  the  suits  are 
really,  and  not  merely  nominally,  brought  by  the  United 
States  to  protect  its  rights,  and  not  merely  to  promote  the 
interests  of  private  individuals  or  corporations;  an  assur- 
ance somewhat  weakened  by  the  circumstance  that  the  attor- 
ney-general seems  to  have  considered  the  rights  of  the 
United  States  so  doubtful,  or  its  interest  so  unimportant, 
that  he  has  directed  the  district  attorney  to  commence  these 
suits  "on  the  giving,  by  the  said  John  B.  Howard,  secu- 
rity for,  or  depositing  a  sufficient  sum  to  defray,  all  ex- 
])enses  which  may  be  incurred  in  said  legal  proceedings." 
Bonds  have  accordingly  been  given  by  John  B.  Howard, 
special  counsel  for  the  United  States,  which  contain  the  re- 
cital just  quoted. 

The  lauds  covered  by  the  grants  in  these  cases  are  many 
thousand  acres  in  extent.  The  bills  pray  that  they  may  be 
adjudged  to  be  public  lands  of  the  United  States.  It  is 
not  to  be  supposed  that,  if  the  attorney-general  were  per- 
suaded that  so  large  and  valuable  a  property  belonged  to  the 
United  States,  he  would  have  made  the  assertion  of  its 
rights  to  depend  upon  the  willingness  or  ability  of  private 
individuals  to  defray  the  expense  of  the  litigation.     The 
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bill  filed  in  the  case  of  Ilie  United  Stales  v.  Ihrockrruyi'ton 
contains  the  following  extraordinary  "notice": 

"  And  the  said  district  attorney,  in  behalf  of  the  United 
States,  hereby  gives  notice  that,  in  the  event  of  a  decree  of 
this  court  that  the  said  grant  was  false  and  invalid,  and  that 
the  said  confirmation  thereof  was  obtained  by  fraud,  and 
that  the  said  grant  and  confirmation  be  annulled  and  set 
aside,  *  *  *  and  the  said  lands  are  public  lands  of  the 
United  States,  that  the  'United  States  will  in  such  case 
waive  all  her  right  and  claim  to  that  portion  of  said  hinds 
on  which  the  town  of  New  Saucelito  is  located,  and  also 
that  portion  of  said  lands  on  which  the  town  of  Old  Sauce- 
lito is  represented,  as  represented  on  said  Exhibit  A.' " 

''The  area  and  quantity"  of  these  lands  is  stated  not  to 
exceed  six  hundred  and  forty  acres.  To  whom  this  relin- 
quishment of  tlie  title  of  the  United  States  to  a  large  and 
valuable  tract  of  land  is  to  be  made,  on  what  grounds,  and 
by  what  authority,  the  bill  does  not  state.  It  will  surely 
not  be  claimed  that  the  attorney-general,  or  his  representa- 
tive, has  not  only  the  right,  by  instituting  these  proceed- 
ings, to  cloud  every  title  in  this  State  with  the  menace  of  a 
litigation,  but  also  that  he  can  waive,  at  his  discretion,  the 
rights  of  the  United  States  to  lands  adjudged  to  be  public 
lands.  The  power  to  donate  the  property  of  the  nation  is 
elsewhere  vested. 

The  conclusions  embodied  in  the  foregoing  may  be  sum- 
marized as  follows : 

The  demurrer  must  be  sustained  because : 

1.  This  court  has  no  jurisdiction  to  determine  the  genu- 
ineness and  validity  of  a  Mexican  land  claim,  that  jurisdic- 
tion having  been  exclusively  vested  in  other  and  special  tri- 
bunals; 

2.  The  final  decrees  of  those  tribunals  are  declared  by 
law  to  be  conclusive,  not  merely  as  concluding  the  litiga- 
tion, but  conclusive  of  the  rights  of  the  parties; 

3.  Even  if  no  such  exclusive  authority  had  been  con- 
ferred on  the  special  tribunals,  this  court  would  have  no 
jurisdiction  to  determine  how  the  political  department  of 
the  government  shall  fulfill   its  treaty  stipulations,  or  to 
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what  cases  those  stipulations  apply;  and  especially  in  cases 
where  the  grants  are  inchoate; 

4.  A.  court  of  equity  cannot  interfere  to  set  aside  a  judg- 
ment for  fraud  in  procuring  it,  when  the  fraud  alleged  is 
the  presentation  to  the  court  in  which  judgment  was  ob- 
tained of  false  documents,  and  the  sole  or  principal  issue 
tried  by  that  court  was  upon  the  genuiuess  of  the  docu- 
ments so  presented; 

5.  The  allegations  of  fraudulent  concealment  and  sup- 
pression, which  might,  if  the  allegations  were  true,  be 
deemed  to  constitute  ''fraud  in  procuring  the  decree,"  are 
shown  by  the  bill  itself,  and  the  nature  of  the  documents 
alleged  to  have  been  concealed,  to  be  destitute  of  founda- 
tion in  fact; 

6.  That  even  if  the  bill  showed  that  the  decree  had  been 
procured  by  fraud  of  the  grossest  character,  this  court 
would  still  be  without  jurisdiction;  for  it  has  no  authority 
to  pass  upon  the  propriety  of  the  decree,  t.  e.,  to  decide 
upon  the  validity  of  the  claim,  nor  to  remand  the  parties  to 
any  other  forum  where  that  question  may  be  determined. 

Savitter,  Circuit  Judge,  concurring:  While  the  courts  of 
California,  State  and  National,  are  not  unaccustomed  to 
deal  with  cases  of  great  magnitude,  I  deem  it  not  too  much 
to  say,  that  no  question  has  ever  been  presented  in  this 
State,  so  far-reaching  in  its  consequences,  as  that  involved 
in  these  cases,  if  the  bills  filed  can  be  maintained.  It  is  a 
startling  proposition  to  those  who  hold  patents  to  lands 
issued  upon  confirmed  Spanish  or  Mexican  grants,  that  after 
twenty-five  years  of  compulsory  litigation,  intended,  in  the 
language  of  the  various  acts  of  Congress,  to  ''settle  titles 
to  land  in  the  State  of  California,"  the  holders  of  all  such 
patents  are  liable  to  be  called  upon  to  relitigate  their  claims 
with  the  government  in  the  ordinary  courts  of  justice;  and 
that  the  patent,  instead  of  being  conclusive  evidence  of  a 
"settlement"  of  the  title — the  end  of  litigation — is  but  the 
foundation  for  the  beginning  of  a  new  contest  to  unsettle  it, 
in  the  tribunals  of  the  country,  which  before  had  no  jurisdic- 
tion whatever  over  the  subject-matter.    The  very  institution 
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of  these  suits,  in  the  name  and  by  the  authority  of  the  gov- 
ernment, was  well  calculated  to  produce,  and,  undoubtedly, 
did  produce,  a  general  distrust  of  such  titles,  and  a  wide- 
spread, if  not  a  well-founded,  alarm.  If  this  court  has 
jurisdiction  of  the  subject-matter  as  now  presented,  and  the 
bills  filed  present  proper  cases  for  its  exercise,  we  are  un- 
doubtedly bound  to  entertain  them,  and  adjudicate  the  mat- 
ters at  issue  according  to  their  real  merits,  as  they  may 
finally  be  made  to  appear.  But  I  am  fully  persuaded  that 
these  cases  are  not  of  a  kind  to  justify  the  assumption  of  a 
doubtful  power,  or  the  sustaining  of  bills  which  present  but 
doubtful,  as  well  as  stale,  equities. 

Profoundly  appreciating  the  importance  of  the  principles 
involved  in  this  discussion,  and  the  grave  responsibility 
resting  upon  the  court  in  their  adjudication,  I  have  carefully 
considered  the  elaborate  arguments  of  counsel,  both  oral 
and  printed,  and  examined  the  numerous  authorities  cited, 
not  merely  with  an  earnest  hope  of  reaching  a  correct  solu- 
tion of  the  questions  presented,  but  with  a  desire,  and  a 
purpose,  to  present  my  own  views  in  a  separate  opinion.  I 
regret  to  say,  however,  that,  since  the  argument,  I  have 
been  constantly  pressed  by  other  official  duties,  ^\hich,  to- 
gether with  the  time  necessarily  consumed  in  a  thorough 
examination  of  the  questions  argued,  have  thus  far  prevented 
the  accomplishment  of  that  purpose.  But  upon  a  full  con- 
sideration of  the  opinions  of  the  presiding  justice  and  the 
district  judge,  I  find  that  they  have  so  thoroughly,  and  so 
satisfactorily,  discussed  the  questions  submitted,  that  I  can- 
not hope  to  add  anything  to  the  force  of  their  reasoning. 
I,  therefore,  with  less  regret,  without  further  delaying  the 
decision,  content  myself  with  expressing  my  entire  con- 
currence in  the  conclusions  reached,  in  the  grounds  upon 
which  the  decision  is  rested,  and  in  the  line  of  argument 
by  which  they  are  so  conclusively  maintained. 

It  is  apparent  to  my  mind,  that  it  is  impossible  to  main- 
tain these  bills  without  going  behind  the  patents  and  de- 
crees of  confirmation,  and  re-examining  the  question  as  to 
the  genuineness  of  the  grants — the  very  question,  the  deter- 
mination of  which  was  exclusively  committed  to  another 
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tribanal;  and  which  that  tribunal,  in  a  proceeding  wherein 
the  genuineness  of  the  grants  was  the  controlling  question 
directly  in  issue,  examined  and  adjudicated.  To  maintain 
that  this  court  can  re-examine  that  precise  question,  is  to 
maintain  the  proposition,  that  a  court  may  have  exclusive 
jurisdiction  of  a  matter  over  which  another  tribunal  has 
concurrent  jurisdiction — a  proposition  as  impossible  in  law, 
as  that  in  physics  two  bodies  can  occupy  the  same  space 
at  the  same  time. 

But,  conceding  the  jurisdiction,  the  matter  is  res  adjudi'- 
cata  under  the  ordinary  rules  of  law.  The  difficulty  cannot 
be  avoided  by  saying  that  the  subject-matter  now  involved 
is  fraud,  and  fraiid  vitiates  all  proceedings;  for  the  fraud 
relied  on,  when  we  come  to  the  substance  of  the  cases  pre- 
sented, consists  in  presenting  and  maintaining  fraudulent 
grants,  without  disclosing  the  falsity  of  the  claim  to  the 
adverse  party;  but  that  is  the  very  fact  before  in  issue, 
litigated  and  determined,  and  not  a  fraud  practiced  upon 
the  court  in  the  course  of  the  litigation,  by  which  a  real 
litigation  was  prevented,  as  distinguished  from  the  fraud 
which  was  itself  the  subject  matter  of  the  litigation.  If 
these  bills  can  be  maintained,  it  would  be  impossible  to 
present  a  case  wherein  a  question  of  fraud  constitutes  the 
real  question  in  issue  litigated  between  real  parties  before 
the  court,  and  determined,  to  which  the  wholesome  doc- 
trine of  res  adjudicata  would  apply.  Under  such  a  rule, 
every  case  in  which  a  false  claim  has  been  presented,  and 
the  question  of  genuineness  litigated  and  adjudged,  would 
be  open  to  re-examination  on  the  pretense  of  fraud,  and 
there  would  be  no  end  to  litigation.  If  the  principle 
maintained  by  the  claimants  can  be  extended  to  these 
cases,  the  doctrine  of  res  adjxxdicata  might  as  well  be 
abolished. 
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W.  T.  Wythe  v.  The  City  of  Salem. 

CiBCUiT  CotJKT,  District  op  Obeqon. 
Septembeb  18,  1876. 

1.  EsTOPPEii.  PLEA  OF  Stricskn  OUT.— A  plea  of  estoppel  by  condnct,  not 

showing  that  the  defendant  was  igsorant  of  the  truth  of  the  matter  or 
conld  not  have  conveniently  ascertained  the  same;  nor  that  the  defend- 
ant had  acted  npon  the  matter  claimed  as  an  estoppel,  stricken  out  on 
motion  of  plaintiff. 

2.  Plka  of  Fobmbb  Juix^memt. — In  a  plea  of  a  former  judgment  in  an 

action  at  law,  it  is  a  sufficient  description  of  the  cause  of  action  in  the 
first  action  to  allege  that  it  was  identical  with  that  stated  in  the  com- 
plaint in  the  action  pending. 

Before  Deady,  District  Judge. 

Addison  C,  Oibhs  and  Ellis  Hughes^  for  the  plaintiff. 
N.  B.  KnigJUy  for  the  defendant. 

Deady,  J.  This  is  an  action  to  recover  possession  of  a 
block  of  land  in  the  town  of  Salem,  known  as  Marion 
square. 

The  defendant,  by  its  amended  ^answer,  filed  January  21, 
1876,  admits  that  the  plaintiff  is  the  owner  of  the  fee  in 
the  premises,  but  denies  that  he  is  entitled  to  the  posses- 
sion of  them.  Besides  the  denials,  the  answer  contains 
three  separate  defenses,  namely:  1.  A  former  adjudication; 
2.  A  dedication  of  the  premises  by  Chloe  A.  Willson,  the 
grantor  of  the  plaintiff,  to  the  use  of  the  inhabitants  of 
said  town,  forever;  and,  3.  An  estoppel. 

The  plaintiff  demurs  to  the  first  and  second  plea,  and 
moves  to  strike  out  the  third  one.  The  motion  to  strike 
out  is  allowed.  The  plea  of  estoppel  is  founded  upon  the 
alleged  public  declarations  of  Chloe  A.  Willson,  in  1857,  to 
the  effect  that  she  had  set  apart  said  square  for  the  use  of 
the  defendant  forever,  and  alleges  that  the  defendant,  rely- 
ing upon  said  declarations,  improved  said  square  in  1867  at  a 
cost  of  $500.  But  it  does  not  appear  but  that  the  defend- 
ant knew,  as  well  as  said  Chloe,  whether  such  dedication 
had  been  made  or  not,  or  that  it  could  not  conveniently 
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have  ascertained  bow  the  fact  was,  if  it  had  desired  to. 
The  plea  also  states  that  the  defendant  was  in  possession 
of  the  premises  at  the  date  of  sach  declarations,  and  has 
been  ever  since;  so  that,  npon  its  own  showing,  it  has  not 
changed  its  position  in  regard  to  the  property  since  the 
making  of  the  same,  or  incurred  any  liability  or  expense 
on  the  faith  of  them,  save  the  expenditure  of  this  $500 
for  improvements,  which  is  probably  much  less  than 
the  value  of  the  use  and  occupation  of  the  premises  for 
over  twenty  years.  Under  the  plea  of  dedication,  any  ad- 
missions of  a  prior  dedication  by  Ghloe  A.  Willson  can  be 
considered  and  have  such  weight  as  under  the  circum- 
stances they  are  entitled  to. 

The  second  plea  is  sufficient,  except  that  it  contains  no 
allegation  that  Ohloe  A.  Willson  had  any  interest  in  the 
premises  to  dedicate.  This  was  stated  on  the  argument  to 
have  been  an  oversight  on  the  part  of  the  pleader,  and  may 
be  amended. 

The  first  plea  alleges  that  on  June  25,  1868,  in  nn  action 
brought  by  Ghloe  A.  Willson  against  this  defendant,  in  the 
Circuit  Court  for  the  county  of  Marion,  "for  the  same 
identical  cause  of  action  as  that  set  forth  in  the  complaint 
herein,  the  defendant  had  judgment  against  said  Chloe  A., 
for  the  perpetual  possession  of  said  square  for  the  use  of 
the  inhabitants  of  said  defendant,  as  a  public  square,"  which 
judgment  is  still  in  full  force;  and  tliat  plaintiff  claims 
under  said  Ohloe  A.  since  the  date  of  said  judgment. 

On  the  argument  of  the  demurrer,  counsel  for  the  plaint- 
iff insisted  that  a  plea  of  former  adjudication  must  state 
particularly  what  the  cause  of  action  was  in  the  prior  suit, 
so  that  the  court  can  see  that  it  is  identical  with  that  of  the 
present  one;  and  that  therefore  it  is  not  sufficient  to  aver, 
as  is  done  in  this  case,  that  the  cause  of  action  is  the  same 
or  identical,  but  that  the  facts  must  be  stated  in  detail.  In 
support  of  this  position  counsel  cited  Heatherly  v.  Uadley 
(2  Or.  273),  in  which  it  is  said  that  ''  In  pleading  a  former 
suit  or  action  in  bar,  it  is  necessary  to  state  facts  showing 
what  was  the  matter  determined  in  the  former  suit,"  and 
the  mere  conclusion  that  they  are  the  same  is  insufficient. 


90  Wythe  v.  City  op  Salem.  [Cir.  Ct. 


Opinion  of  the  Court — Deady,  J.  [September, 

In  support  of  tbis  opinion  the  conrt  cites  Fowlei*  v.  Haighi 
(10  John.  Ill),  and  Logan  v.  Ihlmage  (14  John.  511).  The 
first  case  was  an  action  before  a  justice,  and  upon  certiorari 
it  was  held  that  the  defendant,  haying  omitted  to  plead  or 
give  notice  of  a  former  trial  and  judgment  concerning  the 
same  matter,  was  therefore  precluded  from  giving  evidence 
of  it  at  the  trial  of  the  action.  But  this  ruling  only  goes 
to  the  point  that  a  former  adjudication  must  be  pleaded,  and 
is  silent  upon  the  question  of  what  is  a  sufficient  plea  of 
such  adjudication. 

The  second  case  was  a  suit  in  equity  wherein  the  chan- 
cellor had  peimitted  a  former  decree  between  the  same 
parties  to  be  read  at  the  hearing,  without  the  same  having 
been  pleaded  or  relied  on  in  the  answer  as  a  bar.  (2  Johns. 
Gh.  56),  and  this,  Spencer,  J.,  delivering  the  prevailing 
opinion  in  the  court  of  errors,  held  to  be  erroneous,  say- 
ing: ''It  is  a  well  established  rule  in  equity  that  a  plea  in 
bar  of  a  former  decree  must  state  so  much  of  the  former 
bill  and  answer  as  to  show  that  the  same  point  was  then  in 
issue."  The  case  itself  is  authority  for  the  rule,  which  is 
undoubted,  that  a  former  decree,  to  be  available  in  bar  of  a 
subsequent  suit,  must  be  pleaded  or  relied  on  in  the  answer, 
but  how  or  with  what  particularity  it  must  be  pleaded  or 
stated  in  the  answer  it  does  not  decide.  In  Story's  Eq.  P. 
sec.  791,  it  is  said  that,  ''  Upon  a  plea  of  a  former  decree, 
so  much  of  the  former  bill  and  answer  must  be  set  forth  as 
is  necessary  to  show  that  the  same  point  was  in  issue." 
But  this  is  so  on  account  of  the  numerous  matters,  involv- 
ing many  points  and  questions,  often  contained  in  a  suit  in 
equity  and  determined  by  its  decree.  In  such  a  case  it  may 
be  insufficient,  as  was  held  in  Ueatherly  v.  Had/ley,  supra,  to 
simply  aver  ''that  all  the  matters  and  things  alleged  in 
this  suit "  have  been  adjudicated  in  a  former  suit  between 
the  same  parties. 

But  in  an  action  at  law,  a  specified  definite  object  is 
sought  to  be  obtained  on  account  of  some  particular  wrong 
or  neglect  of  duty,  or  failure  to  comply  with  an  obligation 
on  the  part  of  the  defendant,  and  the  scope  and  operation 
of  the  judgment  which  is  given  therein  is  limited  accord- 
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ingly.  Therefore,  in  pleading  a  former  adjudication  at  law, 
it  is  convenient  and  sufficient  to  say  that  the  cause  of  ac- 
tion was  the  same  or  identical  with  that  set  forth  in  the 
complaint  in  the  new  actiou,  or  with  some  branch  or  feature 
of  the  case  made  in  the  bill  if  it  be  a  suit  in  equity  and  the 
plea  is  only  to  a  part  of  the  bill,  as  often  happens.  In 
Story's  Eq.  P.  sec.  780  a,  it  is  stated  that  a  plea  of  prior 
judgment  in  the  Lord  Mayor's  Court  on  the  same  subject- 
matter  on  which  the  bill  sought  relief  was  held  good.  The 
plea  itself  is  given  in  the  note  three  to  the  same  section, 
and  while  it  contains  some  folios  of  introductory  matter, 
the  essential  allegation  as  to  the  identity  of  the  matter  ad- 
judged and  that  set  up  in  the  bill  is  contained  in  the  state- 
ment that  the  demands  of  the  defendant,  which  are  contro- 
verted by  the  complainant's  now  bill,  and  the  demands  of 
the  defendant,  which  were  established  by  said  adjudication, 
"  are  the  same  and  not  otherwise  or  diflferent."  In  3  Chit- 
ty's  P.  928,  a  precedent  is  given  of  a  plea  of  a  former 
judgment,  in  which  it  is  simply  stated  that  the  plaintiff 
impleaded  the  defendant  in  a  certain  term,  before  a  certain 
court,  in  a  certain  plea  of  trespass  on  the  case  on  promises 
"for  the  not  performing  the  very  same  identical  promises 
and  undertakings  in  the  said  declaration  mentioned,"  upon 
which  the  plaintiff  had  judgment.  The  plea  in  this  case  is 
substantially  in  the  same  form.  It  avers  that  the  action 
brought  by  Chloe  A.  against  the  defendant  was  "for  the 
same  identical  cause  of  action  as  that  set  forth  in  the  com- 
plaint herein,"  and  that  judgment  was  given  npon  the  merits 
in  favor  of  the  defendant's  right  of  possession,  as  above 
stated. 

In  2  Estes,  P.  702,  715,  a  precedent  is  given  of  a  plea  of 
"another  action  pending,"  and  also  a  "former  judgment," 
in  both  of  which  the  allegation  as  to  the  identity  of  the 
cause  of  action  is  a  simple  averment  that  the  pending  or 
former  action  is  or  was  "for  the  same  cause  of  action  as 
that  set  forth  in  the  complaint  herein." 

The  plea  is  sufficient,  and  the  demurrer  thereto  is  dis- 
allowed. 
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In  re  F.  p.  F,  Temple. 

District  Coubt,  Distbict  of  Caufobnu. 
Septembeb  25, 1876. 

1.  Adjctdication  on  PsnnoN   of  oni  Partner  without  Notick  to  Go- 

PARTNKB. — Where  one  partner,  on  his  voluntary  petition,  obtained  from 
the  register  an  adjudication  against  the  firm,  without  giving  the  notice 
required  by  rule  18:  Held,  that  the  adjudication  is  void. 

2.  Adjudication  of  Dkckaskd  Partner. — Where  the  same  person,  on  the 

same  petition,  obtained  an  adjudication  against  a  firm  of  which  he  had 
been  a  member,  but  which  had  been  dissolved  by  the  death  of  his  co- 
partner: Held,  that  the  adjudication  is  void. 

3.  Assignment  under  State  Insolvent  Laws. — ^The  assignee  in  bankruptcy 

is  entitled  to  recover  property  assigned  in  fraud  of  the  Bankrupt  Act, 
although  such  an  assignment  whs  made  in  strict  compliance  with  the 
insolvent  law  of  the  State,  and  was  for  the  equal  benefit  of  all  the 
creditors. 

Before  Hoffman,  District  Jadge. 

Volney  E,  Howard^  James  D.  Thornton^  and  Joseph  Naph 
icdy,  for  complainants. 

G.  H.  Smithf  A.  Bronson^  John  M.  Coghian,  and  JVm.  S. 
IVells,  for  defendants. 

Hoffman,  J.  On  the  tenth  day  of  July,  1876,  the  above- 
named  bankrupt  filed  his  petition  for  adjudication  individ- 
ually, and  as  a  member  of  the  firms  of  Temple  &  Workman 
and  Temple  &  Ledyard. 

He  averred  that  both  of  those  firms  were  insolvent,  and 
he  annexed  schedules  showing  his  separate  assets  and  lia- 
bilities, and  the  assets  and  liabilities  of  the  two  firms  of 
which  he  was  a  member.  The  petition  was  referred  to  J. 
J.  Werner,  Esq.,  one  of  the  registers  of  this  court,  who, 
on  the  twentieth  July,  1876,  adjudged  the  said  F.  P.  F. 
Temple,  individually,  and  as  surviving  **  partner  of  the  firm 
of  Temple  &  Workman,  and  the  said  firms  of  Temple  & 
Workman  and  Temple  &  Ledyard,  bankrupts,  accordingly." 
It  is  admitted  that  Workman  was  dead  at  the  date  of  the 
filing  of  the  petition,  and  it  does  not  appear  that  Ledyard 
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asseuted  to  the  petition  or  bad  any  notice  whatever  of  the 
proceeding. 

On  the  twenty-first  August,  1876,  Volney  E.  Howard  filed 
his  bill  in  equity  against  D.  Freeman  and  E.  F.  Spence, 
setting  forth  that  he  is  a  creditor  of  the  said  F.  P.  P.  Tem- 
ple, and  that  he  brings  suit  for  himself  and  all  other  cred- 
itors of  said  bankrupt,  and  all  creditors  of  said  firms  of 
Temple  &  Workman  and  Temple  &  Ledyard,  and  also  for 
William  Temple,  administrator,  with  the  will  annexed  of 
William  Workman,  deceased. 

The  bill  in  substance  avers :  That  on  the  thirteenth  day 
of  Januaiy,  the  said  firms  of  Temple  &  Workman  and  Tem- 
ple &  Ledyard  were  insolvent  and  unable  to  pay  their  debts, 
and  that  being  so  insolvent,  and  with  a  view  to  prevent  the 
assets  of  said  fiim  of  Temple  &  Workman,  and  of  the  said 
firm  of  Temple  &  Ledyard,  and  the  individual  assets  of  said 
bankrupt  and  of  said  Workman,  from  coming  to  their  as- 
signees in  bankruptcy,  and  with  a  view  to  prevent  them 
from  being  distributed  under  the  bankrupt  laws  of  the 
revised  statutes,  and  to  defeat  the  operation  of  and  impair, 
hinder,  impede  and  delay  the  operation  and  effect  of,  and 
to  evade  the  provisions  of  said  laws,  the  said  bankrupt  and 
the  said  William  Workman,  and  the  firm  of  Temple  &  Work- 
man, made  an  assignment  of  all  their  individual  and  part- 
nership assets,  and  said  bankrupt  made  an  assignment  of 
all  the  assets  of  the  said  firm  of  Temple  &  Ledyard  to  D. 
Freeman  and  E.  F.  Spence,  in  trust,  for  the  satisfaction  of 
the  creditors  of  said  firm  of  Temple  &  Workman,  and  of  the 
individual  members  of  said  firm,  and  of  the  creditors  of 
said  firm  of  Temple  &  Ledyard,  and  to  distribute  the  same 
amongst  the  said  creditors  in  manner  and  proportion  as 
provided  in  Title  III,  Part  11,  of  the  Civil  Code  of  Cali- 
fornia. That  said  D.  Freeman  and  E.  F.  Spence  accepted 
the  said  assignment,  and  took  possession  of  said  assets  and 
still  retain  them.  That  at  the  time  the  assignment  was  exe- 
cuted and  accepted,  the  said  assignees  had  reasonable  cause 
to  believe  and  know,  and  did  know  that  said  firm  of  Temple 
&  Workman,  and  the  individuals  composing  said  firm,  and 
said  firm  of  Temple  &  Ledyard,  were  insolvent,  and  that 
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said  assignment  was  made  with  a  view  and  with  the  intent 
by  such  disposition  of  the  assets  and  property  aforesaid  to 
prevent  the  same  from  coming  to  their  assignee  or  assignees 
in  bankruptcy,  and  to  prevent  said  assets  and  property  from 
being  distributed  under  the  acts  of  Congress  aforemen- 
iionedy  and  to  defeat  the  object  of,  and  to  impair,  hinder 
and  delay  the  operation  of,  and  evade  the  provisions  of  said 
laws. 

The  bill  contains  averments  with  regard  to  the  debts  of 
the  firms  and  the  members  thereof,  and  the  value  of  the 
property  assigned,  and  charges  upon  the  assignee  misman- 
agement and  waste  of  the  estate,  and  that  a  suit  to  set  aside 
the  assignment  aforesaid  has  been  commenced  and  is  still 
pending  in  the  courts  of  this  State. 

The  complainant  therefore  prays,  inasmuch  as  no  assignee 
has  yet  been  appointed,  that  the  said  Freeman  and  Spence 
may  be  enjoined  from  making  any  disposition  or  transfer  of 
any  of  the  said  assets  conveyed  to  them  under  the  assign- 
ment aforesaid,  that  they  be  so  decreed  to  have  and  to  hold 
the  same  in  trust  for  the  assignee  or  trustee  hereafter  to  be 
elected,  and  that  they  may  be  required  to  deliver  to  such 
assignee  or  trustee,  when  elected,  all  of  said  property  and 
assets. 

To  this  bill  the  defendants  have  filed  a  general  demurrer. 

It  is  clear  that  the  act  of  the  register  adjudicating  the 
firms  of  Temple  &  Workman  and  Temple  &  Ledyard  to  be 
bankrupt  was  wholly  unauthorized  and  void.  No  notice 
was  given  to  Ledyard,  as  expressly  required  by  rule  18  of 
the  Supreme  Court,  and  Workman  was  dead  at  the  time  the 
court  would  commence  proceedings.  The  act  speaks  of 
persons  who  are  partners  in  trade,  and  although  partners 
are  deemed  to  continue  to  be  such  quoad  creditors,  not- 
withstanding a  formal  dissolution,  inter  sese  where  there  are 
joint  assets  and  joint  creditors,  it  has  never  been  held  that 
a  partnership  dissolved  by  the  death  of  one  of  the  members 
can  be  treated  as  still  subsisting  so  as  to  be  subject  to  the 
provisions  of  the  bankrupt  laws. 

The  effect  of  an  adjudication  that  the  firm  is  bankrupt  is 
to  declare  each  of  its  members  bankrupt,  and  the  ixct  re- 
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quires  the  assignee  to  take  possession,  not  only  of  the  firm 
assets,  but  also  of  the  individual  property  of  each  of  the 
partners.  The  atattis  of  a  deceased  person  cannot  be  passed 
upon  by  a  bankruptcy  court,  nor  has  he  any  property,  the 
title  to  which  can  vest  in  an  assignee  appointed  in  a  pro- 
ceeding by  or  against  the  surviving  partner.  In  Duvgin  v. 
Coolidge,  two  partners  had  signed  a  petition  in  insolvency 
and  sent  it  for  presentation  to  the  court.  Before  it  was  pre- 
sented one  of  them  was  killed,  but  the  judge,  in  ignorance 
of  that  fact,  issued  the  warrant  in  the  usual  form. 

It  was  held  that  the  court  of  insolvency  never  acquired 
jurisdiction  of  the  separate  estate  of  the  deceased  partner, 
and  that  the  warrant  to  the  messenger  to  take  possession  of 
his  separate  estate  was  inoperative  and  void.  But  it  was 
also  held  that  the  petition  might  be  treated  as  that  of  a  sur- 
viving partner,  and  that  in  that  relation  he  was  entitled  to 
have  possession  of  all  the  partnership  property.  The  court 
say:  "It  is,  therefore,  quite  clear  that,  upon  the  death  of 
one  of  two  partners,  the  survivor  may  rightfully  apply  to 
the  court  of  insolvency  by  petition,  and  that  thereupon  due 
proceedings  may  be  had  for  the  sequestration  of  the  part- 
nership property  and  the  disposal  of  it  for  the  payment  of 
the  debts  due  to  the  partnership  creditors."  (3  Allen's  B. 
555;  see,  too,  8  N.  B.  B.  288,  /ni-c  Daggett.) 

It  is,  therefore,  plain  that  so  far  as  the  bill  seeks  to  com- 
pel the  delivery  to  the  assignee  of  Temple,  of  the  joint 
assets  of  Temple  &  Ledyard,  the  relief  must  be  denied,  for 
Ledyard  has  not  been  brought  before  the  court,  and  the  ad- 
judication that  the  firm  of  Temple  &  Ledyard  is  bankrupt  is 
void.  The  prayer  of  the  bill  that  the  separate  estate  of 
Workman  shall  be  held  in  trust  for  the  assignee  to  be 
elected,  and  delivered  to  him  when  elected,  must  also  be 
denied,  for  the  adjudication  that  the  firm  of  Temple  & 
Workman  is  bankrupt  is  void.  This  court  has  no  power  to 
reach  his  estate,  in  the  course  of  administration  by  the  Pro- 
bate Court,  or  in  the  hands  of  his  assignee;  and  the  as- 
signee in  bankruptcy  of  Temple,  adjudged  a  bankrupt  indi- 
vidually, and  as  surviving  partner  of  the  late  firm,  would 
have  no  title  or  right  of  possession  to  what  was  formerly 
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the  separate  estate  of  his  deceased  partner.  It  is  suggested 
that  Workman,  by  his  assignments,  converted  his  separate 
estate  into  joint  assets,  and  therefore  his  suryiviDg  partner, 
or  his  assignee  in  bankruptcy,  may  take  possession  of  it  for 
distribution. 

But  these  views  seem  quite  inadmissible.  The  principal 
object  of  the  bill  is  to  obtain  a  decree  declaring  the  assign- 
ment to  be  void  under  the  bankruptcy  laws.  It  cannot  be 
pronounced  void  and  inoperative  to  convey  title  to  the  as- 
signee, and  at  the  same  time  be  valid  as  operating  a  conver- 
sion of  his  separate  estate  into  joint  assets.  Moreover, 
such  was  not  the  effect  or  intention  of  the  instrument.  It 
was  merely  an  assignment  of  all  Workman's  estate,  joint 
and  separate,  in  trust,  to  be  distributed  amongst  his  cred- 
itors according  to  law.  His  separate  debts  might  have 
been  sufficient  to  absorb  the  entire  separate  estate.  The 
fact  that  these  debts  are  small  in  comparison  with  the  joint 
debts  can  have  no  effect  to  make  the  assignment  a  conversion 
of  separate  assets  into  joint  assets.  It  is  unnecessary, 
however,  further  to  consider  the  matter,  for  since  writing 
the  above  the  counsel  for  the  complainant  has  apprised  me 
that  he  abandons  the  point. 

From  the  foregoing  it  results  that  the  bankrupt,  as  surviv- 
ing partner  of  the  firm  of  Temple  &  Workman,  was  entitled, 
on  the  death  of  the  latter,  to  the  possession  of  the  firm  as- 
sets for  the  purposes  of  administering  upon  them,  and  that 
upon  his  being  adjudged  bankrupt  individually  and  as  such 
surviving  partner,  his  assignee  in  bankruptcy  may  recover 
them  from  the  assignee  to  whom  he  has  transferred  them 
by  a  conveyance  which  the  Bankrupt  Act  avoids.  It  is  con- 
tended that  the  assignment  to  the  defendants  is  void,  under 
those  laws.  The  bill  avers  that  the  assignment  was  made 
with  a  view  to  prevent  the  assets  of  the  bankrupt  from  com- 
ing to  his  assignees  in  bankrupty,  and  to  prevent  said  assets 
and  property  from  being  distributed  under  the  provisions 
of  the  bankrupt  laws,  and  to  defeat  the  object  of,  and  to 
evade  the  provisions  of,  and  to  impair,  hinder,  impede,  and 
delay  the  operation  and  effect  of  said  laws.  It  further  avers 
that  the  defendants  knew  that  the  firm  of  Temple  &  Work- 
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mau,  aud  the  individuals  composing  said  firm,  were  insol- 
Teut,  aud  that  the  assignment  was  made  \viUi  tbe  view  and 
intent  above  set  forth. 

In  passing  upon  this  demurrer,  these  allegations  must  be 
taken  to  be  true.  The  case  is  thus  brought  within  the  very 
terms  of  section  5129,  and  it  is  also  taken  out  of  the  opera- 
tion of  the  cases  decided  by  Mr.  Justice  Nelson  and  Mr. 
Justice  Swayne,  Sedgioick  v.  Place  (1  N.  B.  R.  673),  Pernj 
Y.Langley  (2  Id.  596).  In  the  first  of  these  cases  Mr. 
Justice  Nelson  places  his  decision  on  the  ground  that  "all 
intention  to  defraud  creditors  or  to  prevent  the  property 
of  the  debtor  coming  to  an  assignee  in  bankruptcy  was  de- 
nied and  that  there  is  no  proof  to  the  contrary."  The  learned 
judge  therefor  assumes  the  assignment  in ''question  to  be 
untainted  with  fraud,  either  against  creditors  or  against  the 
Bankioipt  Act." 

In  Peii^  V.  Lavgley^  Mr.  Justice  Swayne  held  that  a  volun- 
tary assignment  of  his  property  by  a  debtor,  for  equal  distri- 
bution among  his  creditors,  is  not  necessarily  a  conveyance 
of  property  with  intent  to  defeat  or  delay  the  operation  of 
the  Bankrupt  Act.  ''  That  the  existence  of  such  intent  is  a 
question  of  fact.  The  innocence  or  guilt  of  the  act  depends 
on  the  mind  of  him  who  did  it,  and  it  is  not'a  fraud  within  the 
meaning  of  the  bankrupt  law  unless  it  was  so  intended." 
Tbe  bill  in  this  case  alleges  this  intent,  and  the  allegation  is 
not  denied. 

It  is  contended  by  the  learned  counsel  for  the  defendants 
that  this  case  falls  under  the  first  clause  of  section  5129,  and 
that  the  assignment  can  only  be  avoided  because  of  a  pref- 
erence given  to  some  creditor,  and  this  only  within  four 
months  from  its  date.  In  support  of  this  view,  he  cites  a 
passage  from  the  opinion  of  the  Supreme  Court  in  Gibson  y. 
Warden  (14  Wall,  249).  The  language  of  the  court  is  **upon 
comparing  the  two  clauses  together  we  are  satisfied  that  the 
first  clause  was  intended  to  refer  to  the  past,  and  the  second 
to  the  present.  The  language  employed  in  the  first  clause 
imports  clearly  that  the  consideration  must  be  one,  growing 
out  of  a  former  transaction,  and  that  the  recipient  must  stand 

in  the  relation  thus  created  to  the  other  party. 
7 
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'*  It  is  equally  clear  that  the  secoud  clause,  eulightened  by 
this  construction  of  the  first  one,  must  be  limited  to  cases 
where  the  transaction  in  question  was  original  and  complete 
in  itself  at  the  time  it  occurred,  and  had  no  reference  for  its 
consideration  to  anything  between  the  parties  which  had 
gone  before  it." 

If  this  language  be  taken  literally,  tlie  assignment  ia 
question  evidently  falls  within  the  second  clause  of  the  sec- 
tion. It  was  "original  and  complete  within  itself,  and  had 
no  reference  for  its  consideration  to  anything  between  the 
parties  which  had  gone  before  it." 

The  learned  counsel,  however,  argues  that  inasmuch  as 
the  assignment  was  in  trust  for  the  benefit  of  the  creditors, 
they  must  be  regarded  as  the  real  parties,  and  the  assign- 
ment as  founded  on  the  consideration  of  the  assignors'  in- 
debtedness to  them.  But  the  construction  of  the  language 
of  the  Supreme  Court  seems  quite  inadmissible.  The  par- 
ties to  the  instrument  are  evidently  the  assignors  and  the 
assignees.  It  may  have  been  made  without  the  knowledge 
or  consent  of  all  the  creditors.  The  argument  of  counsel  is 
not  founded  on  the  particular  circumstances  of  this  case. 
It  would  equally  apply  to  an  assignment  made  without  the 
knowledge,  or  contrary  to  the  wishes  of  all  the  creditors. 
In  such  a  case,  they  surely  could  not  be  called  parties  to  it. 

But  the  construction  of  the  two  clauses  in  the  section 
does  not  turn  upon  a  close  and  literal  examination  of  the 
expressions  used  in  an  opinion  of  the  Supreme  Court.  The 
construction  of  the  section  substantially  given  by  the  court 
is,  that  the  first  clause  refers  to  cases  of  preference  given  to 
creditors;  the  second,  to  transfers  in  fraud  of  the  Bankrupt 
Act.  These  will  ordinarily  be  to  persons  other  than  cred- 
itors. But  the  language  of  the  clause  and  its  evident  ob- 
ject and  intent  forbid  the  idea  that  Congress  designed  to 
permit  an  insolvent  to  make  any  or  all  of  the  fraudulent 
sales,  transfers  or  assignments  of  his  property  denounced 
in  the  section,  provided  he  selects  for  his  accomplices  a 
creditor,  and  avoids  giving  him  a  preference.  Such  a  con- 
struction would  practically  deprive  the  clause  of  all  effect. 

All  the  cases  cited  on  behalf  of  the  defendants  impliedly 
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recognize  the  invalidity  of  assigumdnts  like  the  one  under 
consideration,  if  made  in  fraud  of  the  act,  to  a  person  hav- 
ing knowledge  of  the  fraudulent  intent.  Some  difference 
of  opinion  has  arisen  on  the  point  where  the  existence  of 
such  intent  should  be  conclusively  presumed,  on  the  ground 
that  every  one  is  presumed  to  contemplate  and  intend  the 
natural  and  inevitable  consequence  of  his  acts.  But  it  is 
nowhere  intimated  that,  if  this  intent  be  established,  the 
case  does  not  fall  within  the  second  clause  of  section  5129. 

In  Mayer  et  al.  v.  Hellman,  the  Supreme  Court  applied 
the  six  months'  limitation  in  the  second  clause  to  an  assign- 
ment, in  all  respects  similar  to  the  assignment  in  this  case. 
I  think  it  clear,  therefore,  that  if  the  allegations  of  the  bill 
as  to  the  intent  of  the  assignors,  and  the  knowledge  of  that 
intent  on  the  part  of  the  assignees  be  true  (and  they  are  ad- 
mitted by  the  demurrer),  the  assignment,  so  far  as  it  relates 
to  the  separate  estate  of  the  bankrupt  Temple,  and  the  firm 
assets  of  Temple  &  Workman,  must  be  set  aside.  An  in- 
terlocutory decree  will  therefore  be  entered,  setting  aside 
the  adjudication,  in  so  far  as  it  adjudges  the  late  firm 
of  Temple  &  Workman  and  the  firm  of  Temple  &  Ledyard 
to  be  bankrupts,  and  directing  it  to  be  modified  by  adjudg- 
ing Temple  a  bankrupt  individually,  and  as  surviving  part- 
ner of  the  late  firm  of  Temple  &  Workman.  The  demur- 
rer filed  to  the  bill  will  be  overniled,  and  leave  given  to 
answer  within  thirty  days,  and  further  proceedings  will  there- 
upon be  stayed  until  an  assignee  or  trustee  be  chosen,  and 
is  made  a  party  complainant  to  the  bill. 

The  injunction  heretofore  issued  will  be  dissolved,  so  far 
as  it  relates  to  the  separate  property  of  Workman,  deceased, 
and  to  the  firm  property  of  Temple  &  Ledyard,  but  will  be 
retained  in  respect  of  the  separate  property  of  Temple  and 
the  firm  assets  of  Temple  &  Workman.  The  order  postpon- 
ing the  election  of  assignee  will  also  be  vacated,  and  the 
register  ordered  to  proceed  to  hold  such  election,  the  votes 
to  be  cast  by  all  the  creditors  of  Temple,  whether  as  an  in- 
dividual or  as  surviving  partner  as  aforesaid. 
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The  Bark  Penang. 

District  Court,  District  of  California. 
October  21,  1876. 

1.  Mastka — Coox— DisBATiNG. — Hdd,  that  althongh  the  cook  had  been  gnilty^ 
of  some  misconduct,  the  master  had  no  right,  under  the  circumstanoes, 
to  offer  him  the  Alternative  either  to  be  discharged  in  a  foreign  ])ort,  ou 
payment  of  a  little  more  than  his  wages  earned  during  a  service  of  seven 
and  a  half  mouths,  or  else  to  go  into  the  forecastle  with  the  men, 
*' where  he  would  have  a  chance  to  earn  a  portion  of  his  wages,  or  tit 
least  his  grub,  and  if  he  refused  to  work,  to  be  charged  for  board." 

Daniel  T.  Sullivan^  for  libellant. 
Cluirles  Page,  for  claimant. 

Hoffman,  J.  It  is  extremely  difficult  to  discern  what 
justice  demands  in  this  case.  The  captain  saw  fit  to  dis- 
rate the  cook  and  send  him  into  the  forecastle,  on  the 
refusal  by  the  latter  to  accept  his  discharge  at  Callao  and 
payment  of  wages  at  the  rate  of  $30  per  month,  instead  of 
$50,  at  which  he  had  shipped.  The  reasons  for  this  step, 
as  set  forth  in  the  official  log-book,  were  the  repeated  dis- 
obedience by  the  cook  of  lawful  orders,  his  lying  and 
treacherous  conduct,  his  inefficiency  and  willful  misconduct 
after  ample  time  had  been  given  him  for  improvement. 

The  lying  and  treacherous  conduct  referred  to  seems  to 
have  been  the  refusal  of  the  libellant  to  accept  his  discharge 
and  payment  at  $30  per  month,  after  having  agreed  to  do 
so,  as  the  master  alleges.  But  the  libellant  denies  that  he 
ever  consented  to  submit  to  so  considerable  a  reduction  of 
his  wages  for  the  whole  period  of  his  service — seven  and 
one-half  months.  And  the  probabilities  are  in  favor  of  his 
statement.  He  was  undoubtedly  willing  to  leave  the  vessel 
on  being  paid  in  full,  and  it  is  much  to  be  regretted  that 
the  master  did  not  accept  his  offer.  It  is  to  be  observed, 
moreover,  that  the  captain  sent  him  forward  to  work  with 
the  men  immediately  on  his  return  from  the  hospital  at 
Callao. 

The  official  log  states  that  the  libellant  was  allowed  to  go 
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to  "a  hospital  on  one  of  Mr.  Swayne's  estates/'  but  tLat 
without  permission  he  took  the  steamer  for  Callao.  It  does 
not  appear,  however,  that  the  master  had  made  any  arrange- 
ments for  his  reception  at  that  hospital,  if  any  such  existed, 
and  the  certificate  of  the  doctor  to  the  effect  that  a  resi- 
dence of  twenty  or  thirty  days  in  a  hospital  was  necessary 
to  effect  his  cure  seems  inconsistent  with  the  idea  that  he 
could  have  obtained  there  the  necessarv  medication. 

At  all  events,  the  libellant  proceeded  directly  to  the 
nearest  American  consul,  and  procured  from  him  admit- 
tance into  a  public  hospital.  I  cannot  regard  his  conduct 
in  this  instance  as  deserving  any  particular  censure.  He 
left  the  vessel  on  or  about  March  18,  1876,  and  returned 
without  delay  on  being  discharged  ''cured"  from  the  hos- 
pital. He  reached  the  bark  on  the  fourth  April,  and  was 
at  once  turned  forward,  as  before  stated.  Whatever  may 
have  been  thia  previous  misconduct  or  inefficiency  of  the 
cook,  it  had  not  been  considered  sufficiently  important  to 
be  noted  in  the  official  log.  The  entries  on  pages  ten  and 
eleven  are  dated  from  March  3  to  April  14. 

It  is  not  pretended  that  these  dates  indicate  the  time  of 
the  entries.  They  refer  to  the  dates  of  the  occurrences  re- 
corded. The  handwriting  of  both  these  pages  is  singularly 
unifoim,  and  its  appearance,  the  color  of  the  ink,  etc.,  sug- 
gest irresistibly  the  conclusion  that  the  two  pages  were 
written  at  the  same  time.  The  latest  entry,  of  April  14,  is 
dated  at  Samanca,  and  states  the  ''above  statements  were 
read  to  the  libellant,"  etc.  It  is  to  be  presumed  that  in 
compliance  with  law  the  entries  were  read  to  the  libellant 
as  soon  as  made.  No  reason  existed  for  omitting  to  read 
an  entry  made  at  Cerro  Azul  on  the  fifth  March  until  the 
fourteenth  April,  when  the  vessel  was  at  Samanca.  I  think, 
therefore,  that  it  may  be  concluded  with  reasonable  cer- 
tainty that  none  of  these  entries  were  made  until  after  the 
cook's  return  on  the  eleventh  April  from  his  second  visit  to 
the  consul  at  Callao,  and  after  the  captain  had  declared  to 
him  his  final  determination  not  to  allow  him  to  resume  his 
duties,  and  had  ordered  him  forward.  The  official  log 
shows,  as  has  been  stated,  that  on  the  fourteenth  April  en- 
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tries,  extending  from  March  3  to  April  4,  were  read  to  tbe 
libellant.  Tbe  succeeding  page  (12)  contains  entries  of 
otlier  matters  dated  on  April  27  and  28.  The  first  entiy  on 
the  next  page  (13)  is  dated  April  11,  and  refers  to  the  re- 
tarn  of  libellant  from  Callao,  and  his  disrating  by  the  cap- 
tain. The  other  entries  are  on  the  fourteenth,  twenty-sixth, 
twenty-seventh,  and  twenty-eighth.  The  latter  states  that 
the  previous  entries  were  read  to  the  libellant. 

It  is  evident  that  all  these  entries  must  have  been  made 
subsequently  to  April  14,  when  the  previous  entries  on  pages 
ten  and  eleven  were  read  to  the  cook.  I  have  referred  to 
these  entries  thus  particularly,  to  show  that  in  ail  proba- 
bility no  one  of  them  was  made  until  after  the  final  refusal 
of  the  libellant  to  accept  his  discharge  and  payment  of 
wages  at  $30  per  month,  and  after  the  captain  had  informed 
him  that  he  must  finish  the  voyage  in  the  forecastle.  They 
seem  to  have  been  intended  as  an  explanation  or  justifica- 
tion of  that  proceeding.  The  entry  March  3,  1876,  in  sub- 
stance that  the  cook  had  received  orders  on  September  17, 
preceding,  as  to  lighting  and  extinguishing  his  fires;  that 
he  had  disobeyed  them  on  two  different  occasions,  and 
again  on  the  day  on  which  the  entry  bears  date.  That  on 
being  reprimanded  by  the  master  he  got  '*into  a  rage,  and 
said  that  in  future  he  would  use  double  the  amount  of  fuel 
he  had  been  using  before;  that  afterwards  he  told  the  cap- 
tain that  if  he  would  give  him  |10  per  mouth,  he  would 
leave  him  and  trouble  him  no  more.  The  captain  told  him 
he  was  willing  to  pay  him  more  money  than  that,  or  all  that 
he  was  worth,  and  more  too.  Cook  replies  that  lie  would 
kiss  the  captain's  hands  and  feet  if  he  would."  The  entiy 
of  March  16,  states  that  the  cook  wanted  his  discharge,  said 
he  would  be  perfectly  satisfied  with  whatever  the  captain 
was  willing  to  pay  him.  Captain  gave  him  1110  on  account, 
and  an  qrder  on  an  agent  for  $240  more. 

On  the  eighteenth  the  log  states  that  captain  and  cook 
went  ashore  to  see  captain  of  the  port,  with  whom  the  ship's 
articles  were  deposited,  where  the  cook  contradicted  his 
statement,  and  said  he  was  not  satisfied  with  the  amount 
paid  to  him. 
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The  entry  of  April  4,  made  after  the  cook  returned  on 
board  from  the  hospital,  states  that  the  cook  asked  the  cap- 
tain to  allow  him  to  go  and  see  the  consul  at  Callao.  The 
captain  told  him  he  might  do  so  if  he  was  willing  to  accept 
the  amount  he  had  left  for  him  with  the  consul,  otherwise 
he  would  have  to  return  on  board  again;  **  with  this  under- 
standing the  cook  went  on  shore  to  go  to  Callao.''  It  will 
be  observed  that  the  cook  had  already  been  ordered  for- 
ward to  work  with  the  men.  On  the  eleventh  of  April 
the  cook  returned,  having  declined  to  accept  the  wages 
at  $30  per  mouth  which  the  captain  had  left  with  the 
consul.  It  was  then  that  the  captain  reproached  him  with 
lying  and  treachery,  disobedience  of  orders  and  ineffi- 
ciency, and  informed  him  that  he  must  finish  his  voyage  in 
the  forecastle.  The  cook  denies  that  he  ever  agreed  to  ac- 
cept the  reduced  rate  of  wages  offered  him  by  the  master. 
That  he  ever  deliberately  intended  to  do  so  I  can  hardly  be- 
lieve. But  it  is  probable  that  in  the  excitement  and  anger 
of  the  moment  he  may  have  used  some  expressions  which 
induced  the  master  to  think  he  might  get  rid  of  him  on 
those  terms. 

Neither  the  entiy  of  April  4  nor  the  master's  account 
of  the  circumstances  attending  his  second  trip  to  Callao  to 
see  the  consul  show  with  any  certainty  that  the  cook  either 
knew  or  agreed  to  accept  the  sum  left  for  him  with  the  con- 
sul. But  in  any  case  he  had  a  right  to  retract  his  accept- 
ance of  the  master's  offer;  and  the  question  arises,  had  the 
latter,  under  the  circumstances,  the  right  to  insist  upon  it, 
and  to  disrate  the  cook  if  he  persisted  in  his  refusal? 

The  evidence  discloses  that  the  cook,  on  several  occasions, 
was  guilty  of  disobedience  of  the  master's  orders  with  re- 
gard to  the  fires,  and  when  reprimanded  he  probably  an- 
swered in  a  hasty  and  passionate  manner.  There  also  seems 
to  have  been  much  complaint  with  regard  to  the  cooking, 
and  his  personal  habits  appear  to  have  been  uncleanly. 
Some  of  the  crew  state,  however,  that  he  did  as  well  as  pos- 
sible under  the  circumstances,  subject  as  he  was  to  constant 
annoyance  from  the  officers  and  crew.  The  cook  assigns  as 
a  reason  for  the  bad  cooking  that  he  had  no  pepper  or 
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onions  TV ith  which  to  flavor /the  messes.  I  think  it  estab- 
lished by  the  proofs  that  the  galley  was  kept  in  a  very  dirty 
condition. 

On  the  other  hand,  there  is  no  pretense  that  the  cook  was 
dishonest,  drunken  or  lazy.  The  daties  he  had  to  perform 
required  much  diligence;  he  served  as  cook  and  steward 
for  eight)  men  and  four  officers.  His  successor  was  assisted 
by  a  boy,  a  fact  which  the  mate,  with  som^  disingenuous- 
ness,  suppresses. 

I  have  endeavored  to  form  as  just  an  estimate  as  possi- 
ble of  the  faults  and  short-comings  attributed  to  the  cook. 
They  were  such  as  to  give  some  just  ground  for  dissatis- 
faction on  the  part  of  the  master,  but  I  cannot  consider 
them  so  flagrant  as  to  authorize  the  latter  to  insist  upon 
the  alternative  he  oflered  him,  viz. :  either  to  be  discharged 
on  payment  of  a  little  more  than  half  the  wages  due  him 
for  a  service  of  seven  and  a  half  months,  or  else  to  go  into 
the  forecastle  work  with  the  men,  **  where  he  would  have  a 
chance  to  earn  a  portion  of  his  wages,  or  at  least  his  grub; 
and  if  he  refused  to  work,  to  be  charged  for  board."  The 
remainder  of  the  voyage  occupied  more  than  five  months 
and  a  half.  It  is  now  claimed  that  his  refusal  to  work  with 
the  men  operated  a  forfeiture  of  even  the  reduced  wages 
earned  while  he  was  acting  as  cook,  and  that  he  is  entitled 
to  nothing  for  more  than  a  year's  service.  I  think  that 
such  a  penalty  would  be  out  of  all  proportion  to  the  faults 
and  misconduct  of  which  he  may  have  been  guilty. 

The  master's  conduct  seems  to  me  to  have  been  unjusti- 
fiably harsh.  He  had  no  right  to  arbitrarily  impose  a 
forfeiture  of  nearly  one-half  the  stipulated  wages  earned 
since  the  commencement  of  the  voyage;  a  period  of  seven 
and  one-half  months,  during  the  first  two  or  three  of  which 
there  seems  to  have  been  no  grounds  for  complaint,  and 
when  at  no  time  had  the  cook's  misconduct  been  such  as  to 
make  it,  in  the  master's  judgment,  worth  while  to  make  any 
entry  whatever  with  regard  to  him  in  the  official  log.  The 
cook  had  the  right  to  be  cured  at  the  ship's  expense  of  an 
illness,  contracted  in  the  service.  His  trips  to  Callao 
cost  him,  he  avers,  1120.     His  whole  claim  for  balance 
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of  wages  and  expenses  is  1674.  I  think  bis  conduct 
jnstifies  some  abatement  of  this  claim,  bnt  I  cannot 
regard  the  master  as  authorized  to  retain  him  on  board 
dnring  the  five  and  one-half  remaining  months  in  a  posi- 
tion of  enforced  idleness,  or  at  least  where  his  only  chance 
was  to  ''earn  a  portion  of  his  wages^  or  at  least  his 
grnb.'' 

I  shall  decree  to  the  libellant  the  snm  of    $500,  with 
costs. 


The  Ocean  Spray. 

DiSTBiGT  Court,  Distkict  op  Obeoon. 
NOVEMBEB  4,  1876. 

1.  EiiiiJtNO  Skal. — A  Tessel  is  not  engaged  in  tbe  violation  of  section  1956  of 

the  revised  statntes,  which  provides  tbat  '*no  person  shall  kill  any 
•  •  fnr-seal  *  •  within  the  limits  of  Alaska  Territory,"  etc.,  un- 
less stich  vessel  is  nsed  or  employed  in  the  actnal  killing  of  such  seal; 
and  a  mere  preparation  or  intention  upon  tbe  part  of  her  master  or 
owners  so  to  employ  her  is  not  sufficient  to  constitute  the  offense,  if  for 
any  reason  no  seal  are  killed. 

2.  FoBKiGN  YoTAOK. — A  vBAsel  enrolled  and  licensed  for  the  fisheries  does 

not  violate  section  4337  of  the  revised  statutes,  which  prohibits  snch 
vessfl  from  proceeding  on  a  foreign  voyage  without  being  registered,  by 
touching  at  or  entering  the  foreign  port  of  Victoria,  for  supplies  or  any 
purpose  other  than  trade,  on  her  way  from  San  Francisco  to  the  fishing 
fin^uuds  on  the  northwest  coast. 

3.  Mabikiurs. — AH  persons  who  are  employed  on  a  vessel  to  assist  in  the 

main  purpose  of  the  voyage  are  mariners,  and  therefore  persons  who 
shipped  on  the  Ocean  Spray  at  Victoria  as  sealers,  to  take  seal  in  the 
northern  waters — that  being  tbe  object  of  the  voyage — are  mariners,  and 
have  a  lien  npon  the  vessel  for  their  wages. 

4.  WAOiOi. — When  a  voyage  is  broken  up  or  lost  by  the  act  or  fault  of  the 

master  or  owner,  tbe  seamen  are  nevertheless  entitled  to  their  wages 
for  the  full  voyage  or  the  time  which  it  would  probably  require  to  com-' 
plete  it. 

5.  Savs. — The  rule,  freight  is  the  mother  of  wages,  does  not  apply  to  a 

fishing  or  sealing  voyage,  and  appears  to  be  abolished  altogether  by 
section  4525  of  revised  statutes. 

Before  Deady,  District  Jndge. 
Rufiia  Mallwyy  for  the  United  States. 
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John  W,  W/iailey  and  if.  W.  Feckheimer,  for  Wilkins  ei  al. 
David  Goodsdl,  for  Gallagher  ei  al. 

Deady,  J.  On  March  27,  1876^  the  schooner  Oceal^ 
Spray,  of  eighty-three  tons  burden,  being  duly  enrolled  and 
licensed,  at  San  Francisco,  for  **the  fishing  trade,"  sailed 
from  that  port,  as  appears  by  her  shipping  articles,  for 
"Behring  Sea  or  elsewhere,  as  the  master  may  direct,  on  a 
fishing  voyage" — Frank  Howell,  charterer,  and  Thomas  Bai- 
ler, master.  The  crew  consisted  of  the  first  and  second 
mate,  four  men  before  the  mast,  and  a  cook.  She  kept  no 
log  and  had  no  manifest.  Her  cargo  consisted  of  forty-five 
tons  of  salt,  fourteen  barrels  of  beef,  two  of  pork,  twelve 
of  flour,  forty-two  butcher-knives,  six  guns,  forty-eight 
water-casks,  two  fishing-lines  and  twelve  hooks,  and  ship's 
stores,  including  eleven  cases  of  w^hisky. 

On  the  twenty-fifth  day  out,  the  vessel  put  into  the  port 
of  Victoria,  V.  I.,  from  which  place,  according  to  the  con- 
sular certificate,  she  cleared  on  April  26  for  "Wrangel, 
Alaska,  on  fishing  license  from  San  Francisco,  Cal."  At 
this  port  some  trifling  repairs  were  made  to  the  vessel,  and 
a  crew  of  twenty-four  Indians  and  two  interpreters  were 
hii*ed  to  take  seal  **  in  the  northern  waters."  A  whale  boat 
was  also  purchased  there,  and  the  vessel  provided  with  some 
additional  stores  and  goods  for  the  slop-chest,  besides  seal 
clubs  for  killing  seal. 

On  April  27,  the  schooner  proceeded  to  Neah  Bay,  W.T., 
where  the  masterprocured  three  canoes  and  two  spear-heads 
and  staff.  From  there  he  sailed  northward  and  made  the 
Aleutian  islands,  probably  at  Ouuimak  Pass,  about  June  1. 
Here  he  came  to  anchor  for  a  few^  days,  and  supplied  the 
yessel  with  wood  and  water,  and  then  proceeding  in  the 
direction  of  the  Pribylov  islands,  Alaska  T.,  came  to  anchor 
about  ten  miles  southeast  of  one  of  that  group,  called  Sea 
Otter  isle.  Here  a  canoe  was  sent  ashore  with  six  Indians 
and  the  interpreter,  Wilkins,  under  the  charge  of  a  Dr. 
Thatcher,  who  appears  to  have  had  some  interest  in  the 
adventure,  to  recounoiter  the  ground  and  ascertain  whether 
there  were  any  persons  or  seals  upon  it.     On  returning, 
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the  canoe  was  lost  in  a  fog,  and  after  being  out  four  or  five 
days,  made  the  island  of  St.  Paul's,  distant  about  five  miles 
from  Sea  Otter.  The  schooner  remained  oflF  Sea  Otter  three 
days,  going  as  near  to  it  as  two  miles,  and  sending  off  two 
canoes  to  find  the  missing  party.  Then  it  sailed  to  St. 
Paul's,  where  the  crew  of  the  lost  canoe  were  taken  on 
board.  Here  it  is  probable  that  some  disagreement  arose 
between  the  master,  Thatcher  and  Howell,  which  resulted 
in  abandoning  the  voyage  and  starting  homeward.  At  least, 
on  June  30,  the  schooner  had  reached  Makouchinskoy  bay, 
on  the  northwest  side  of  Ounalaska,  and  about  two  hun- 
dred and  fifty  miles  southeast  of  Sea  Otter,  on  her  return 
voyage.  There  the  vessel  was  boarded  by  Woods,  the  dep- 
uty collector  of  the  district,  and  taken  to  the  town  of  Ouna- 
laska, and  there  formally  seized  and  taken  to  Sitka,  and 
thence  to  this  district  for  trial. 

The  libel  of  information  was  filed  on  August  25,  and  al- 
leges two  grounds  of  forfeiture:  1.  That  the  schooner,  being 
duly  enrolled  and  licensed  **to  carry  on  the  fishing  trade 
for  one  year,"  did  proceed  on  a  foreign  voyage  to  the  port 
of  Victoria,  contrary  to  section  4337  of  the  revised  statutes, 
which  provides:  **If  any  vessel,  enrolled  or  licensed,  shall 
proceed  on  a  foreign  voyage,  without  first  giving  up  her 
enrollment  and  license  to  the  collector  of  the  district  com- 
prehending the  port  from  whence  she  is  about  to  proceed 
on  such  voyage,  and  being  duly  registered  by  such  collector, 
every  such  vessel,  together  with  her  tackle,  apparel  and 
farnitare,  and  the  merchandise  imported  thereon,  shall  be 
liable  to  seizure  and  forfeiture;"  and  2.  That  in  June,  1876, 
the  schooner,  ''her  tackle,  apparel  and  furniture,  Thomas 
Butler,  master,  was  found  engaged  in  killing  fur-seals  witliin 
the  limits  of  Alaska  Territory,*'  contrary  to  section  1956  of 
the  revised  statutes,  which,  among  other  things,  provides: 
"No  person  shall  kill  any  *  *  *  fur-seal  *  *  * 
within  the  limits  of  Alaska  Territory,  or  in  the  waters 
thereof;  *  *  *  and  all  vessels,  their  tackle,  apparel, 
furniture  and  cargo  found  engaged  in  the  violation  of  this 
section  shiUl  be  forfeited." 

The  answer  of  the  claimant,  George  Kentfield,  to  the 
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libel  of  intervention  by  the  Indians  for  their  wages,  admits 
that  the  latter  were  taken  on  board  by  the  master  at  Vic- 
toria to  go  '*  to  the  islands  of  the  northern  ocean  for  the 
purpose  of  catching  seals;*'  and  avers  that  during  all  of  said 
voyage  the  schooner  was  under  charter  to  Frank  Howell 
and  Jacob  Nibble,  of  San  Francisco,  "for  a  voyage  of  six 
months  in  the  waters  along  the  northern  coast  of  the  United 
States,"  in  which  the  claimant  had  no  interest,  and  during 
which  he  had  no  control  of  the  vessel. 

This  being  so,  the  charterers  were  the  owners  pro  tempore^ 
and  the  vessel  is  responsible  for  their  conduct  or  that  of 
their  master,  Bntler,  in  navigating  or  employing  her.  But 
upon  the  evidence  there  can  be  no  doubt  but  that  the 
schooner  left  San  Francisco  for  the  purpose  of  engaging  in 
killing  fur-seals  on  and  about  Sea  Otter  isle.  The  fishing 
voyage  and  license  therefor  were  a  mere  cover  for  this 
unhiwful  purpose.  No  fish  were  taken  or  attempted  to  be 
taken  during  the  voyage,  except  casually  for  consumption 
on  board;  nor  was  there  any  fishing  tackle  provided,  at  all 
adequate  to  the  purpose  of  taking  a  cargo  of  fish. 

The  master  went  into  Victoria  for  the  purpose  of  pro- 
curing Indians  to  take  and  skin  seal  and  preserve  their 
skins;  and  the  forty -five  tons  of  salt  was  doubtless  provided 
for  that  purpose. 

But  upon  the  evidence  it  cannot  be  said  with  any  certainty 
that  any  seals  were  actually  killed  by  any  one  on  the 
schooner.  No  skins  were  found  on  board,  and  altogether 
it  is  not  probable  that  any  were  taken. 

After  they  came  upon  the  seal  ground,  the  enterprise 
seems  to  have  been  abandoned  for  some  reason.  In  the 
language  of  one  of  the  witnesses,  the  master's  courage  seems 
to  have  failed  him  at  the  last  moment.  It  is  quite  likely 
that  he  feared  he  would  be  discovered  by  the  people  of  the 
Alaska  Fur  Company,  who  must  have  become  aware  of  the 
presence  of  the  schooner  in  that  vicinity  by  reason  of  the 
lost  canoe  coming  ashore  with  its  crew  at  St.  Paul's. 

However  that  may  be,  to  be  '*  found  engaged  in  the  vio- 
lation of  this  section,"  a  vessel  must  be  engaged  in  killing 
seal;  must  be  employed  in  the  very  act  which  is  prohibited 
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and  made  pauishable  by  it,  uamely :  killing  seal.  A  person 
cannot  be  punisbed  under  this  section  for  preparing,  intend- 
ing or  attempting  to  kill  seal.  He  must  actually  kill  one 
contraiy  to  the  prohibition.  **  No  person  shall  kill  any 
*  *  fur-seal  *  *  within  the  limits  of  Alaska  Ten*i- 
tory,"  etc.  Uutil  the  deed  is  done,  the  locus  pceniientice  is 
open  to  him,  and  he  may  abandon  the  illegal  purpose,  and 
avoid  the  punishment  prescribed  by  the  act.  So  with  tlie 
vessel.  It  can  only  be  engaged  in  violating  this  section 
when  it  is  successfully  used  or  employed  to  accomplish  the 
same  result.  Upon  this  charge  the  libel  is  not  supported 
by  the  proof. 

As  to  the  other  charge,  the  evidence  is  satisfactoiy  that, 
when  the  master  of  the  schooner  left  San  Francisco,  he  in- 
tended to  go  into  Victoria  for  the  purpose  of  procuring  a 
crew  of  Indians,  who  were  expert  in  the  management  of 
canoes  at  sea,  and  understood  the  business  of  taking  seal; 
and  probably  to  procure  any  repairs  or  stores  which  he 
might  need  when  there. 

But,  according  to  the  authorities,  this  alone  was  not  a 
proceeding  **  on  a  foreign  voyage,"  contrary  to  the  statute. 
According  to  the  established  construction  of  section  8  of 
the  act  of  February  18,  1793,  now  section  4337  of  the  re- 
vised statutes,  a  vessel  licensed  for  the  fishing  trade  may 
lawfully  touch  at  a  foreign  port  in  the  course  of  her  voyage, 
provided  she  does  not  trade  there.' 

Says  Mr.  Justice  Story,  in  the  case  of  Tlie  Schooner  Thee 
Brothers t  1  Gal.  14:  **But,  iu  my  judgment,  the  foreign 
voyage  intended  by  the  act  is  where  the  vessel  departs  from 
the  United  States  for  a  foreign  port  with  an  intent  there  to 
engage  in  trade,  and  without  an  intent  to  seek  employment 
in  the  fisheries.  In  Taber  et  al,  v.  7he  United  States^  1 
Story,  6,  Mr.  Justice  Stoiy  also  held  that  a  whaling  voyage 
was  not  **a  foreign  voyage"  within  the  meaning  of  the  act 
of  1803,  chapter  [62,  concerning  the  clearance  of  vessels 
bound  on  a  foreign  voyage.  In  this  case,  the  facts  were: 
The  Isabella  sailed  from  New  Bedford,  in  1834,  on  a  whal- 
ing voyage,  and  did  not  return  until  1838.  During  her  ab- 
sence she  touched  at  foreign  ports  for  supplies,  but  was  em- 
ployed exclusively  in  the  whale  fishery. 
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The  object  of  the  law  is  manifest.  It  is  to  prevent  ves- 
sels engaged  in  the  coasting  trade  and  fisheries  from  becom- 
ing the  medium  of  the  introduction  of  smuggled  goods,  un- 
der the  security  and  cover  of  their  license.  ( The  Schooner 
Friendship  and  Cargo,  1  Gal.  49.)  But  if  a  vessel  engaged 
in  the  fisheries  only  touches  at  a  foreign  port,  in  the  course 
of  her  voyage,  for  supplies,  or  repairs,  or  for  any  other  pur- 
pose than  trade,  she  is  not  deemed  to  be  engaged  in  a  for- 
eign voyage.  The  fisheries  on  our  northwest  coast  are  not 
so  well  known  or  long  established  as  those  in  the  northeast, 
but  they  are  every  year  growing  in  importance,  and  many 
vessels  are  engaged  in  gathering  cheap  and  wholesome  food 
from  this  never-failing  harvest  of  the  sea.  The  port  of  Vic- 
toria lies  immediately  on  the  route  to  the  fishing  grounds, 
and  it  is  natural  and  convenient  that  vessels  bound  to  and 
from  them  should  touch  there  for  many  purposes  other  thau 
foreign  trade;  and  in  so  doing,  according  to  the  established 
construction  of  the  act  and  the  reason  of  the  matter,  thej 
do  not  violate  this  section. 

The  information  is  therefore  dismissed;  but  the  vessel 
having  proceeded  to  the  waters  of  Alaska  under  a  license  to 
engage  in  the  fisheries,  but  in  fact  for  the  purpose  of  taking 
fur-seal  there,  contrary  to  law,  and  being  found  there  and 
seized  under  very  suspicious  circumstances,  a  certificate  of 
probable  cause  will  be  allowed. 

Charles  F.  Wilkins,  Caspeo  W.  Lindsey  and  twenty-four 
others  have  filed  a  libel  of  intervention  to  enforce  a  claim 
for  wages  as  sealers  on  the  voyage  from  Victoria  to  Sea 
Otter  isle,  and  thence  to  this  port.  The  twenty-four  others 
are  the  British  Columbian  Indians  who  were  shipped  at 
Victoria  to  take  seal  in  the  northern  waters;  and  Wilkins 
and  Lindsey  were  employed  and  shipped  at  the  same  time 
as  interpreters,  the  former  at  155  per  month,  and  the  latter, 
together  with  the  Indians,  at  $30  per  month.  This  claim  is 
resisted  on  the  ground  that  the  libellants  were  not  shipped 
and  did  not  serve  as  mariners,  and  their  employment  as 
settlers  did  not  give  them  a  lien  upon  the  vessel  for  their 
wages. 

Neither  the  charterer  nor  the  master  appear  in  the  case 
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as  claimants  or  witnesses.  Tbeir  absence  is  not  explained, 
and  it  is  be  presumed  that  their  testimony  would  not  be  un- 
favorable to  the  claims  of  these  libellants. 

The  facts  of  the  case  appear  to  be  that  the  Indians  were 
shipped  with  the  consent  of  Dr.  Wood,  the  Indian  agent  at 
Victoria,  and  upon  an  agreement  with  him  for  them.  By 
this  the}*  agreed  to  ship  to  the  northern  waters  to  take  seal, 
and  to  lend  a  hand  on  board  whenever  they  were  wanted, 
for  the  sum  of  $30  per  mouth  until  they  returned  to  Vic- 
toria, when  they  were  to  be  paid  off  and  discharged.  They 
went  on  board  on  April  27,  1876,  and  remained  with  the 
vessel  until  they  were  put  ashore  at  this  port  by  the  mar- 
shal on  August  31.  During  that  time,  and  especially  upon 
the  outward  voyage,  when  head  winds  prevailed,  they  helped 
make  and  reef  sail,  heave  the  anchor  and  clear  decks,  but 
did  not  stand  watch.  They  also  were  employed  in  procur- 
ing drift-wood  and  water  for  the  use  of  the  vessel.  They 
messed  by  themselves  in  the  hold  of  the  vessel,  and  food 
was  furnished  them,  and  cooked  by  one  of  their  number. 
They  were  under  the  control  of  the  officers  of  the  schooner, 
but  communication  with  them  was  generally  had  through 
the  medium  of  the  intei*preters.  The  smaller  portion  of 
them  could  understand  and  speak  English  enough  for  ordi- 
nary conversation. 

No  case  has  been  cited  upon  the  point  of  whether  a  sealer 
is  to  be  considered  a  mariner,  and  therefore  entitled  to  a 
lien  upon  the  vessel  for  his  wages.  It  is  admitted  that 
such  persons  as  surgeons,  carpenters,  cooks,  stewards  and 
cabin-boys  are  considered  mariners.  But  it  is  claimed  that 
this  is  so  for  the  reason  that  these  persons  all  aid  in  the 
navigation  and  preservation  of  the  vessel.  But  I  think  the 
better  reason  is  found  in  the  fact  that  they  are  co-laborers 
in  the  leading  purpose  of  the  voyage.  Upon  this  ground, 
even  if  it  be  admitted  that  the  libellants  shipped  and 
served  as  sealers  only,  they  ought  to  be  deenied  mariners. 
They  were  certainly  co-laborers,  and  the  principle  laborers 
in  the  only  purpose  of  this  voyage — the  taking  of  fur-seal. 
The  seamen,  who  have  an  undoubted  lien  upon  the  vessel 
for  their  wages,  only  contributed  to  this  purpose  by  nav- 
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igating  it.  Without  these  sealers  the  yoyage  must  Lave 
been  profitless,  because  the  purpose  of  it  could  not  have 
been  accomplished.  That  nothing  was  accomplished  is  uot 
their  fault,  and  therefore  it  should  not  operate  to  their 
prejudice. 

A  principle  of  law,  as  that  the  persons  on  a  yessel  who 
are  employed  in  promoting  the  purpose  of  the  voyage  or 
aiding  in  her  navigation  shall  have  a  lien  upon  her  for  their 
wages,  must  be  applied  to  new  cases  within  the  reason  of 
the  rule,  as  they  arise.  Now,  it  would  be  impossible  to  give 
any  sound  reason  why  the  cook,  or  even  the  sailors,  on  this 
vessel  should  have  a  lien  upon  her  for  their  wages,  and  the 
sealers,  upon  whom  mainly  depended  the  success  of  the 
voyage,  should  not. 

The  correct  doctrine  upon  this  point  is  well  set  forth  by 
Benedict  in  his  Ad.  sec.  241:  ''It  is  universally  conceded  that 
the  general  principles  of  law  must  be  applied  to  new  kinds 
of  property,  as  they  spring  into  existence  in  the  progress 
of  society,  according  to  their  nature  and  incidents,  and  the 
common  sense  of  the  community.     In  the  early  periods  of 
maritime  commerce,  when  the  oar  was  the  great  agent  of 
propulsion,  vessels  were  entirely  unlike  those  of  modern 
times,  and  each  nation  and  period  has  had  its  peculiar  agents 
of  commerce  and  navigation  adapted  to  its  own  wants  and 
its  own  waters,  and  the  names  and  descriptions  of  ships  and 
vessels  are  without  number.     Under  the  class  of  mariners 
in  the  armed  ship  are  embraced  the  officers  and  privates  of 
a  little  army.     In  the  whale-ship,  the  sealiug-vessel,  the 
cod-fishing  and  herring-fishing  vessel,   the   lumber-vessel, 
the  freigh ting-vessel,  the  passenger-vessel,  there  are  other 
functions  besides  those  of  mere  navigation,   and  they  are 
performed  by  men  who  know  nothing  of  seamanship;  and 
in  the  great  invention  of  modern  times,  the  steamboat,  an 
entirely   new  set   of  operatives  are   employed;  yet  at  all 
times  and   in  all  countries  all  the  persons  who  have  been 
necessarily  or  properly  employed  in  a  vessel  as  co-laborers 
to  the  great  purpose  of  the  voyage,  have,  by  the  laws,  been 
clothed  with  the  legal  rights  of  maiiners,  no  matter  what 
might  be  their  sex,  character,  station  or  profession."    And 
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there  is  a  special  reason  why  this  should  be  so  in  this  case; 
for  the  master,  in  employing  these  libellants,  explicitly 
pledged  the  vessel  as  security  for  the  payment  of  their 
wages  for  the  round  trip,  whether  any  seal  were  taken  or 
not. 

When  it  comes  to  be  understood  that  fishers  and  sealers 
employed  on  the  northwest  coast  are  to  be  considered  mari- 
ners, it  is  probable  that  there  will  be  some  special  rule 
established  by  which  the  amount  of  their  compensation  will 
depend  somewhat  upon  the  result  of  their  labors.  In  this 
case,  at  first  blush,  it  seems  a  hardship  that  the  vessel 
should  be  bound  to  the  libelants  for  full  wages  for  the 
round  voyage  when  nothing  was  made  or  earned  by  it,  and 
they  had  comparatively  little  or  nothing  to  do.  But  that  is 
not  their  fault.  They  kept  their  agreement.  That  the  voy- 
age actually  contemplated  by  the  master  was  illegal,  they 
had  no  reason  to  know.  The  ''northern  waters,"  to  which 
they  agreed  to  go,  includes  waters  outside  the  limits  of 
Alaska.  What  effect,  if  any,  the  seizure  of  the  vessel  is  to 
have  upon  the  contract  is  a  question  that  was  suggested  in 
the  argument,  but  only  touched  upon  by  counsel.  The 
capture  and  condemnation  of  a  neutral  vessel  dissolves  the 
seaman's  contract  for  wages,  and  he  can  recover  nothing 
for  the  voyage;  but  a  mere  capture,  without  a  condemna- 
tion, does  not;  and,  in  the  meantime,  the  contract  is  only 
suspended,  and  the  seaman  lias  a  right  to  remain  with  the 
ship  and  abide  the  result.  {1  he  Saratoga,  2  Gal.  164;  Pit- 
nian  v.  Hooper,  3  Sum.  306.) 

But  in  this  case  the  purpose  of  the  voyage  appears  to 
have  been  abandoned  and  the  vessel  turned  homeward  be- 
fore the  seizure,  and  she  has  since  been  acquitted.  And 
this  was  the  act  of  the  master,  and  cannot  affect  the  rights 
of  the  libellants.  But  if  we  should  regard  the  seizure  as 
the  cause  of  the  failure  of  the  voyage,  the  rule  established 
by  the  authorities  seems  to  be,  that  when  the  voyage  is 
broken  up,  interrupted  or  lost  by  the  act  of  the  master  or 
owner,  the  seamen  are  entitled  to  their  wages  for  the  full  voy- 
age, or  damages  upon  the  contract  in  the  nature  of  wages. 
{Hoi/t  V.  Wild/ire,  3  John.  520;  27^e  31aria,  1  Bl.  &  H.  334; 
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The  Uncle  Sam,  1  McA.  77;  The  LiUlejohn,  Pefc.  Ad.  Dec. 
115.) 

Neither  do  I  suppose  that  the  rule,  freight  is  the  mother 
of  wages,  can  be  applied  to  a  voyage  like  this.  But  if  it 
could,  the  fact  that  the  failure  or  abandonment  of  the  en- 
terprise appears  to  be  attributable  to  the  master  and  owner 
jyi'o  tempore  would  prevent  its  being  applied  so  as  to  bar  a 
recovery  by  the  libellants  in  this  case.  Besides,  the  rule 
itself  seems  to  be  abolished  by  section  4525  of  the  revised 
statutes,  which  provides:  ''No  right  to  wages  shall  be  de- 
pendent on  the  earning  of  freight  by  the  vessel." 

It  follows  that  the  libellants  are  entitled  to  a  decree  for 
the  wages  specified  for  the  term  of  four  months  and  seven 
days. 

William  Gallagher,  the  first  mate,  and  six  others,  being 
the  second  mate,  four  sailors  and  the  cook,  have  also  filed 
a  libel  of  intervention  to  enforce  a  claim  for  wages  for  the 
whole  voyage,  at  the  rate  of  $75  a  month  for  the  first  mate, 
$50  a  moutli  for  the  second  mate  and  cook,  and  $35  a 
month  for  the  sailors,  less  certain  advances  stated  in  the 
account  annexed  to  the  libel.  No  defense  is  made  to  this 
claim,  and  it  is  allowed  from  the  sailing  of  the  vessel  from 
San  Francisco  until  August  31. 

The  matter  is  referred  to  the  clerk  to  ascertain  and  report 
the  sum  due  each  libellant  according  to  the  conclusions  of 
this  opinion. 


H.  A.  Cody  v.  Central  PAciprc  Railroad  Co. 

Circuit  Court,  District  op  Nevada. 
November  9,  1876. 

1.  Bailboad — Thbouoh  Ticket. — M.  purchased  a  through  emigrant  ticket 
from  Baltimore  to  San  Francisco,  at  reduced  rates,  over  the  Union  and 
Central  Pacific  Railroads  as  a  part  of  the  route.  The  contract,  contain- 
ing certaiu  limitations,  one  of  -which  is,  that  it  was  not  transferable , 
was  signed  by  M.  At  Omaha  the  contract  was  taken  up  and  an  ex- 
change check  issued  to  M.,  which  purported  upon  its  face  to  call  for 
*'one  continuous  emigrant  passage'*  from  Omaha  to  San  Francisco. 
M.  traveled  on  the  check  to  Palisade,  in  the  State  of  Nevada,  and  sold  it 
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to  C,  who  attempted  to  ride  on  the  ticket  upon  the  same  train;  Ildd, 
that  he  was  not  entitled  to  ride  on  that  check. 
2.  Continuous  Emigrant  Pasbagr. — A  coutrnct  for  "one  continuous  emi- 
grant passage  from  Omaha  to  San  Frauc'iKco,'*  is  not  a  contract  to  carry 
,  one  person  from  Omaha  to  an  intermediate  station,  and  a  second  to  an- 

other station,  and  so  on,  but  only  a  contract  to  carry  the  same  peraon 
through  the  entire  ronte. 

Before  Sawyeb,  Circuit  Judge,  and  Hillyer,  District  Judge. 

Action  at  law  to  recover  damages  from  the  defendant  for 
ejecting  the  plaintiff  from  its  cars,  upon  the  following  state 
of  facts: 

August  10,  1875,  the  Baltimore  and  Ohio  Railroad  Com- 
pany issued,  from  its  office  in  the  city  of  Baltimore,  to  one 
Michel  Meur,  a  ticket  or  contract  for  a  passage  to  San 
Francisco,  Cal.,  in  the  words  and  figures  following: 

"Issued  by  the  Baltimore  and  Ohio  Bailroad  Company. 

**  Acting  for  itself  on  its  own  road  and  as  agent  only  of  the 
other  companies  owning  portions  of  the  route  respectively. 

"Good  for  one  emigrant  passage  to  San  Francisco,  Cal., 
only,  on  presentation  of  this  ticket  with  checks  attached. 

"Not  good  unless  dated  and  bearing  official  stamp  of  office 
at  the  point  sold. 

"  Not  transferable.     Good  only  in  forward  car. 

"  Eesponsibility  for  the  safety  of  person  or  loss  of  baggage 
on  each  portion  of  the  route  is  confined  to  the  proprietors 
of  that  portion  alone. 

"Contract. — In  consideration  of  the  reduced  rate  at  which 
this  ticket  is  sold,  it  will  be  forfeited  if  not  presented  to  the 
Union  Pacific  Railroad  Company,  for  passage,  within  ten 
(lays  from  date  of  sale,  officially  stamped  on  the  back,  with 
the  same  date  in  writing  on  the  face,  and  signed  by  the 
purchaser.  No  stop-over  check  to  be  issued  on  this  ticket, 
and  the  coupons  hereto  will  not  be  received  for  passage  if 
detached  from  the  contract. 

"  This  ticket  is  to  be  exchanged  by  the  Union  Pacific  Rail- 
road Compan}^  at  Omaha,  for  one  limited  to  nine  days  from 
date  of  issue,  on  which  baggage  will  be  checked  to  destina- 
tion only. 

"I  hereby  agree  that  the  purchase  of  this  ticket  with  the 
coupons  attached  is  made  subject  to  each  and  all  of  the 
above  conditions. 

"Dated  August  10,  1875. 

"(Signed)  Michel  Meur." 
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Upon  Lis  arrival  at  Omaha  the  Union  Pacific  Railroad 
Company  gave  to  Meur,  in  exchange  for  the  ticket  set  forth 
above,  another  ticket,  known  as  the  Union  Pacific  Bailroad 
emigrant  exchange  check,  which,  omitting  the  names  of  sta- 
tions and  marginal  figures  and  letters  not  material  here,  is 
in  the  following  words : 

"  Union  and  Central  Pacific  Bailroad  Line. 

**Thos.  L.  Kimball, 

•*  3442.  Gen'l  Ticket  A.gent  U.  P.  B.  B. 

"  One  continuous  emigrant  passage  from  Omaha  to  sta- 
tion canceled. 

'*  Good  for  nine  days  from  date  indicated  in  the  margin, 
after  which  time  it  will  be  void. 

*'  No  stop-over  check  given  on  this  ticket. 

**  Baggage  checked  only  to  destination.  Whole,  1875. 
Half." 

With  this  ticket  Meur  traveled  to  Palisade,  a  station  on 
defendant's  road,  and  there  sold  it  to  the  plaintiff,  Cody. 
Cody  then  took  the  same  train  which  Meur  had  just  left, 
and  in  turn  traveled  to  Battle  Mountain,  fifty  miles  west  of 
Palisade.  The  conductor  refused  to  recognize  the  ticket 
purchased  by  Cody  as  entitling  him  to  a  passage,  and  de- 
manded fare  of  him,  which  he  refused  to  pay.  Thereupon 
he  was  ejected  from  the  cars,  at  Battle  Mountain,  without 
any  unnecessary  force  or  severity. 

It  further  appeared,  from  the  evidence,  that  the  rate  of 
fare  per  mile  for  a  through  third-class  or  emigrant  passage 
is  much  less  than  the  rate  on  the  same  train  from  interme- 
diate stations  to  San  Francisco,  or  from  one  intermediate 
station  to  another;  that  one  inducement  for  issuing  these 
third-class  tickets  and  running  an  emigrant  train  is  the  local 
travel  paid  for  at  the  increased  local  rates;  that,  except  this 
through  emigrant  train,  there  is  no  emigrant  tram  run  on 
the  defendant's  road  between  Ogden  and  San  Francisco, 
nor  are  any  third-class  tickets  sold  by  the  defendant.  Pas- 
sengers who  get  on  this  through  emigrant  train  at  way  sta- 
tions along  the  defendant's  road  pay  local  rates  of  fare. 

The  case  was  tried  by  the  court  without  a  jury. 

Charles  N.  Harris,  for  plaintiff. 
T.  B.  McFarlandy  for  defendant. 
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Sawyeb,  Circuit  Judge.  It  is  clear  to  our  minds  that  the 
plaintiff  had  no  right  to  ride  on  defendant's  road  upon  the 
check  purchased  of  Meur  at  Palisade,  and  that  he  was  prop- 
erly excluded  from  the  cars  on  that  ground.  Meur  made  a 
contract  for  a  through  emigrant  passage  from  Baltimore  to 
San  Francisco  at  a  reduced  rate  in  consequence  of  taking  a 
through  passage.  His  contract  stated  in  terms  that  it  was 
not  transferable,  and  he  signed  the  contract  assenting  to  its 
conditions.  The  written  contract  was  surrendered  in  pur- 
suance of  its  provisions  at  Omaha,  where  Meur  received 
from  the  Union  Pacific  Bailroad  Company  the  usual  check 
given  in  such  cases,  known  as  the  "Union  Pacific  Bailroad 
emigrant  exchange  check,"  which  called  for  *'one  contin- 
uous emigrant  passage  from  Omaha  to  station  canceled,'* 
viz. :  San  Francisco.  The  contract  entered  into  with  Meur 
was  to  carry  him  through  the  whole  distance  as  an  emi- 
grant, and  not  to  carry  him  to  one  station,  and  some  one 
else  to  another.  And  it  was  an  express  term  of  the  con- 
tract that  it  was  '*  not  transferable."  It  does  not  affect  the 
question,  that  the  evidence  of  the  original  contract  was  sur- 
rendered at  Omaha,  and  the  exchange  check  given  not  fully 
expressing  the  terms  of  the  contract.  The  check  was, 
doubtless,  evidence  in  Meur's  hands  that  he  was  entitled  to 
a  *' continuous  emigrant  passage"  from  Omaha  to  San 
Francisco.  But  it  did  not  purport  to  give  the  terms  of  the 
contract.  The  fact  that  through  emigrant  rates  are  lower 
than  rates  for  local  travel  from  station  to  station  is  one  of 
general  notoriety.  The  check  had  marks  and  numbers  re- 
ferring to  the  written  contract  at  first  executed,  by  which  the 
connection  of  the  two  could  be  traced  and  identified.  It 
was  the  duty  of  the  purchaser  to  ascertain  before  purchas- 
ing what  his  rights  under  the  purchase  would^  be.  If  he 
did  not  i^nderstand  the  numbers  and  reference,  as  well  as 
the  other  matter  expressed  upon  the  check,  he  should  have 
ascertained  what  they  signified.  He  knew,  at  all  events, 
tliat  the  check  only  called  for  a  '^  continuous  emigrant  pas- 
sage "  from  Omaha  to  San  Francisco,  and  that  he  was  not 
an  emigrant  and  not  a  passenger  from  one  of  these  points  to 
the  other.     But  if  the  check  is  considered  only  as  evidence 
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of  a  right  to  a  passage  from  Omaha  to  San  Francisco,  with- 
out regard  to  the  previous  contract  in  pursuance  of  which 
it  was  in  facfc  issued,  the  result,  in  our  judgment,  would  bo 
the  same.  It  is  still  evidence  upon  its  face  only  of  a  right 
to  '*  one  continuous  emigrant  passage  "  from  Omaha  to  San 
Francisco.  The  evidence  showed  that  through  rates  from 
Omaha  to  San  Francisco  are  considerably  less  than  local 
rates  from  one  station  to  another;  that  a  railroad  company 
can  aflford  to  carry  cheaper  on  long  through  routes  than  on 
short  local  portions  of  the  route;  and  that  their  tariff  of 
fares  is  based  upon  this  principle.  It  is  evident  that  this 
must  be  the  case.  A  contract,  therefore,  for  one  **  contin- 
uous emigrant  passage  "  from  Omaha  to  San  Francisco  is 
not  a  contract  to  carry  one  man  from  Omaha  to  the  next  sta- 
tion, another  to  the  next  station,  and  so  on  through  the  en- 
tire line,  but  an  entirely  different  contract,  and  one  upon 
different  terms,  and  for  a  different  rate  of  compensation. 
If  this  experiment  should  succeed,  parties  could  readily  ar- 
range privately  for  local  travel  at  through  rates  without  the 
consent  of  the  companies.  A  party  might  as  well  contract 
to  carry  a  ton  of  freight  from  Omaha  to  San  Francisco,  and 
then  insist  that  he  could  have  a  ton  carried  to  the  first  sta- 
tion, and  transfer  a  right  to  another  party  to  carry  another 
and  different  ton  of  freight  to  the  next  station,  and  so  on 
through  the  entire  line.  The  inconvenience  and  loss  to  the 
company  would  doubtless  be  greater  than  in  the  case  of  a 
passenger,  but  the  difference  is  only  in  degree,  not  in  prin- 
ciple. In  the  case  in  hand,  then,  whether  we  regard  the 
exchange  check  issued  to  Meur  as  a  part  of  the  original 
contract,  or  as  an  independent  contract  for  one  "continuous 
emigrant  passage  from  Omaha  to  San  Francisco,''  it  was  not 
a  contract  to  carry  Meur  from  Omaha  to  Palisade,  and 
Cody  or  some  one  else  to  some  other  station  on  tlie  road. 
The  right  to  ride  upon  the  road  upon  this  check  from  Pal- 
isade could  not  be  transferred  to  Cody  without  defendant's 
consent.  And  the  fact  that  the  contract  was  for  one  throagh 
passage  appeared  on  the  face  of  the  check  itself.  Plaintiff, 
therefore,  was  not  entitled  to  ride  on  the  check,  as  the 
defendant  never  contracted  to  carry  him  on  it.     As  he  re- 
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f ased  to  pay  the  usual  fare,  he  was  properly  ejected  from  the 
defendant's  cars  on  that  ground. 
Let  judgment  be  entered  for  defendant. 


In  re  Owen  McAdam. 

District  Court,  Distmct  of  California. 
November  10,  1876. 

1.  Dkbtv  dub  I'ktitionino  Crkditobs — AaoBEOATK  Indebtkdnbss  ov  Bank- 
BDPT. — Debto  nuder  $230  are  to  be  reckoned  both  in  compating  the 
debts  represented  by  the  petitioning  creditors  and  the  total  probable 
debts  of  the  bankrupt. 

Before  Hoffman,  District  Judge. 
Echoard  ilt/ers,  for  petitioning  creditors. 
E.  B,  Drake,  for  attaching  creditors. 

Hoffman,  J.  The  report  of  the  register  shows  that  of  the 
debts  due  to  the  four  petitioning  creditors,  only  one,  viz. : 
that  due  Leviuski  Bros,  exceeds  $250.  The  bankrupt  was 
also  indebted  to  D.  Foley  in  the  sum  of  $550.  To  enable 
the  latter  to  bring  suit  in  a  Justice's  Court,  two  notes  for 
$275  each  were  substituted  for  the  note  for  $550,  and  suits 
were  brought  and  judgments  recorded,  one  in  the  name  of 
Foley,  and  the  other  in  that  of  Harding,  his  agent.  These 
constituted  all  the  debts  due  by  the  bankrupt,  $250. 

The  debt,  therefore,  to  Levinski  Bros,  for  $543. 12  consti- 
tuted more  than  a  third  in  value  of  all  the  provable  debts 
of  the  bankrupt,  amounting  to  $250,  and  Levinski  Bros, 
constituted  more  than  a  fourth  in  number  of  the  creditors 
holding  provable  debts  of  like  amount. 

To  give  the  court  ji^risdiction  of  the  case  it  is  necessary 
that  the  petition  shall  be  signed  by  creditors  '^  who  shall 
constitute  one-fourth  thereof  in  number,  and  the  aggregate 
of  whose  provable  debts  amounts  to  one-third"  of  the  total 
provable  debts  of  the  bankrupt.     This  requirement  is  lim* 
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ited  by  a  succeeding  clause,  Avhich  provides  that  in  com- 
puting the  number  of  creditors  who  shall  join  in  the  peti- 
tion, creditors  wliose  respective  debts  do  not  exceed  $250 
shall  not  be  reckoned.  But  if  there  be  no  creditors  whose 
debts  exceed  that  sum,  or  if  the  requisite  number  of  cred- 
itors holding  debts  exceeding  $250  fail  to  sign  the  petition, 
creditors  having  debts  for  a  less  amount  shall  be  reckoned 
for  the  purposes  aforesaid. 

It  would  seem,  from  these  somewhat  obscure  provisions, 
that  the  petitioning  creditoi-s  must  in  all  cases  represent  at 
least  one-third  of  the  aggregate  provable  debts,  but  that 
they  need  not  necessarily  constitute  one-fourth  in  number 
of  all  the  creditors.  They  must  constitute  one-fourth  in 
number  of  only  those  creditors  who  hold  debts  exceeding 
$250,  unless  there  be  none  such,  or  uuless  the  requisite 
number  of  such  creditors  fail  to  sign,  in  either  of  which 
cases  creditors  for  a  less  amount  are  to  be  reckoned. 

In  the  case  at  bar  the  requisite  number  of  creditors  hold- 
ing debts  exceeding  $250  have  signed,  viz. :  one  out  of  two, 
or  if  Harding  be  deemed  a  creditor,  one  out  of  three. 
Creditors  therefore  for  a  less  amount  must  be  excluded  from 
the  computation  "of  the  number  of  creditors  who  shall 
join  in  the  petition."  The  act  makes  no  provision  for  ex- 
cluding debts  under  $250  from  the  computation  either  of 
the  amount  of  indebtedness  to  be  represented  by  the  peti- 
tioning creditors  or  from  the  aggregate  indebtedness  of  the 
bankrupt.  The  amount  of  the  debts  due  toLevinski  Bros, 
and  the  three  petitioning  creditors,  A.  M.  Marks,  Thos.  E. 
Nash,  and  Hobart,  Wood  &  Co.,  is  $1042.12.  The  total 
amount  of  indebtedness  of  the  bankrupt  was  $2485.10. 
The  petitioning  creditors,  therefore,  represent  more  than 
one-third  of  the  total  indebtedness  of  the  bankrupt. 

The  petitioners  are  thus  found  to  constitute  one-fourth  in 
number  of  the  creditors  whose  debts  exceed  $250,  and  they 
represent  one-third  of  all  the  provable  debts  owed  by  the 
bankrupt.  The  requirements  of  the  act  thus  appear  to 
have  been  fully  satisfied. 

The  register  also  reports  that  the  four  petitioning  cred- 
itors constitute  one-fourth  of  the  total  number  of  creditors, 
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viz.:  six.  The  exceptions  filed  by  the  attaching  creditors 
sfcate  the  total  number  of  the  latter  to  be  nineteen.  I  have 
looked  over  the  testimony,  and,  so  far  as  I  can  ascertain,  the 
report  of  the  register  is  correct.  But  the  point  is  immaterial 
if  I  am  right  in  holding  that  creditors  whose  debts  do  not 
exceed  1250  are  to  be  excluded  from  the  computation  of 
the  nnmber  of  creditors  who  are  to  join  in  the  petition;  bat 
the  debts  due  them,  whatever  their  amount,  must  be  in- 
cluded in  the  computation  of  the  value  of  the  debts  repre- 
sented by  the  petitioners,  and  of  the  aggregate  indebted- 
ness of  the  debtor.  (See  12  N.  B.  R.  366;  Id.  388.)  Ex- 
ceptions  overruled  and  adjudication  ordered. 


Hugh  Waters  v.  James  B.  Campbell. 

CiKcrrr  Court,  District  of  Oregon. 
November  24,  1876. 

1.  Alaska,  how  fab  Indian  Country. — Alaska  is  not  "  Inilian  conn  try  " 

iu  the  technical  sense  of  that  phrase,  only  so  far  as  the  introdaction  and 
disposition  of  spirituous  liquors  is  concerned;  and,  subject  to  this  re- 
straint, it  is  open  to  occupation  and  trade  generally. 

2.  LdCKMsK  TO  TuADE  IN. — There  is  no  law  of  the  United  States  requiring 

persons  to  be  licensed  to  trade  in  Alaska,  even  with  the  Indians. 

3.  Rkpkaliko  Clacsk  of  Skction  1954  of  thk  Rktiskd  Statutks. — The  pro- 

Tision  of  the  general  appropriation  act  of  March  3,  1873,  ( 17  Stiit.  530) 
extending  sections  20  and  21  of  the  Indian  Intercourse  Act  of  June  30, 
1834,  over  Alaska,  being  local  in  its  character,  wns  not  repealed  by  the 
repealing  clause  of  section  1954  of  the  revised  statutes. 

4.  Pboviso  in   Skction   1954 — Fbopeb  Place  of. — The  proviso  in  section 

1954  of  the  revised  statutes  should  be  placed  at  the  end. of  it,  and  not  in 
the  middle  of  the  second  clause  of  it,  as  now  printed. 

Before  Deady,  District  Judge. 

This  ivas  an  action  for  false  imprisonment.  It  was  com- 
menced on  June  27,  1876,  in  the  State  Circuit  Court  for  the 
county  of  Clatsop,  and  subsequently,  upon  the  petition  of 
the  defendant,  removed  to  this  court. 

IV.  W,  Page  and  Hugh  T.  Bwgliam,  for  plaintiff. 
W,  W,  Upton  and  Bufua^  Mallory,  for  defendant. 
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Deady,  J.  The  oomplaint  herein  alleges  that  the  plaint- 
ifif,  oa  and  betoro  September  18,  1874,  *'  was  residing  and 
doing  a  lawful  business,  trading  in  goods,  wares  and  mer- 
chandise, at  Fort  Wrangle,  in  the  Territory  of  Alaska,"  and 
that  the  defendant,  being  then  and  there  a  resident  of  Sitka, 
in  said  Territory,  **  maliciously,  and  without  probable  cause 
or  lawful  authority,"  arrested  the  plaintiff  and  kept  him  in 
custody  at  said  Wrangle  and  Sitka  until  December  24,  1874, 
when  he  caused  said  plaintiff  to  be  removed  from  said  Ter- 
ritory to  this  port,  in  custody,  thereby  wrongfully  impris- 
oning the  plaintiff  for  the  period  of  one  hundred  and  eigh* 
teen  days. 

The  defendant  demurs  to  the  complaint,  because  it  does 
not  state  facts  sufficient  to  constitute  a  cause  of  action. 
Upon  the  argument  of  the  demurrer  the  only  cause  assigned 
was  that  as  it  appeared  from  the  complaint  that  the  plaintiff 
was  engaged  as  a  trader  in  Alaska  it  should  also  appear 
therefrom  that  he  wjis  at  the  time  duly  licensed  as  an  In- 
dian trader  therein;  and  that,  this  fact  not  being  alleged,  it 
followed  that  the  plaintiff  was  wrongfully  in  the  country, 
and  therefore  cannot  maintain  an  action  for  the  alleged  false 
imprisonment. 

The  demurrer  is  oveiTuled.  The  argument  in  support  of 
it  assumes  that  the  defendant  at  the  date  of  the  imprisonment 
was  a  military  officer  of  the  United  States,  having  authority 
to  arrest  and  remove  the  plaintiff  from  Alaska,  upon  the 
ground  that  the  latter  was  engaged  in  trading  with  the 
Indians  therein  contrary  to  law. 

But  it  does  not  appear  that  the  defendant  is  or  was  a 
person  having  authority  to  arrest  or  imprison  any  one  in 
Alaska,  or  that  he  acted  in  the  premises  otherwise  than  as 
a  private  citizen.  In  fact,  the  demurrer  admits  the  allega- 
tion of  the  complaint,  that  the  arrest  was  made  without 
authority  or  probable  cause. 

But  even  assuming,  as  the  argument  for  the  demurrer 
did,  that  it  appears  that  the  defendant  was  an  officer  of  the 
United  States  army  in  command  in  Alaska  at  the  time  of 
the  imprisonment,  still  the  demurrer  is  not  well  ttiken. 

It  does  not  appear  from  the  complaint  that  the  defendant 
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was  trading  with  tbe  Indians  in  Alaska.  There  are  other 
people  than  Indians  in  Alaska  with  whom  he  might  trade. 
The  country  is  not  occluded,  but  is  open  to  occupation  by 
any  one  who  may  choose  to  go  there,  subject  to  certain 
restraints  concerning  the  introduction  and  disposition  of 
spirituous  liquors. 

Alaska  is  not  ** Indian  country"  in  the  technical  sense  of 
that  term  any  further  than  Congress  has  made  it  so.  (U. 
S,  V.  Savdqff,  2  Saw.  312.)  Section  1  of  the  Alaska  Act  of 
July  27, 1868  (15  Stat.  240;  section  1954  of  the  R.  S.),  hav- 
ing been  amended  by  the  general  appropriation  act  of  March 
3,  1873  (17  Stat.  630),  so  as  to  extend  over  the  Territory  of 
Alaska  (sections  20  and  21  of  the  Indian  Intercourse  Act  of 
June  30,  1834),  said  Territory,  so  far  as  the  introduction 
and  disposition  of  spirituous  liquors  is  concerned,  was 
thereby  made  ''Indian  country."  {In  re  John  A.  Caiir^ 
3  Saw.  317.)  Subject  to  this  restriction,  the  country  seems 
to  be  open  to  occupation  and  trade,  even  with  Indians. 
The  provisions  of  the  Intercourse  Act  of  1834  (section  2129 
et  seq.  of  the  R.  S.)  which  prohibit  trading  with  the  In- 
dians in  the  Indian  country,  except  under  a  license  from  a 
superintendent  or  agent  of  Indian  affairs,  are  local  in  their 
character;  and  not  having  been  specially  extended  over 
Alaska,  as  sections  20  and  21  aforesaid  were,  are,  therefore, 
not  in  force  there. 

There  is  even  some  question  whether  said  sections  20  and 
and  21  are  in  force  there  since  the  enactment  of  the  re- 
vised statutes.  Chapter  3,  of  title  23  aforesaid,  of  the  re- 
vised statutes,  does  not  contain  section  1  of  Alaska  Act,  a» 
amended  by  the  general  appropriation  act  aforesaid,  of 
March  3, 1873,  but  only  as  originally  enacted,  and  therefore 
the  provision  extending  sections  20  and  21  of  the  Indian 
Intercourse  Act  over  Alaska  are  not  contained  in  the  revised 
statutes.  The  revised  statutes  were  passed  June  22,  1874; 
but  the  revision  not  having  been  brought  down  further  than 
December  1,  1873,  they  were  postponed  in  effect  to  all  acts 
passed  after  that  date. 

Section  5583  of  the  revised  statutes  provides:  '*  All  acts  of 
Congress  passed  prior  to  said  first  day  of  December,  1873, 
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any  portion  of  which  is  embraced  in  any  section  of  said  revis- 
ion, are  hereby  repealed,  and  the  section  applicable  thereto 
shall  be  in  force  in  lieu  thereof;  all  parts  of  such  acts  not 
contained  in  such  revision  having  been  repealed  or  super- 
seded by  subsequent  acts,  or  not  being  general  or  pejrraa- 
nent  in  their  nature;  provided,  that  the  incorporation  into 
said  revision  of  any  general  or  permanent  provision,  taken 
from  an  act  making  appropriations,  or  from  an  act  contain- 
ing other  provisions  of  a  private,  local  or  temporary  char- 
acter, shall  not  repeal  or  in  any  way  affect  any  appropria- 
tion, or  any  provision  of  a  private,  local  or  temporary  char- 
acter, contained  in  any  of  said  acts,  but  the  same  shall  re- 
main in  force;  and  all  acts  of  Congress  passed  prior  to  said 
last-named  day,  no  part  of  which  are  embraced  in  said  re- 
vision, shall  not  be  affected  or  changed  by  its  enactment." 

A  mere  glance  at  this  section  shows  that  there  is  a  blun- 
der in  its  composition  or  printing.  After  a  somewhat  care- 
ful examination  and  analysis  of  it,  I  think  it  was  intended  to 
be  arranged  and  read  thus:  Let  the  proviso  end  with  these 
words  at  the  beginning  of  the  third  line  from  the  bottom  of 
the  section,  ^' shall  remain  in  'force,"  and  then  place  it  at 
the  end  of  the  section,  instead  of  in  the  middle  of  the  sec- 
ond clause  thereof,  as  it  now  appears  to  be.  The  second 
clause  will  then  read,  "  all  parts  of  such  acts  not  contained 
in  such  revision  having  been  repealed  or  superseded  by 
subsequent  acts,  or  not  being  general  or  permanent  in  their 
nature,  and  all  acts  of  Congress  passed  prior  to  said  last- 
named  day,  no  part  of  which  are  embraced  in  said  revision, 
shall  not  be  affected  or  changed  by  its  enactment." 

By  the  first  clause  of  this  section,  the  general  appropria- 
tion act  of  March  3,  1873,  including  the  clause  extending 
sections  20  and  21  aforesaid  over  Alaska,  is  repealed,  be- 
cause a  portion  of  the  same  is  embraced  in  section  1954  ''  of 
said  revision."  But  the  proviso  to  the  section  excepts  from 
the  operation  of  this  clause  **  any  provision  of  a  private, 
local  or  temporary  character  "  contained  in  ^such  appropria- 
tion act.  The  provision  extending  sections  20  and  21  of  the 
Indian  Intercourse  Act  over  Alaska  is  local  in  its  character, 
and  therefore  not  repealed  by  this  repealing  clause.     The 
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same  effect  may  be  produced  by  the  second  clause  of  the 
section,  because  it  exempts  from  the  operation  of  the  re- 
pealing chiuse  all  parts  of  the  acts  of  Congress  not  contained 
in  the  revision  and  not  being  general  or  permanent  in  their 
nature. 
The  demurrer  is  overruled. 


Ira  G.  French  v.  Thomas  Edwards  et  al. 

CiRcurr  Court,  District  or  Calxfornu. 
November  27,  1876. 

1.  CoNYKYANCE  PxNDBNTE  LiTV. — Where  in  an  action  to  recover  Innd,  the 

plaintiff  conveys  to  a  stranger  the  preiniHea  in  controversy,  penderde  lite, 
nnder  the  Code  of  Procednve  of  the  State  of  California,  the  action  may 
be  prosecuted  to  judgment  in  the  name  of  the  original  party;  and  aneh 
conveyance  cannot  be  set  np  by  'way  of  supplemental  answer  to  de- 
feat a  recovery  of  the  possession. 

2.  JcDOUKNT — EsTOPPKL. — F.  Bucd  E.  to  Tccovcr  land,  and  there  was  a  trial 

and  judgment  for  defendant.  Afterward  F.  conveyed  the  same  land  to 
v.,  who  sued  E.  to  recover  the  same.  E.  set  up  as  a  defense  by  way  of 
estoppel  the  prior  judgment  against  F.,  and  the  subsequent  conveyance 
to  v.,  and  the  court  found  the  matter  of  estoppel,  and  gave  judgment  for 
defendant  on  that  ground.  Afterward  the  said  first  judgment  in  F.  v.  E, 
was  reversed  on  writ  of  error,  and  the  case  remanded  for  a  new  trial. 
V.  in  the  meantime  conveyed  to  R.  When  the  case  of  F.  v.  JE.  was 
again  called  for  trial,  E.  moved  for  leave  to  file  a  supplemental  answer, 
setting  up  the  conveyance  to  V.  and  his  subsequent  conveyance  to  R. ;  that 
the  action  was  then  prosecuted  for  the  sole  benefit  of  R.,  and  by  way  of 
estoppel  against  any  recovery  for  the  benefit  of  R.,  the  said  judgment 
in  V,  T.  E,:  Held,  That  the  vacation  of  the  judgment  in  F.  v.  E.  after 
the  judgment  in  V,  v.  E.^  which  was  based  upon  the  first  judgment,  re- 
moved the  matter  of  estoppel,  and  that  the  judgment  in  V.  v.  E.  con- 
stituted no  defense  to  the  action. 

3.  SupPLKVKNTAL  Amswkbs. — Supplemental  answers  are  in  the  nature  of  pleas 

puis  darrein  continuance  under  the  former  practice,  and  like  such  pleas, 
should  be  interposed  at  the  first  opportunity  after  coming  to  the  knowl- 
edge of  the  parties. 

4.  Samk. — Where  pending  an  action  matter  has  arisen  constituting  a  good 

technical,  though  an  inequitable  defense,  which,  the  defendant  haviug 
notice,  has  for  several  years  neglected  to  plead,  one  trial  having  inter- 
vened, the  court  after  such  delay,  in  the  exercise  of  its  discretion,  will, 
on  the  ground  of  laches,  refuse  leave  to  file  a  supplemental  answer  set- 
ting up  such  matter  as  a  defense. 

5.  Calitobnia  Codb  Civil  Pbookdubk. — Section  367  construed. 
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Before  Sawyer,  Circuit  Judge. 

Action  to  recover  land.  The  complaint  in  the  action  was 
filed  November  8,  1866.  A  trial  by  jury  having  been  had, 
and  a  verdict  found  for  defendants,  judgment  on  said  verdict 
was  entered  April  26,  1867. 

Afterward  on  September  26,  1867,  the  plaintiff,  French, 
conveyed  the  premises  in  controversy  to  one   Robert  H. 
Vance,  who  soon  after,  on  November  4,  1867,  commenced 
in  his  own  name,  an  action  in  the  State  Court  of  the  Sixth 
Judicial  District,  against  the  defendants  in  this  action  and 
other  parties,  to  recover  possession  of  the  premises.     The 
defendants  herein,  in  their  answer  to  Vance's  complaint,  set 
up  as  a  defense  the  said  former  adjudication  in  tlieir  favor 
in  this  action  of  April  26,  1867;  the  said  subsequent  con- 
veyance to  Vance;  that  said  conveyance  was  Vance's  only 
title,  and  that  said  matters  ought  not  to  be  again  litigated. 
The  case  was  tried,  and  the  issue  on  this  defense  was  found 
by  the  court  for  the  defendants.     As  a  conclusion  of  law, 
the  court  found  that  the  ''  plaintiff  is  estopped  from  main- 
taining this  action  by  the  verdict  and  judgment  entered  iu 
said  Circuit  Court  in  said  action  of  French  v.  Edwards  eial., 
and  that  said  verdict  and  judgment  are  a  bar  to  said  action 
herein."    Judgment  for  defendants  was  accordingly  entered 
upon  said  finding  April  18,  1868.     Vance,  however,  estab- 
lished his  title,  and  recovered  as  to  those  defendants  who 
were  not  parties  to  this  action,  or  did  not  plead  the  matter 
of  estoppel.     Afterward  on  April  12,  1870,  French,  by  writ 
of  error,  removed  said  judgment  of  April  26,  1867,  to  the 
Supreme  Court  for  review,  and  thereupon  said  court,  at  the 
October  term,  1871,  reversed  said  judgment  and  remanded 
the  cause  for  a  new  trial,  (13  Wall.  516)  tiie  judgment  re- 
versed being  the  same  set  up  and  established  as  a  bar  to 
said  action  in  said  case  of  Vance  v.  these  defendants. 

Upon  the  return  of  the  case  to  this  court,  the  defendants, 
on  August  20,  1872,  by  leave  of  the  court,  filed  a  supple- 
mental answer,  setting  up  a  conveyance  of  the  title  to  them, 
by  deed  executed  since  the  last  trial,  upon  a  sheriff's  sale, 
in  pursuance  of  a  judgment  rendered  for  taxes  levied  on  , 
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said  premises.  At  the  September  term  of  this  court,  1872, 
the  case  was  again  tried,  and  some  of  the  issues  found  upon 
which  judgment  was  again  rendered  for  defendants,  on  Oc- 
tober 30,  1872.  This  judgment  was  also  reversed  on  writ 
of  error  at  the  October  term,  1874,  and  the  case  again  re- 
manded with  directions  to  proceed  in  conformity  with  the 
opinion  of  the  court,  (21  Wal.  15C)  which  was  afterward 
construed  as  requiring  the  court  to  proceed  and  try  the 
other  issues,  and  in  other  respects  to  proceed  in  such  man- 
ner as  according  to  its  judgment  justice  may  require.  (1 
Otto,  425-6.)  The  case  having  been  returned  to  this  court, 
and  subsequently  set  for  trial,  when  the  case  was  called  on 
February  8,  1876,  the  defendants,  in  pursuance  of  notice 
previously  given  to  plaintiff 's  counsel,  on  January  26,  1876, 
moved  the  court  for  leave  to  file  supplemental  answers: 

1.  That  since  the  commencement  of  this  action,  to  wit: 
on  September  27,  1867,  plaintiff  conveyed  the  premises  in 
controversy  to  B.  H.  Vance,  hereinbefore  mentioned,  and 
that  his  estate  has  consequently  terminated,  and  he  has 
now  no  right  to  a  judgment  for  the  possession; 

2.  That  since  the  commencement  of  this  action  the  plaint- 
iff conveyed  the  premises  in  controversy  to  said  Vance,  as 
aforesaid;  that  Vance  afterward  brought  his  action  against 
these  defendants,  the  action  hereinbefore  set  out,  and  the 
matters  between  said  Vance  and  defendants  were  adjudi- 
cated in  said  action  between  said  Vance  and  these  defend- 
ants; that  Vance  afterward  conveyed  to  one  Reynolds,  with 
knowledge  of  said  prior  adjudication,  who  is  now  the  party 
in  interest  for  whose  benefit  this  action  is  beinpf  prosecuted, 
and  that  he  is  estopped  by  said  judgment  in  Venice  v.  Ed- 
wards from  farther  litigating  the  matter. 

The  plaintiff  opposed  the  motion  for  leave  to  file  said  sup- 
plemental answers  on  the  grounds: 

1.  That  the  matters  sought  to  be  set  up  came  to  the 
knowledge  of  defendants  so  long  ago,  at  least,  as  April  18, 
1868,  when  said  judgment  in  their  favor,  now  sought  to  be 
set  up,  was  rendered  in  the  said  case  of  Vance  v.  Edwards 
ct  aZ.,  and  during  all  the  intervening  time  of  some  eight 
years  they  have  neglected  to  set  up  these  defenses,  although 
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there  has  since  been  one  trial  and  appeal  to  the  Supreme 
Court; 

2.  That  the  matters  alleged  in  said  several  proposed  sup- 
plemental answers  do  not,  in  either  case,  constitute  a  de- 
fense to  said  action,  and  are,  therefore,  irrelevant  and  imma- 
terial. 

John  H.  McKune  and  J.  W.  Armstrong,  for  motion. 

HougMon  (k  Reynolds,  contra. 

Sawyer,  Circuit  Judge.    As  to  the  matter  set    up    in 
the  first  supplemental  answer — the  conveyance  to    Vance 
since    the    commencement  of    this    action,   it    is    settled 
by  the  decisions  of  the  Supreme  Court  of  California  that 
this  is  no   defense  to   the   action  under  the   statutes    of 
California.     Section  34  of  the  act  concerniDg  conveyances 
authorizes  the  owner  of  land   in   the   adverse   possession 
of  another  to  convey  it   "with   the  same  effect  as  if  he 
was  in   the  actual  possession  thereof."    And  section    19 
of  the  Practice  Act,    in  force  at   the  time  of  the  convey- 
ance to  Vance,  provided  that  "an  action  shall  not  abate  by 
the  death  or  other  disability  of  a  party,  or  by  the  transfer 
of  any  interest  therein,  if  the  cause  of  action  survive  or 
continue. .   In  case  of  death  or  other  disability  of  a  party, 
the  court,  on  motion,  may  allow  the  action  to  be  continued 
by  or  against  his  representative  or  successor  in  interest. 
In  case  of  any  other  transfer  of  interest  the  action  may  be 
continued  in  the  name  of  the  original  party,  or  the  court 
may  allow  the  person  to  whom  the  transfer  is  made  to  be 
substituted  in  the  action."     Under  these  provisions  of  the 
statute,  the  Supreme  Court  of  California  has  settled  the 
construction  that  in  an  action  to  recover  the  possession  of 
land,  the  action  may  proceed  in  the  name  of  tlie  original 
party,  after  a  conveyance  to  a  ^ivaviger pendente  lite,  and  that 
such  conveyance  is  no  defense  against  a  recovery  of  posses- 
sion. {Moss  V.  Shear,  30  Cal.  474-5.)     The  change  in  the 
common  law,  by  which  a  party  out  of  possession  is  author- 
ized to  convey  his  lands,  rendered  this  change  in  the  prac- 
tice necessary,  otherwise  it  would  often  happen,  as  was  the 
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case  in  3Io88  v.  Shear,  and,  as  is  the  case  in  this  action, 
the  statute  of  limitations  would  bar  an  action  by  the 
grantee  before  he  could  have  an  opportunity  to  bring  his 
action,  or  even  before  the  conveyance  to  him.  If  the  pend- 
ing action  could  not  be  continued  in  the  name  of  the  orig- 
inal party,  or  the  grantee  be  substituted,  the  title  might  be 
cut  off  by  the  statute  even  while  the  litigation  is  going  on. 
Without  such  a  provision  in  the  Code  of  Procedure,  the 
owner  of  lands  in  the  possession  of  another,  would  lose 
much  of  the  advantage  of  the  provision  of  the  statute  allow- 
ing him  to  convey  while  out  of  possession. 

This  is  a  veiy  important  consideration  in  this  State,  where 
the  statutory  period  is  extremely  short.  According  to  my 
judicial  experience  and  observation,  the  only  cases  in  which 
attempts  have  been  made  to  set  up  a  conveyance  to  strangers 
to  the  suit  pendente  lite,  to  defeat  a  recovery,  have  been 
cases  where  the  defendants  have  been  in  a  position 
to  avail  themselves  of  the  statute  of  limitations,  in  case 
they  could  defeat  the  pending  action  in  the  name  of  the 
grantor,  and  compt^l  the  grantee  to  bring  a  new  action. 
Be  this  as  it  may,  the  questions  now  under  consideration 
depend  upon  the  provisions  of  the  State  statute  referred  to, 
and  that  construction  is  settled  by  the  highest  court  of  the 
State,  and  is  controlling  in  this  court.  (Tioga  Railroad  v. 
Blosshurg  ik  C\  IL,  20  Wal.  137.) 

The  change  of  the  language  in  section  4  of  the  old  Prac- 
tice Act,  when  carried  into  the  new  Code,  does  not  in  my 
judgment  affec^t  the  question.  The  case  is  governed  by  the 
other  provisions  cited.  But  if  it  did,  the  change  cannot  be 
construed  to  apply  to  cases  already  pending,  wherein  a 
party  would  be  liable  to  lose  his  right  of  action  altogether 
under  the  statute  of  limitations  if  his  right  to  recover  in  the 
pending  action  be  cut  off,  and  he  be  compelled  to  bring  a 
new  suit.  Besides,  section  4  doubtless  refers  to  the  com- 
mencement of  a  suit,  not  to  its  continuance  after  it  has  been 
properly  commenced. 

As  to  the  said  judgment  in  the  case  of  Vance  v.  Lin- 
coln et  al.,  sought   to  be   set  up   as   an   estoppel   in   the 

second  proposed   supplemental   answer.      It  will   not    be 
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necessary,  under  the  view  I  take,  to  consider  how  far  that 
judgment  could  under  any  circumstances  affect  this  ac- 
tion. It  is  enough  to  say  that  the  first  judgment  in 
this  present  action,  which  was  adjudged  in  that  case  to 
estop  Vance  from  relitigating  the  title,  has  since  the  entry 
of  that  judgment  been  itself  vacated  on  appeal,  and  if  it 
ever  could  be  an  obstacle,  it  no  longer  stands  in  the  way  of 
an  inquiry  into  the  merits  of  his  title.  The  judgment  in  Vance 
V.  Lincoln  cannot  stand  in  the  way,  for  it  is  only  evidence 
that  at  the  time  of  its  entry  there  was  a  judgment  in  exist- 
ence which  estopped  the  parties  from  further  litigation.  It 
does  not  touch  or  effect  subsequent  changes  in  the  condition 
of  things.  Since  that  time  there  has  been  a  change,  and 
the  judgment  upon  which  the  judgment  in  Vance  v.  Lincoln 
proceeded  has  been  vacated.  The  reversal  of  that  judgment 
is  not  merely  a  destruction  of  the  evidence  upon  which  the 
case  of  Vance  v.  Lincoln  was  tried,  but  a  change  in  the  state 
of  the  facts  themselves.  The  record  in  Vance  v.  Lincoln 
shows  that  the  judgment  proceeded  alone  on  the  estoppel 
of  the  prior  judgment  in  this  case,  which  has  since  been  set 
aside,  and  we  are  now  proceeding  to  try  the  case  again  in 
pursuance  of  the  mandate  of  the  Supreme  Court. 

The  record  in  the  case  of  Vance  v.  Lincoln  is  conclusive  evi- 
dence that,  at  the  time  of  its  entry,  Vance  was  estopped  from 
further  litigating  the  title  to  the  land  in  controversy,  while 
the  record  in  this  case  now  in  progress  is  also  conclusive  evi- 
dence that,  since  the  judgment  in  that  action,  the  estoppel 
therein  adjudged  has  been  annulled  and  removed,  and  that 
there  is  nothing  to  preclude  an  examination  into  the  title  of 
Vance  and  his  grantees,  and  especially  nothing  to  preclude 
such  examination  in  this  particular  action. 

But  these  matters  now  sought  to  be  set  up  in  supple- 
mental answers  necessarily  came  to  the  knowledge  of  the 
defendants  some  eight  years  before  they  offered  to  set  them 
up,  for  the  judgment  in  Vance  v.  Lincoln  et  al.,  in  which 
they  were  determined  in  their  favor,  bears  date  April  18, 
1868.  More  than  four  years  after  that  time,  this  case  was 
tried  again,  and  has  since  been  to  the  Supreme  Court  and 
returned  for  another  trial;  yet  no  effort  was  made  to  set  up 
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these  defenses  till  the  present  motion,  notice  of  which  was 
given  in  the  latter  part  of  January,  1876,     A  supplemental 
uDSwer  is  in  the  nature  of  a  plea  puis  darrein  continumtce 
under  the  old  practice,  which  it  was  necessary  to  plead  at 
the  first  opportunity,  and  before  the  next  continuance,  and 
could  only  be  pleaded  at  a  later  date  by  leave  granted  by 
the  court  in  its   discretion,  upon   showing   a  satisfactory 
excuse  for  the  negligence.     The  ends  of  justice,  I  think, 
require  the  same  rule  to  be  applied  in  the  case  of  supple- 
mental answers,  and  this  very  case  affords  a  striking  illus- 
tration of  the  propriety,  not  to  say  the  necessity,  of  such  a 
rule.     Both  of  the  defenses   sought  to  be  set  up,  if  they 
could,   under  any  circumstances,  be  regarded  as  valid  de- 
fenses, are  purely  technical  and  without  substantial  merit; 
aad  upon  the  hypotiiesis  that  the  plaintiff  or  his  grantee 
really  has  tlie  title,  it  would  work  a  transfer  of  the  property 
of  the  plaintiff  or  his  grantee  to  the  trespasser  upon  his 
rights,  and  therefore  be  grossly  inequitable  if  tliey  should 
prevail.     Upon  the  first  defense,  if  this  action  should  be 
defeated,    the   right  of   action   of   Yance,    the   grantee   of 
French,  and  Reynolds,  his  grantee,  is  barred  by  the  statute 
of  limitations,  and  Yance,  as  shown  by  the  said  judgment 
iu  Vance  v,  Lincoln  ei.  ai.,  never  was  in  a  position  to  main- 
tain an  action  in  his  own  name  till  his  action  was  barred  or 
might  have   been   barred.     If  the  second  defense  sUbuld 
prevail,  then  the  plaintiff  and  his  grantors  will  lose  their 
land,  no  matter  how  good  their  title  may  be,  without  ever 
having  had  an  opportunity  to  have  their  title  in  fact  finally 
adjudicated.     Thus,  in    either  event,  the    defendants,    by 
wrongfully  taking   possession  of  plaintiffs  property  and 
skillful   and    adroit    management  of    pretended  defenses, 
would,  after  putting   the  plaintiff  to   the   trouble  and  ex- 
pense of  years,  of  litigation,  in   process  of  time  not   only 
defeat  his  action,  but  actually,  by  this  iniquitous  process, 
acquire  the  title  to  his  property.     That  defenses  which  are 
liable  to  work  such  results  are  entitled  to  no  favorable  con- 
sideration  at  the  hands   of  a  court  of  justice,  needs  no 
argument    to    demonstrate,    and    such   are    the   proposed 
defenses  in  this  case.     That  plaintiff  has  some  ground,  at 
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least,  to  prosecute  this  action,  may,  for  the  purposes  of 
this  motion,  be  inferred  from  the  fact  that  Vance  actually 
established  his  title  and  recovered,  in  said  case  of  Vance  v. 
Lincoln  et  aL  J  against  those  defendants  who  were  not  in  u 
position  to  avail  themselves,  or  did  not  avail  themselves,  of 
the  estoppel  of  the  first  judgment  entered  in  this  case,  and, 
so  far  as  the  record  shows,  was  only  defeated  as  to  the 
defendants  in  this  action  by  being  precluded  by  the  said 
judgment  in  this  action  from  any  investigation  of  their 
title.  In  the  first  trial,  which  took  place  before  I  had  the 
honor  to  preside  in  this  court,  the  plaintiff  was  defeated  by 
a  tax  deed  which  the  Supreme  Court  held  to  be  void.  On 
the  second  trial  he  was  defeated  by  a  purely  technical 
defense,  which  this  court  reluctantly  sustained.  The  Su- 
preme Court  reversed  the  judgment  upon  a  point  which, 
doubtless,  fairly  arose  on  the  record,  but  which  did  not 
occur  to  counsel  in  this  court,  was  not  suggested  at  the 
trial,  and,  consequently,  was  never  passed  upon  or  consid- 
ered by  this  court,  while  the  only  point  decided  by  this 
court,  and  intended  by  the  court  and  counsel  who  tried  this 
case  to  be  presented  by  the  record  to  the  Supreme  Court, 
was  not  considered  at  all  by  the  appellate  court.  The 
same  point,  however,  was  decided  in  another  case  by  the 
Supreme  Court  at  the  same  term  in  the  same  M'ay  as  by  this 
court  in  this  case.  {Schidenberg  v.  Harrinum,  21  Wal.  63.) 
I  do  not  regret,  however,  that  the  counsel  on  appeal  and 
the  Supreme  Court  found  a  point  upon  which  the  judgment 
could  be  reversed  as  to  this  technical  defense,  and  the  case 
remanded  for  retrial  upon  its  real  merits.  I  think,  how- 
ever, after  so  many  years  neglect  on  the  part  of  the 
defendants  to  set  up  their  proposed  technical  and  inequita- 
ble defenses,  in  view  of  all  the  circumstances  of  this  case, 
that,  even  conceding  them  to  be  good  defenses,  if  they  had 
been  set  up  in  time,  which  I  do  not  in  fact  admit,  the 
court  in  the  exercise  of  a  sound  discretion  is  fully  justified 
in  denying  leave  to  file  these  supplemental  answers  at  this 
late  date  on  the  ground  of  laches. 

The  motion  for  leave  is  therefore  denied,  both  on  the 
ground  of  laches  and  the  ground  that  the  matters  sought  to 
be  set  up  do  not  constitute  defenses  to  the  action. 
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Henry  C.  Hyde,  Assignee,  v.  Bartlett  Doe. 

District  Court,  District  of  California. 
December,  1876. 

1.  CoRPOBATioNS. — "Where  certain  persons  formed  a  corporation  under  the 
act  of  April  11,  1802  (St*it.  of  Cal.),  and  without  transacting  any  busi- 
ness re-incorporated  themselves  under  the  act  of  1853,  under  which  last 
incorporation  all  their  business  was  done:  Htld^  that  the  validity  of 
those  act-i  must  be  determined  by  the  provisions  of  the  act  of  1853,  not- 
withstanding that  the  first  corporation  was  not  formally  disincorporated. 
The  filing  of  the  duplicate  certificate  with  the  Secretary  of  State  is  not 
essential  to  the  legal  existence  of  a  corporation,  except  as  between  it  and 
the  State. 

Before  Hoffman,  District  Judge. 
M,  G.  Cobb  and  Thomaa  B,  Biahopy  for  complainant. 
James  L,  Boyd  And  W.  W.  Crane,  Jr.,  for  defendant. 

Hoffman,  J.  The  principal  points  discussed  in  the 
voluminous  brief  filed  by  the  counsel  for  the  plaintiff  have 
already  been  considered  and  decided  by  the  court.  The 
only  new  facts  developed  by  the  testimony  taken  since  the 
former  decision  are  as  follows : 

It  appears  that  the  corporation  was  originally  formed 
under  the  act  of  April  11,  1862,  but  being  advised  by  coun- 
sel that  that  act  did  not  permit  the  extended  operations 
contemplated  by  the  company,  a  new  incorporation  was 
efiected  under  the  act  of  1863.  As  no  business  whatever 
had  been  transacted  under  the  original  incorporation,  it 
vras  not  deemed  necessary  to  formally  disincorporate, 
and  re -incorporate  under  the  new  certificate.  AH  the 
business  ever  transacted  by  the  bank  was  done  under 
the  second  incorporation.  It  appears,  however,  that  the 
corporation  was  organized  before  the  copy  of  its  certificate, 
filed  in  the  office  of  the  county  clerk,  was  filed  in  the  office 
of  tbe  secretary  of  state.  It  is  claimed  that  under  these 
circumstances  the  corporation  must  be  deemed  to  have 
been  formed  under  the  act  of  1862,  and  that  the  validity  of 
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its  acts  must  be  determined  by  the  provisions  of  that  stat- 
ute.    But  in  this  view  I  cannot  concur. 

There  can  be  no  question  that  its  original  incorporation 
was  abandoned.  It  has  never  claimed  or  pretended  to  act 
under  that  certificate,  and  there  was  for  several  years  a  total 
non-user  of  any  franchise  it  might  have  acquired  by  its  first 
incorporation.  The  claim  it  now  makes  is  purely  technical 
and  grossly  inequitable.  It  seeks  to  recover  back  from  the 
lender  securities  given  to  him  for  money  honestly  lent  to  it, 
and  used  in  the  course  of  its  business  and  to  pay  its  debts, 
without  notice  or  suspicion  that  it  was  under  any  disability 
to  contract  the  debt,  and  this  without  offering  to  return  the 
money,  or  any  part  of  it. 

This  court  has  already  decided  that  the  bank  was  not  under 
any  disability  to  contract  a  debt  if  incorporated  under  the 
Act  of  1853.  To  hold,  that  in  judgment  of  law  and  contrary 
to  the  fact,  it  was  incorporated  and  acting  under  its  first 
abandoned  and  disused  incorporation,  and  not  under  the 
substituted  incorporation,  which  was  made  for  the  express 
purpose  of  increasing  its  powers  and  enabling  it  to  extend 
its  operations,  would,  in  my  opinion,  be  to  establish  an  er- 
roneous rule  on  purely  technical  grounds,  and  to  the  mani- 
fest defeat  of  justice.  No  authority  for  the  position  assumed 
by  the  counsel  for  the  plain tift'  is  cited. 

The  names  of  the  incorporators  and  that  of  the  incorpora- 
tions were  the  same  in  both  cases.  I  am  not  aware  of  any 
legal  obstacle  to  the  formation  by  the  same  persons,  and 
even  under  the  same  name,  of  as  many  corporations  as  they 
may  desire.  If  in  this  case  the  second  incorporation  was 
regular,  it  may  be  regarded  as  creating  a  new  and  inde- 
pendent corporation,  entitled  to  all  the  rights  and  privileges 
acquired  by  the  act  of  incorporation  as  fully  and  completely 
as  if  the  same  persons  had  not  previously  incorporated  them- 
selves under  the  same  name,  but  for  a  different  purpose.  In 
this  view  there  would  be  two  existing  corporations  having 
the  same  name,  and  composed  of  the  same  persons,  but 
constituting  distinct  legal  entities. 

To  determine  the  validity  of  an  act  purporting  to  have 
been  performed  by  a  corporation  having  the  name  common 
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to  bothy  it  would  be  only  necessary  to  inquire  which  of  the 
corporations  \yas  acting.  An  inquiry,  in  this  case,  of  easy 
solution,  for  the  first  corporation  never  transacted  any  busi- 
ness whatever.  If  it  be  objected  that  this  view  is  technical 
aud  artificial,  it  may  be  answered  that  the  claim  of  the 
plaintiff  is  based  on  purely  technical  grounds,  and  if  allowed, 
would  work  a  practical  injustice. 

It  may  further  be  urged  that  the  mere  act  of  creating  a 
corporation  by  complying  with  the  simple  requirements  of 
the  laws  on  that  subject  does  not,  when  the  franchise  has 
never  been  used,  and  all  rights  under  it  have  been  aban- 
doned, create  such  a  legal  disability  in  the  persons  who 
have  formed  it,  to  create  a  new  corporation  for  different 
purposes,  though  under  the  same  name,  as  will  make  all 
acts,  though  in  fact  performed  in  the  exercise  of  the  new 
franchise,  yet  in  the  eye  of  tlie  law  considered  to  have  been 
performed  under  the  old  and  abandoned  one;  and  this 
merely  because  the  formality  of  a  technical  dissolution  of 
the  first  corporation  was  not  observed. 

It  is  further  contended  that  the  acts  of  this  corporation 
must  be  deemed  to  have  been  done  under  the  first  franchise, 
because  the  second  corporation  was  organized  before  the 
copy  of  the  certificate  was  filed  in  the  office  of  the  secre- 
tary of  state.  To  this  it  is  only  necessary  to  say,  that  this 
point  has  been  otherwise  determined  by  the  Supreme  Court 
of  this  State. 

In  Mokelumne  Hill  Caiial  &  Mining  Co.  v.  Woodbury  (14 
Cal.  426),  it  was  held  that  though  the  right  of  the  corpora- 
tion to  be  considered  such,  and  to  exercise  corporate  powers 
depends  upon  the  fact  of  the  performance  of  the  particular 
acts  named  in  the  statute,  as  essential  to  its  corporate  exis- 
tence, yet  that  the  filing  of  the  duplicate  certificate  with  the 
secretary  of  state  is  not  one  of  these  acts;  that  the  cor- 
poration acquired  a  valid  legal  existence  by  the  filing  of  the 
certificate  with  the  county  clerk,  and  that  the  remedy  for 
the  omission  to  file  the  duplicate  rests  with  the  State  alone, 
and  must  be  enforced  by  a  direct  proceeding  instituted  by  it. 

I  consider  this  authority  conclusive.     So  far  as  private 
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persons  are  concerned  the  corporation  acquired  a  valid  legal 
existence  by  the  filing  of  the  certificate  in  thq  county  clerk's 
office. 

A  decree  will  be  entered  in  accordance  with  this  opinion. 


The  Revenue  Cutter. 

District  Court,  District  op  Oregon. 
December  11,  1876. 

1.  Suit  in  Admiralty. — A  snit  in  ndmiralty  in  a  National  court  to  enforce 
a  lien  given  by  the  State  law  is  not  a  jadicial  proceeding  under  Hnch 
law,  and  therefore  the  United  States  is  not  entitled  in  such  suit 
to  have  the  res  diHuharged  from  arrest  undcir  section  3753  of  the  revised 
statutes. 

Before  Deady,  District  Judge. 

Application  by  the  United  States  as  claimant  for  the  dis- 
charge of  the  vessel  upon  stipulation  under  section  3754  of 
the  revised  statutes. 

Rafii8  Mallory  and  George  Durham,  for  claimuant. 

Cyrus  Dolph  and  Charles  Uptori,  for  libellants. 

Deady,  J.  On  November  28,  Coffin  and  Hendry  filed  their 
libel  in  this  court  against  **the  vessel  known  as  the  Revenue 
Cutler,''  alleging  that  such  vessel  is  owned  and  was  built  by 
the  Oregon  Iron  Works,  a  corporation  formed  under  the 
laws  of  Oregon,  and  that  said  libellants,  in  1876,  at  the 
special  instance  and  request  of  said  corporation,  furnished 
labor  and  materials  of  the  value  of  $3659.20,  for  the  rigging 
and  equipping  said  vessel,  which,  by  the  laws  aforesaid, 
constitute  a  lien  upon  the  same. 

On  December  9,  the  United  States  intervened  and  filed  a 
claim  and  answer  of  ownership  of  the  property,  and  applied 
to  the  court  for  the  discharge  of  the  vessel  upon  giving  a 
stipulation,  as  provided  by  section  3754of  the  revised  statutes. 

Counsel  for  libellants  objected,  upon  the  ground  that  this 
is  not  **a  judicial  proceeding  under  the  laws  of  any  State, 
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District  or  Territorj-,"  and  therefore  the  case  is  not  within 
the  section.  Section  3753,  supra,  provides  that:  **  When- 
ever any  property  owned  or  held  by  the  United  States,  or 
in  which  the  United  States  have  or  claim  an  interest,  shall 
in  any  judicial  proceeding  under  the  laws  of  any  State,  Dis- 
trict or  Territory,  be  seized,  arrested,  attached  or  held  for 
the  security  or  satisfaction  of  any  claim  made  against  such 
property,  the  secretary  of  the  treasury,  in  his  discretion, 
may  direct  the  solicitor  of  the  treasury  to  cause  a  stipula- 
tion to  be  entered  into  by  the  proper  district  attorney  for 
the  discharge  of  such  property  from  such  seizure,  arrest, 
attachment  or  proceeding,  to  the  eftect  that  upon  such  dis- 
charge the  person  asserting  the  claim  against  such  property 
shall  become  entitled  to  all  the  benefits  of  this  and  the  fol- 
lowing section."  The  following  section,  section  3754,  pro- 
vides, that  in  case  the  property  is  discharged  upon  any  such 
stipulation,  and  final  judgment  is  given,  ^'afiirming  the 
claim  for  the  security  or  satisfaction  of  which  such  proceed- 
ings have  been  instituted,  and  the  right  of  the  person  as- 
serting the  same  to  enforce  it  against  such  property  by 
means  of  such  proceedings,  notwithstanding  the  claims  of 
the  United  States  thereto,  such  final  judgment  shall  be 
deemed,  to  all  intents  and  purposes,  a  full  and  final  deter- 
mination of  the  rights  of  such  person,  and  shall  entitle 
such  person,  as  against  the  United  States,  to  such  rights  as 
he  would  have  had  in  case  possession  of  such  property  had 
not  been  changed;"  and  that  any  such  judgment,  if  for  the 
payment  of  money,  shall  be  paid  at  the  treasury  out  of  any 
moneys  not  otherwise  appropriated,  provided  the  amount 
paid  thereon  ''shall  not  exceed  the  value  of  the  interest  of 
the  United  States  in  the  property  in  question." 

This  vessel  was  arrested  in  a  suit  in  admiral tv  in  this 
court  to  enforce  a  lien  arising  under  the  law  of  the  State  in 
favor  of  the  libellants.  It  is  therefore  a  **  judicial  pro- 
ceeding," but  not  one  under  the  laws  of  **  any  State,"  etc. 
On  the  contrary,  it  is  a  proceeding  in  a  court  of  the  United 
States,  commenced  and  prosecuted  "  under,"  according  to, 
and  by  authority  of  the  laws  of  the  United  States.  It  matters 
not  that  the  right  claimed  by  the  libellaut,  and  herein 
Bought  to  be  enforced,  arises  under  a  State  law. 
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The  question  is  not  under  what  law  does  the  right  claimed 
by  the  libellant  arise,  but  under  what  law  does  the 'pro- 
ceeding take  place  in  which  the  property  is  seized  or  ar- 
rested ?  To  authorize  the  discharge  of  this  vessel  upon 
this  stipulation,  the  "judicial  proceeding"  in  which  it  is 
arrested  must  be  one  taken  or  conducted  **  under  " — in  sub- 
ordination to— the  law  of  the  State.  Such  a  proceeding  caa 
only  take  place  in  the  State  court.  It  follows  that  the  sec- 
tion does  not  include  a  **  judicial  proceeding"  in  the  Na- 
tional courts,  and  therefore  this  case  is  not  within  its  pur- 
view. The  origin  of  these  two  sections  is  not  obvious. 
They  are  compiled  from  the  act  of  June  11,  1864  (13  Stat. 
122),  entitled,  "An  act  to  authorize  the  secretary  of  the 
treasury  to  stipulate  for  the  release  from  attachment  or  other 
process  of  property  claimed  by  the  United  States  and  for 
other  purposes."  It  is  probable  that  the  act  was  passed 
with  reference  to  the  possession  of  the  captured  and  aban- 
doned property  claimed  by  the  United  States  during  the 
war  with  the  Confederacy. 

When  the  United  States  intervenes  in  this  court  to  claim 
property  in  custody  upon  its]  process,  it  stands  upon  the 
footing  of  any  other  suitor,  and  can,  therefore,  only  pro- 
cure the  delivery  of  such  property  upon  the  ordinary  admi- 
ralty stipulation. 

The  application  is  denied. 


Collins  Crane,  Assignee,  v.  I.  C.  Morrison  et  al. 

District  Court,  District  or  California. 
December  15,  1876. 

1.  DrRsomnoN— CoNVKRSioN — Bights  or  Skparatk  CRKDirons. — Where  A. 
Hud  B.,  partnerH  iti  tnide,  dissolved  the  partnership,  and  divided  the 
joint  i)roperty  between  them,  each  partner  assiTniing  and  agreeing  to  pay 
the  debts  contracted  in  respect  of  the  property  of  which  he  became  the 
Kcpiirate  owner,  and  siibseqaently  B.  entered  into  a  partnership  with  C, 
to  whom  he  sold  n  third  interest  in  his  share  of  the  former  joint  prop- 
erty of  A.  &  B.,  and  the  firm  of  B.  &  C.  contracted  debts,  and  became 
bankrupt;  but  before  the  adjudication  their  joint  property  was  attached 
at  the  suit  of  an  alleged  firm  creditor  of  A.  &  B.:  Heldj  that  only  the 
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balnuce  of  the  firm  property  of  B.  &  G.»  nfter  sntisfj'ing  the  firm  debts, 
and  adjusting  the  accounts  between  the  pnrtuers,  was  subject  to  the  at- 
tachment, and  that  the  assignee  in  bankruptcy  was  entitled  to  the  pos- 
session of  the  joint  property  of  B.  &  C,  for  the  benefit  of  the  joint 
creditors  of  the  firm. 

Before  Hoffman,  District  Judge. 
W.  G.  Holmes,  for  eomplaiuants. 
Sdh  Eobinson,  for  defendants. 

Hoffman,  J.  In  the  ease  of  Henry  C.  Hyde  v.  Letvis  Ba- 
ker,  Jr.,  this  court  had  occasion  incidentally  to  consider 
wbat  are  the  rights  of  a  retiring  partner  who  has  assigned 
his  interest  in  the  firm  assets  to  a  remaining  partner  upon 
an  agreement  by  the  hitter  to  become  responsible  for  the 
firm  debts. 

There  seemed  to  be  much  reason  for  holding  with  Mr.  J. 
Allen  in  Menogh  v.  Wkiiwdl  (52  N.  T.  157-8),  that  even 
where  there  was  no  express  stipulation  for  the  application 
of  the  joint  assets  to  the  pa^^ment  of  the  joint  debts,  the 
same  equity  might  exist  in  favor  of  the  retiring  partner  to 
compel  such  application  as  he  would  have  had  as  contin- 
uing partner. 

But  this  equity  cannot  exist  where  new  rights  have  at- 
tached by  reason  of  the  change  of  interests,  as  where  rights 
of  individual  creditors  have  accrued,  or  %vhere  the  contin- 
uing partners  or  the  new  firm  have  disposed  of  the  property, 
or  there  are  creditors  of  the  new  firm.  (9  Cush.  553;  14 
Gray,  534;  Dimon  v.  Hazard,  32  N.  Y.  65.) 

It  appears  in  the  case  at  bar,  that  on  the  second  of  Julj', 
1875,  the  firm  of  Jessup  &  Stevens,  composed  of  William 
H.  Jessup  and  Bussell  Stevens,  was  dissolved  by  mutual 
cousent,  and  public  notice  given  thereof  by  advertisement. 

The  firm  property  was  divided  between  the  partners,  Ste- 
vens retaining  the  Cobb  Mountain  saw-mill  property,  and 
Jessup  the  flour-mill  property  in  Lake  county. 

Each  of  the  partners  agreed  to  assume  and  pay  and  save 
the  other  harmless  from  the  debts  contracted  in  respect  of 
the  property  of  which  he  became  the  separate  owner. 
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Stevens  having  failed  to  comply  with  this  latter  part  of 
the  agreement  within  the  time  prescribed,  Jessup  notified 
him  that  he  had  rescinded  the  contract.  In  the  meantime, 
and  before  any  default  on  the  part  of  Stevens  to  fulfill  Lis 
contract  had  occurred,  he  had  entered  into  a  partnership 
with  one  Marshall  to  run  the  Cobb  Mountain  saw-mill,  and 
had  convejed  to  him  one-third  of  that  property  for  110,000, 
$1000  to  be  paid  in  cash,  and  the  remainder  in  the  manner 
specified  in  the  agreement. 

On  or  about  the  seventeenth  September,  1875,  the  de- 
fendant, Morrison,  commenced  an  action  against  Stevens 
and  Jessup  on  a  promissory  note  for  $600,  made  by  Stevens 
and  indorsed  by  Jessup.  The  consideration  for  this  note 
was  the  payment  (in  effect)  by  Morrison  of  a  firm  debt  due 
by  the  former  firm  of  Stevens  &  Jessup  to  one  Mills. 

On  the  same  day,  an  attachment  was  levied  by  Morri- 
son's direction  on  the  property  now  in  dispute.  The  prop- 
erty' seized  consisted  chiefly  of  lumber  at  the  Cobb  Mount- 
ain saw-mill,  and  claimed  by  and  in  the  possession  of  the 
new  firm  of  Stevens  &  Marshall.  It  still  remains  in  the 
possession  of  the  sheriff"  (the  defendant  Ingram),  who  holds 
it  under  that  attachment. 

On  the  twenty-ninth  December,  1876,  Stevens  &  Marshall 
were  adjudged  bankrupts,  and  their  assignee  brings  this 
suit  to  recover  the  property  referred  to. 

It  does  not  very  clearly  appear  whether  the  property  was 
seized  as  the  property  of  Stevens,  or  that  of  Stevens  & 
Jessup,  or  that  of  Stevens  &  Marshall,  The  right  to  hold 
it  seems  to  be  defended  on  three  grounds: 

1.  That  by  the  rescission  by  Jessup  of  the  contract  be- 
tween him  and  Stevens  the  property  which  had  been  divided 
between  them  and  converted  into  the  separate  property  of 
each  was  reconverted  into  joint  property,  and  became  liable 
for  the  joint  debts  of  the  dissolved  firm,  of  which  debts 
the  promissory  note  signed  by  Stevens  and  indorsed  by 
Jessup,  was  one; 

2.  That  as  some  of  the  property  was  the  joint  property 
of  the  firm  of  Stevens  &  Marshall,  the  separate  creditor  of 
Stevens  had  a  right  to  seize  and  sell  his  interest  in  the 
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firm;  t.  c,  the  balance  that  might  be  due  after  payment  of 
the  joint  debts; 

3.  That  tlie  property  was  in  part  at  least  the  separate 
property  of  Stevens,  and,  therefore,  liable  for  his  debts. 

1.  It  seems  to  me  unquestionable  that  the  agreement  be- 
tween Stevens  and  Jessup  operated  not  only  a  dissolution 
of  the  partnership,  but  a  conversion  of  the  firm  property 
assigned  to  each  partner  into  the  separate  property  of  the 
partner  to  whom  it  was  assigned.  Whatever  lien  or  equity 
Jessup  might  have  enforced  to  compel  the  application  by 
Stevens  of  his  share  of  the  joint  assets  so  converted  into 
his  separate  property  to  the  payment  of  those  of  the  joint 
debts  which  he  had  assumed,  (a  point  upon  which  it  is  un- 
necessary to  express  an  opinion)  it  is  plain  that  Jessup 
would  have  had  no  such  right  as  against  the  creditors  of  the 
new  firm,  or  any  assignee  of  Stevens  for  valne.  Before  de- 
fault made  by  Stevens  or  notice  of  rescission  by  Jessup, 
the  latter  had  sold  a  third  interest  in  the  property  to  Mar- 
shall, with  whom  ho  had  entered  into  partnership,  the  part- 
ners holding  the  whole  property  as  joint  assets  in  the  jiro- 
portion  of  their  respective  interests. 

The  adverse  and  paramount  rights  of  Marshall,  and  of 
the  creditors  of  Stevens  &  Marshall,  had  therefore  at- 
tached, and  Jessup  had  no  longer  any  right  or  lien,  equitable 
or  otherwise,  upon  the  property,  for  the  payment  of  the 
joint  debts  of  the  former  firm.  A  fortiori  the  property 
which  had  thus  become  the  property  of  the  new  firm,  and 
primarily  liable  for  its  debts,  could  not  be  taken  to  satisfy 
the  claim  of  a  joint  creditor  of  the  extinct  firm,  even 
admitting  Morrison  to  have  been  such.  On  the  bankruptcy 
of  the  firm  of  Stevens  &  Marshall,  their  joint  property 
passed  to  the  assignee  in  bankruptcy,  to  be  applied  to  the 
satisfaction  of  their  joint  debts.  The  balance  (after  satis- 
fying those  debts  and  adjusting  the  accounts  between  the 
partners),  which  may  be  due  to  Stevens,  would  alone  be 
subject  to  Morrison's  attachment.  As  the  firm  is  admitted 
to  be  insolvent,  no  such  balance  can  be  looked  for. 

2.  It  is  claimed  that  Morrison,  as  the  separate  creditor  of 
Stevens,  had  a  right  to  seize  all  the  property  of  the  firm  of 
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Steveus  &  Marshall,  although  he  can  sell  only  the  defend- 
ant partner's  interest,  and  that  the  sheriff  thereby  became 
tenant  in  common  with  the  other  partner.  In  the  case  of 
Osborn,  assignee^  etc.,  v.  McBride  (3  Sawyer,  690),  tliis  court 
had  occasion  to  consider  a  question  nearly  similar.  In  that 
case,  several  judgments  had  been  obtained  against  each  of 
two  partners,  for  separate  debts,  and  several  executions  is- 
sued. The  interests  of  both  partners  in  the  firm  assets  had 
been  separately  sold  on  execution,  and  bought  by  the  de- 
fendant in  the  suit  brought  by  the  assignee  in  bankruptcy 
of  the  firm. 

It  was  held  that  "the  sale  on  execution,  of  either  or  both 
of  the  partners'  interests,  in  satisfaction  of  a  separate  debt, 
gave  to  the  purchaser  only  an  interest  in  the  assets  which 
might  remain  after  the  payment  of  the  partnership  debts. 
The  fact  that  he  purchased  the  interests  of  both  the 
partners,  sold  on  separate  executions,  can  have  no  effect  to 
enlarge  the  interest  of  either,  acquired  on  the  separate  sale 
of  that  interest.  He  took  merely  a  right  to  an  account, 
and  can  now  hold  the  partnership  assets  only  subject  to 
that  account,  and  in  entire  subordination  to  the  joint 
creditors." 

It  was  further  held,  that  partnership  debts  have  in 
equity  and  by  the  Bankrupt  Act  an  inherent  priority  of 
claim,  to  be  discharged  out  of  partnership  property,  and  as 
between  a  firm  and  its  creditors,  the  title  of  the  former  is 
not  divested  by  any  separate  transfers  to  strangers,  by  one 
or  all  of  the  partners,  in  payment  of  their  individual  debts, 
or  by  proceedings  against  them  separately  with  reference 
to  their  individual  interests,  and  when  there  has  been  no 
transfer  by  the  firm,  and  the  property  remains  in  specie 
and  capable  of  being  levied  upon,  it  maj'  be  followed  in 
the  hands  of  those  claiming  by  such  transfers  or  proceed- 
ings, and  may  be  levied  on  by  a  judgment  creditor  of  the 
firm.     (Menagh  v.  Whitwell,  52  N.  Y.  149.) 

But  even  admitting  that  the  rights  here  attributed  to  the 
creditor  may  be  doubtful,  and  that  his  remedy  is  to  be 
sought  in  equity,  there  can  be  no  doubt  that  where  the 
separate  creditor  of  a  partner  has  taken  partnership  prop^ 


Dist.  Or.]         The  Kevenue  Cutter,  No.  2.  143 

1877.]  Points  decided. 


erty  in  execution  for  his  separate  debt,  the  other  partners 
may  file  their  bill  against  the  separate  creditor,  the  debtor 
partner  and  the  sheriff,  praying  a  general  account  of  the 
partnership,  and  the  payment  of  what  is  due  them,  and  that 
the  debtor  and  sheriff  may  be  enjoined  from  proceeding 
under  the  execution,  and  selling  the  stock  and  effects;  and 
a  court  of  equity  will  give  relief  accordingly,  and  the  same 
relief  is  given  in  favor  of  the  assignees  in  bankruptcy. 
(Collyer  on  Partnership,  sec.  831;  Taylor  v.  Field;  Wats 
Partnership,  p.  100;  16  Vesey,  559;  4  Ves.  396;  and  see 
Osborn  v.  McBride,  3  Sawyer,  590.) 

It  is  urged  that  Jessup  has  filed  his  bill  in  the  Fourth 
District  Court  in  this  State,  against  Stevens,  Marshall  and 
the  defendant,  Morrison,  praying  for  an  accounting  of  the 
copartnership  affairs  of  Jessup  &>  Stevens,  and  for  the  ap- 
pointment of  a  receiver;  and  that  a  receiver  has  been  ap- 
pointed whose  possession  cannot  now  be  divested.  To  tliis 
it  is  a  sufficient  answer  to  say,  that  the  receiver  is  not  in 
possession;  the  property  sued  for  is  in  the  possession  of 
the  sheriff,  who  holds  under  the  attachment  levied  in  the 
Bait  brought  by  defendant  Morrison. 

On  the  whole,  I  am  of  opinion  that  the  property  levied  on 
by  Morrison  was  the  firm  property  of  the  bankrupts,  Ste- 
vens &  Marshall,  and  that  their  assignee  is  entitled  to  the 
possession  of  it  for  the  purpose  of  converting  it  into  cash, 
aud  satisfying  the  joint  creditors  of  that  firm.  The  right 
of  Morrison  under  his  attachment  to  any  balance  that  raa}' 
be  due  Stevens,  after  satisfying  the  joint  creditors,  will  be 
duly  protected  by  the  court. 


The  Revenue  Cutter,  No.  2. 

District  Court,  District  of  Oregon. 
January  2,  1877. 

1.  CoKTRACT  TO  BoiLD  A  Vksskl. — Upon  R  contract  to  build  and  deliver  a 
veHsel  after  a  successful  trial  trip  nt  sea,  although  the  party  for  whom  it 
is  built,  in  pursuance  of  the  contract,  inspects  and  approves  the  work 
as  it  progresses,  aud  makes  payments  thereon  in  proportion  to  sucb 
progress,  said  party  does  not  thereby  become  the  owner  of  such  vessel, 
nor  until  the  final  completion  and  delivery  thereof. 
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2.  Mabitime  Contbact. — A  vessel  launched  and  afloat  upon  the  navigable 

waters  of  this  district  is  a  vessel  built,  and  a  contract  to  furnish  materials 
for  her  equipment  is  a  maritime  one.  The  ruling  in  The  Elita  Ladd,  3 
Saw.  519,  afiSrmed. 

3.  Possession. — A  party  contracted  with  the  United  States  to  build  and  de- 

liver a  vessel  after  a  successful  trial  trip  at  sea,  and  the  latter,  in  pursu- 
ance of  the  contract,  kept  a  supenutendent  at  the  vessel  during  the  prog- 
ress of  the  work,  with  power  to  reject  or  approve  any  material  used  in 
her  noustruction:  Held,  That  the  contractor  was  in  possession  during  the 
progress  of  the  work,  and  not  the  United  States,  and  that  the  vessel  was 
not  exempt  from  the  process  of  this  court  in  a  suit  to  enforce  a  lien 
against  her  for  materials  furnished  for  her  equipment  at  the  request  of 
the  contractor. 

4.  Same  Subject. — The  builder  under  such  contract  having  failed  to  perform 

the  same,  and  the  contract  being  that  the  United  States  might  in  such 
case,  at  the  option  of  the  secretary  of  the  treasury,  complete  the  work 
at  the  expense  of  the  contractor:  Held,  That  until  such  option  was  exer- 
cised, the  vessel  was  not  and  could  not  rif»htfully  be  taken  into  the  pos- 
session of  the  United  States,  and  that  when  it  was,  the  United  States 
would  take  possession  merely  as  the  agent  of  the  contractor  to  finish 
the  vessel  for  and  on  the  account  and  risk  of  the  latter. 

Before  Deady,  District  Judge. 

Suit  to  enforce  lien  for  labor  and  materials  furnished  to 
rig  and  equip  the  vessel  called  the  United  States  Eevenue 
Cutter, 

Cyrus  A.  Ddlph  and  Charles  B,  Upton,  for  libellants. 
Bufus  Malloi^  and  W,  Lair  Hill,  for  claimnant. 

Deady,  J.  On  November  28,  the  libellants,  J.  W.  Coffin 
and  Charles  J.  Hendry,  of  San  Francisco,  filed  their  libel 
against  the  **  the  vessel  known  as  the  United  States  Beve- 
line  Cutlery^'  to  enforce  an  alleged  lien  upon  said  vessel  for 
the  sum  of  $3659.20,  arising  out  of  the  furnishing  of  labor 
and  materials  by  said  libellants  to  rig  and  equip  the  same, 
at  the  request  of  the  owner  thereof,  the  Oregon  Iron 
Works. 

On  December  9,  the  United  States  intervened,  and  filed  a 
claim  and  answer  of  ownership  and  possession  of  the  prop- 
perty,  and  on  December  19,  and  pending  the  hearing,  had 
leave  to  file  an  amended  answer,  in  which  it  is  further 
alleged  that  the  materials  and  labor  furnished  by  the  libel- 
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lants  were  furnished  **for  the  construction  of  a  domestic 
vessel,  the  said  Revenue  CitUer  in  lier  home  port,"  and 
therefore  this  court  has  no  jurisdiction  in  the  case. 

From  the  evidence  it  appears  that,  on  May  28,  1875,  the 
United  States,  by  the  secretary  of  the  treasury,  entered 
into  a  contract  with  Edwin  Eussell,  the  president  of  the 
Oregon  Iron  Works,  a  corporation  formed  under  the  laws 
of  Oregon,  whereby  the  latter  became  bound,  on  or  before 
February  28,  1878,  to  "build  and  deliver,  afloat  and  com- 
plete in  all  respects,  and  ready  for  service,"  to  the  United 
States,  at  the  port  of  Albina,  opposite  Portland,  Oregon, 
**a  steam-propeller,  of  about  two  hundred  and  twenty-seven 
tons  burden,  *  *  the  same  to  be  adapted  in  eveiy  re- 
spect to  the  uses  and  purposes  of  a  revenue  steamer,"  ac- 
cording to  the  specifications  attached;  "to  be  subject  to 
the  inspection  and  approval  of  a  superintendent  appointed 
by  the  secretary  of  the  treasury,  with  full  power  to  reject 
or  approve  any  materials  or  articles  used  in  the  construc- 
tion or  equipment  of  said  vessel,  and  at  any  stage  of  the 
work  before  final  approval,  as  hereinafter  provided." 

The  contract  also  provides  "  that  full  access  to  the  work 
and  full  facilities  for  the  inspection  of  the  same  shall  at  all 
times  be  afforded  to  the  person  or  persons  selected  by  the 
secretary  of  the  treasury.  Said  steam-propeller  to  be  sub- 
stantially built,  with  *  *  *  fuel  for  satisfactory  trials 
of  the  machinery,  and  also  for  the  final  trip,  of  not  less 
than  twenty- four  hours  at  sea;"  and  that  in  case  of  the  fail- 
ure of  the  Iron  Works  "  to  fulfill  the  stipulations"  of  the 
»  contract  on  its  part,  "the  secretary  of  the  treasury  is 
authorized  to  direct  purchases  to  be  made  of  all  the  neces- 
sary materials,  and  cause  the  construction  and  equipment 
of  the  vessel  to  be  completed  as  herein  specified  and  re- 
quired; and  the  said  Iron  Works  shall  be  liable  to  the 
United  States,  in  such  event,  for  any  excess  of  the  cost  of 
the  vessel  over  the  price  hereinafter  named  and  stipulated 
to  be  paid  therefor  to  said  Iron  Works;  and  in  case  of  de- 
lay beyond  the  date  hereinbefore-mentioned  for  the  comple- 
tion and  delivery  of  the  vessel,  there  shall  be  deducted  $30 

per  day  from  the  last  payment,  in  the  discretion  of  the  soc- 
io 
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retary  of  the  treasury,  for  eacli  and  every  day  that  the  com- 
pletion and  delivery  may  be  delayed  beyond  the  time  speci- 
fied in  this  contract." 

Provision  for  the  payment  of  the  contractor  is  made  as 
follows:  **That  for  the  aforesaid  steam-vessel,  finished,  fur- 
nished and  delivered  as  herein  provided,  there  shall  be  paid 
to  the  Iron  Works  by  the  United  States  the  sum  of  $92,000," 
in  five  equal  installments,  to  become  due  at  specified  points 
in  the  progress  of  the  work;  concerning  the  fifth  of  which 
it  is  provided:  **  And,  lastly,  when  the  vessel,  with  engine, 
boiler,  etc.,  is  satisfactorily  completed,  and  after  a  success- 
ful trial  trip  at  sea  of  not  less  than  twenty-four  hours,  at 
the  expense  of  the  Iron  Works,  and  the  vessel  and  equip- 
ments shall  be  found  in  every  respect  complete,  according 
to  the  specifications  and  the  conditions  of  this  contract,  the 
final  sum  of  $18,400  shall  be  paid,  less  such  sum  as  may  be 
deducted  for  the  failure  to  complete  the  vessel  at  the  time 
specified,  as  hereinbefore  provided  for." 

The  contract  also  provides:  **  That  the  above  payments 
shall  be  made  only  upon  the  production  of  certificates  from 
the  superintendent  of  construction  to  the  effect  that  the 
work  of  construction  has  progressed  satisfactorily  to  the 
points  above  indicated;  and  before  the  last  payment,  that 
the  vessel  and  machinery  are  satisfactory  in  all  respects, 
and  the  trial  trip  successfully  made." 

Contemporary  with  the  making  of  this  contract,  a  bond 
was  given  to  the  United  States  by  the  Iron  Works,  with 
sureties,  in  the  sum  of  $46,000,  conditioned  that  the  latter 
or  its  successors  '^  shall  well  and  truly  perform  the  stipula- 
tions" of  said  contract. 

On  June  15,  1875,  the  secretary  of  the  treasury  assigned 
Captain  John  W.  White,  of  the  revenue  marine,  **  to  duty 
as  superintendent  of  the  construction  "  of  this  vessel,  and 
instructed  him  to  *'  inspect  the  materials  used  in  the  work, 
and  reject  such  as  may  be  found  unsuitable;"  to  **  require  a 
strict  compliance  with  the  terms  of  the  contract  and  specifi- 
cations on  the  part  of  the  contractor,  and  in  every  proper 
manner  care  for  the  interests  of  the  government  in  accord- 
ance with  the  generally  understood  duties  of  a  superintend- 
ent of  construction." 
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The  construction  of  the  vessel  was  commenced  in  due 
season,  under  the  superintendence  of  Capt.  White  and  his 
assistant,  Lieutenant  Brenn,  but,  for  some  reason,  the  work 
did  not  progress  as  was  expected.  However,  by  August 
24,  1876,  the  hull  was  built  and  launched,  and  was  then 
navigated  a  short  distance  up  the  Wallamet  river  to  the  Al- 
bina  wharf,  for  the  purpose  of  being  equipped.  At  this 
point,  in  the  months  of  September  and  October,  the  libel- 
lants  furnished  the  labor  and  materials  in  question.  The 
first  four  payments  were  made  by  August  23,  1876,  and  at 
the  time  the  vessel  was  seized  under  the  process  issued  in 
this  suit  it  would  take  about  $5000  in  gold  coin  to  complete 
her  according  to  contract. 

On  November  1,  the  Iron  Works  suspended  work  and  have 
not  since  resumed,  being,  in  fact,  proceeded  against  in 
bankruptcy  on  October  31.  During  the  progress  of  con- 
struction the  Iron  Works  occupied  the  vessel  with  its  work- 
men, and  kept  a  night-watchman  on  boai'd.  The  latter  re- 
mained on  duty  until  November  15,  but  received  his  wages, 
after  November  1,  from  Edwin  Eussell,  the  president  and 
manager  of  the  company.  On  account  of  the  advanced 
condition  of  the  work  the  superintendent,  about  September 
1,  got  authority  from  the  secretary  of  the  treasury  to  em- 
ploy two  additional  men  to  watch  and  help  take  care  of  the 
vessel,  who  were  employed  in  keeping  the  decks  clean  and 
line  fast  and  wetting  paint-work,  and  are  still  on  the  vessel. 

After  the  suspension  of  the  Iron  Works,  Mr.  Brenn 
locked  up  the  cabin,  ward-room  and  sail-room,  in  which 
were  deposited  certain  articles  of  ships'  furniture  belong- 
ing to  the  United  States,  such  as  a  compass,  lanterns  and 
leads,  and  gave  the  keys  to  the  watchman  employed  by  the 
government.  The  vessel  was  seized  under  the  process  of 
this  court  on  November  29.  By  direction  of  the  secretary 
of  the  treasury,  the  superintendent  was  absent  from  the  ves- 
sel during  said  month.  Nothing  was  done  by  the  govern- 
ment after  the  failure  of  the  Iron  Works  and  the  seizure  in 
this  case  to  complete  the  contract,  or  in  any  wise  change 
its  relation  to  the  vessel. 

The  seizure  being  reported  to  the  secretary  of  the  treas- 
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iirj^  he  telegraphed  the  superintendent  on  November  29 : 
**  Confer  with  district  attorney  with  view  of  government 
getting  possession  of  and  completing  vessel  nnder  construc- 
tion by  Oregon  Iron  Works  for  revenue  marine;  make  fur- 
ther demand  on  contractor  to  complete  vessel  if  district 
attorney  so  advises;  report  all  facts  to  department  by  tele- 
graph and  await  further  orders."  On  December  2  the  sec- 
retary telegraphed  again  as  follows :  **  Consult  district  attor- 
ney, and  get  legal  possession  of  new  revenue  vessel,  and 
complete  same  according  to  Oregon  Iron  Works  contract;" 
and  also  on  the  sixth  of  same  month:  **  When  put  in  pos- 
session of  new  revenue  vessel,  complete  same  under  terms 
and  contract  with  Oregon  Iron  Works;  take  vessel  to  San 
Francisco,  if  best  for  interest  of  government."    *     *    * 

Upon  this  state  of  facts  the  law  is,  that  at  and  before  the 
time  of  the  seizure  the  vessel  was  the  property  of  the  Iron 
Works.  The  contract  was  for  the  construction  and  deliverv 
of  a  thing  not  then  in  esse.  The  Iron  Works  was  **to  build 
and  deliver,  ajSoat  and  complete,  in  all  respects  ready  for 
service,"  a  steam-propeller,  and  by  the  terms  of  the  con- 
tract this  delivery  could  not  be  made  till  the  vessel  had 
made  **  a  successful  trial  trip  at  sea  of  not  less  than  twenty- 
four  hours."  Under  such  a  contract  the  party  for  whom  the 
vessel  is  built  acquires  no  property  therein  during  the  pro- 
gress of  the  work,  nor  until  the  completion  and  delivery  of 
the  same.  (Andrews  v.  Durant,  11  N.  Y.  40,  and  cases 
there  cited.) 

The  fact  that  the  purchase  price  of  the  vessel  was  to  be 
paid  in  installments  as  the  work  progressed,  and  the  further 
fact  that  the  construction  was  to  take  place  under  the  super- 
intendence of  an  agent  of  the  United  Sta.tes,  who  was  au- 
thorized to  reject  or  approve  any  materials  used  in  the  con- 
struction or  equipment  of  such  vessel,"  are  not  sufficient  to 
modify  or  overcome  the  plain  and  positive  provisions  of  the 
contract,  to  the  effect  that  the  delivery  is  to  take  place  upon 
the  final  completion  and  successful  trial  trip  of  the  vessel. 
The  appointment  and  inspection  of  the  agent  were  merely 
a  prudent  and  convenient  means  to  secure  the  faithful  per- 
formance of  the  contract,   but  the  United  States  did  not 


Dist.  Or.]        The  Eevenue  Cutteb,  No.  2.  149 

1877.]  Opiuion  of  the  Court — Deady,  J. 

thereby  become  bound  to  accept  the  vessel  when  completed, 
if,  upon  her  trial  trip,  she  should  not  prove  to  be  well  built 
and  equipped,  **andin  every  respect  complete,  according 
to  the  specifications  of  the  contract."  As  was  said  by 
Denio,  J.,  in  Andreiva  v.  Durani,  supra,  44,  concerning  a 
similar  provision  in  a  building  contract:  "Many  of  the 
materials  of  which  a  vessel  is  composed  are  ultimately  cov- 
ered so  as  to  be  concealed  from  the  eye  when  it  is  finished, 
and  as  the  safety  of  life  and  property  is  concerned  in  the 
soundness  and  strength  of  these  materials,  it  is  but  a  rea- 
sonable precaution  to  be  taken  by  one  who  engages  a  vessel 
to  be  constructed,  to  ascertain  as  the  work  progresses  that 
everything  is  staunch  and  durable,  and  such  a  provision,  as 
it  seems  to  me,  does  not  tend  to  show  a  design  that  there 
shall  be  a  change  of  property  as  fast  as  any  materials  or 
work  are  inspected  or  approved.  It  amounts  only  to  an 
agreement  that  when  the  whole  is  completed  the  party  will 
receive  it  in  fulfillment  of  the  contract." 

The  stipulation  for  payments  at  particular  stages  of  the 
work  is  a  usual  and  almost  necessary  one  in  contracts 
involving  a  large  expenditure.  Without  it,  it  may  be  safely 
assumed  that  the  contractor  would  demand  and  receive  a 
greater  sum  for  the  same  work.  It  is  a  mere  arrangement 
for  distributing  the  burden  of  expenditures  incident  to  such 
a  contract  between  the  parties,  and,  as  was  said  in  Andrews 
V.  Durant,  supra,  45,  "only  shows  that  the  party  advancing 
is  willing  thus  to  assist  the  artisan,  provided  he  can  see  that 
the  work  is  going  on  in  good  faith,  so  as  to  afford  a  reasona- 
ble prospect  that  he  will  realize  the  avails  of  his  expendi- 
ture in  a  reasonable  period." 

The  American  authorities  are  uniform  upon  this  question, 
although  the  English  courts,  since  the  case  of  Woods  v.  Bus- 
sell,  5  Barn,  and  Aid.  942,  decided  in  1822,  have  held  oth- 
erwise. 

In  2  Par.  on  Con.,  5  Ed.  258,  the  author,  after  stating  the 
question,  "If  a  ship  be  built  on  a  building  contract,  and 
the  price  is  to  be  paid  by  installments,  does  each  install- 
ment when  paid  purchase  the  fabric  as  it  then  exists,  pass- 
ing the  property  absolutely    to    the    purchaser,    subject 
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only  to  the  lien  wLieli  the  builder  has  for  the  purposes  of 
finishing  the  ship?"  says,  **the  law  is  now  well  settled,  es- 
pecially in  this  country  and  by  recent  cases;"  and  then 
states  it  as  follows ; 

"If  it  be  the  intention  of  the  parties  that  the  builder 
should  sell  and  the  purchaser  buy  the  ship  before  it  is  com- 
pleted, and  at  different  stages  of  its  progress,  and  a  bargain 
is  made  sufficiently  expressive  of  this  intention,  there  is  no 
reason  whatever  why  the  law  should  not  enforce  such  a  bar- 
gain. But  no  such  bargain  would  be  implied  from  the 
mere  fact  that  payment  is  to  be  made  by  installments, 
whether  they  are  graduated  merely  on  time  or  on  the  state 
or  condition  or  progress  of  the  ship.  Nor  would  this  im- 
plication arise  from,  or  be  greatly  aided  by,  the  employment 
by  the  purchaser  of  a  superintendent.  These  iixcta  might 
assist  in  identifying  the  structure,  or  sustaining  an  action 
for  a  breach  of  the  contract,  and  they  might  bear  on  the 
amount  of  the  damages.  But  they  would  not  be  sufficient 
to  prove  an  actual  sale  and  transfer  of  the  property  by  the 
payment  of  an  installment,  so  that  after  such  payment,  if 
the  property  were  lost  or  destroyed,  it  would  be  the  loss  of 
the  purchaser." 

This  statement  of  the  law  is  fully  sustained  by  the  fol- 
lowing cases:  Memit\,  Johnson,  7  John.  473;  Andrews  y. 
Duraut,  11  N.T.  40;  Low  v.  Amtin,  20  N.  Y.  182;  The  Rev- 
enue Cutler,  No.  1,  Law  Rep.  1859,  p.  281;  Scull  \.  Shake- 
speare, 75  Penn.  297;  Edwards  v.  ElUit,  36  N.  J.  L.  449;  Ha- 
net/  el  al.  v.  The  Schooner  Bosabdle,  20  Wis.  261;  Tompkins 
V.  Dudley,  25  N.  T.  272. 

No  American  cases  have  been  cited  to  the  contrary,  un- 
less it  be  the  dictum  of  Clifford,  J.,  cited  by  claimant  from 
the  dissenting  opinion  in  Calais  S.  Co,  v.  Van  Pelts,  AdrtCr, 
2  Black.  384,  i^  which  it  is  incidentally  said  that  "where 
an  entire  vessel  is  agreed  to  be  built  by  a  contractor,  no 
property  vests  in  the  party  for  whom  she  is  built  until  she 
is  ready  for  delivery,  and  has  been  accepted  or  approved  by 
such  party;"  citing  Mucklow  v.  Mangles,  1  Taun.  318; 
Slringery,  Mun^ay,  2  Barn,  and  Aid.  248;  Men'illy.  John- 
son,  supra;  Abb.  on  Ship,  5;  but  that  such  **rule  does  not 
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prevail  where  the  vessel  is  constraeted  uuder  the  superin- 
tendence  of  the  party  for  whom  she  is  built,  or  his  agent, 
and  payments  for  her,  based  upon  the  progress  of  the  work, 
and  to  be  made  by  installments  as  the  work  is  done;"  and 
that  in  such  ''  cases  the  person  for  whom  the  vessel  is  built 
is  regarded  as  the  real  owner  by  the  well  considered  decis- 
ions upon  the  subject;"  citing  Woods  v.  linsaell,  supra,  and 
tlie  English  cases  following  it,  but  no  American  case,  ex- 
cept Andrews  v.  Durante  supra,  which  is  one  of  the  most 
decided  cases  to  the  contrary.  It  is  said  that  Homer  some- 
times nods,  and  it  would  appear  that  this  dictum  of  this  dis- 
tinguished and  eminent  jurist  and  judge  was  inadvertently 
or  unadvisedly  made. 

But  the  bond  taken  from  the  contractor  in  this  case  being 
only  in  a  sum  equal  to  half  the  contract  price,  it  is  claimed 
that  this  shows  it  was  not  the  intention  of  the  United  States 
to  rely  upon  that  alone  as  security  for  the  first  four  install- 
ments, and  that  it  was  the  intention  of  the  parties  to  the 
contract  that  the  property  in  the  fabric  should  vest  in  the 
government  as  fast  as  such  installments  were  paid,  and  as  a 
security  therefor. 

But  according  to  the  adjudged  cases,  if  the  contractor 
Lad  given  no  bond  at  all,  the  property  in  the  thing  under 
this  contract  would  remain  in  the  builder  until  the  final 
completion  and  delivery  of  the  vessel.  This  being  so,  it 
is  difficult  to  perceive  how  the  execution  of  a  bond  in  half 
the  contract  price  for  the  faithful  performance  of  the  con- 
tract could  have  the  effect  to  change  it  in  this  respect,  or 
show  that  the  parties  to  it  entered  into  it  with  any  intention 
other  than  that  which  appears  upon  its  face.  Neither  is  it 
material  to  consider  whether  this  contract  is,  upon  this  view 
of  it,  a  provident  or  improvident  bargain  upon  the  part  of 
the  United  States,  for,  however  that  fact  may  be,  it  would 
furnish  no  sufficient  reason  for  giving  it  a  singular  or  extra- 
ordinary construction.  But  so  far  as  appears,  the  govern- 
ment has  ample  means  under  the  contract  to  protect  itself. 
The  law  being  that  the  payment  of  the  installments  binds 
the  builder  to  finish  and  deliver  the  identical  vessel  which 
they  have  been  used  to  construct,  (Andrews  v.  Durant, 
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supra,  41)  under  the  circuni stances  it  would  be  almost  im- 
possible to  dispose  of  the  property  to  an  innocent  purchaser, 
so  as  to  deprive  the  government  of  this  security  for  the 
payments.  Besides,  before  making  a  payment,  the  United 
States  can  ascertain,  through  its  superintendent,  if  the  ac- 
counts for  labor  and  materials  have  been  so  far  satisfied, 
and  if  not,  an  amount  equal  thereto  may  be  withheld  from 
the  contractor  or  directly  applied  to  their  payment;  in  ad- 
dition to  which  it  may  rely  upon  the  bond  for  indemnity  in 
case  it  is  compelled,  or,  from  a  proper  sense  of  justice,  con- 
sents to  pay  an  unsatisfied  claim  for  work  or  materials  used 
in  the  construction  of  the  vessel,  and  which  constitutes  a 
lien  thereon.  A  contract  "  to  build  and  deliver"  a  vessel, 
^'afloat  and  complete  in  all  respects,"  is  hardly  complied 
with  while  any  valid  lien  or  incumbrance,  growing  out  of 
the  acts  or  conduct  of  the  builder,  exists  upon  it. 

The  libellants  having  furnished  labor  and  materials,  at 
the  request  of  the  Oregon  Iron  Works,  to  equip  a  vessel 
then  belonging  to  said  corporation,  by  the  local  law  (Or. 
Code,  p.  656,  sec.  19)  they  have  a  lien  thereon  for  the  value 
thereof.  But,  admitting  this  fact,  the  claimant  objects  that 
the  court  has  no  jurisdiction  to  enforce  such  lien,  because 
said  labor  and  materials  were  *'  used  in  the  construction  of 
a  domestic  vessel  in  her  home  port;"  in  other  words,  that 
the  contract  of  the  libellants  was  to  furnish  materials  to 
build  a  vessel,  and  is,  therefore,  not  maritime. 

So  far  as  this  court  is  concerned,  this  question  was  de- 
cided in  the  case  of  Tlie  Eliza  Ladd,  3  Saw.  519.  It  was 
there  held  that  a  contract  ''to  equip,  fit  or  furnish  a  vessel 
after  she  is  launched  and  afloat  is  a  maritime  contract." 
The  materials  of  which  a  vessel  is  composed,  said  the  court 
in  that  c^ise,  ''being  put  together  in  a  certain  form  so  as  to 
float  upon  the  water  and  transport  or  bear  up  freight  or  pas- 
sengers," becomes  a  ship  "  at  the  moment  when  she  leaves 
the  ways  and  her  keel  strikes  the  element  for  which  she  was 
originally  designed.  That  is  the  moment  of  her  birth  as 
a  ship,  and  the  occasion  when  a  name  is  usually  bestowed 
upon  her.  Thereafter  all  contracts  to  equip,  furnish  or  re- 
pair this  machine  have  direct  reference  to  a  vessel  iu  essCy 
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with  capacity  for  locomotion  and  transportation  on  navi- 
gable waters,  and  are  therefore  maritime." 

Following  this  decision,  the  soundness  of  which  I  have 
yet  no  cause  to  doubt,  the  objection  to  the  jurisdiction  is 
not  well  taken.  This  vessel  was  built,  launched  and  afloat 
upon  the  navigable  waters  of  this  State,  within  the  ebb  and 
flow  of  the  tide,  when  the  libellants  furnished  these  mate- 
rials. They  consist  of  chains,  anchors,  cordage,  ropes  and 
sails,  and  were  used  in  rigging  and  equipping  a  ship  already 
in  existence  and  afloat. 

The  contract  being  maritime,  and  the  local  law  giving  a 
lien  for  the  price  of  the  material,  it  may  be  enforced  in  the 
admiralty.     {The  LoUawana,  21  Wall,  579.) 

But  admitting  the  maritime  nature  of  the  contract,  and 
the  lien  of  the  libellants,  the  claimant  further  objects  that 
they  cannot  maintain  this  suit,  because,  as  it  alleges,  the 
property  is  and  has  been  in  its  possession  "atall  times 
during  the  the  construction  thereof."  In  support  of  this 
position,  the  case  of  The  Davis,  10  Wall,  15,  is  cited  and  re- 
lied upon. 

That  case  decides  that  a  party  may  acquire  a  lien  upon 
property  while  the  ownership  is  in  the  United  States,  and 
that  such  lien  may  be  enforced  whenever  it  can  be  done 
without  taking  the  property  out  of  the  possession  of  the 
United  States.  And  here  it  may  be  remarked,  that  upon 
the  authority  of  this  case,  the  libellants  acquired  a  lieu 
upon  this  vessel,  even  if  under  the  contract  of  construction 
she  was  the  property  of  the  United  States,  as  claimed  by 
the  claimant,  from  the  payment  of  the  first  installment. 
For  even  upon  that  view  of  the  matter,  the  contractor,  who 
was  required  by  the  contract  to  provide  the  labor  and  ma- 
terials necessary  for  her  construction  and  equipment,  was, 
while  so  doing,  the  agent  of  the  owner,  the  United  States. 
But  it  being  thought  material,  in  considering  the  question 
of  possession,  to  know  in  whom  was  the  ownership  of  the 
property,  that  matter  has  been  first  ascertained. 

As  to  what  is  a  possession  by  the  United  States  sufficient 
to  protect  or  exempt  the  property  from  the  process  of  the 
court,  and  thereby  prevent  a  party  from  enforcing  a  valid  lien 
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thereon,  the  court,  in  the  case  of  The  Davis,  say:  "The  pos- 
session which  would  do  this  must  be  an  actual  possession, 
and  not  that  mere  constructive  possession  which  is  very 
often  implied  by  reason  of  ownership,  under  circumstances 
favorable  to  such  an  implication.  We  are  speaking  now  of 
a  possession  which  can  only  be  changed  under  process  of  the 
court,  by  bringing  the  officer  of  the  court  into  collision 
with  the  officer  of  the  government,  if  the  latter  should 
choose  to  resist.  The  possession  of  the  government  can 
only  exist  through  some  of  its  officers,  using  that  phrase 
in  the  sense  of  any  person  charged  on  behalf  of  the  govern- 
ment with  the  control  of  the  property,  coupled  with  its  ac- 
tual possession.  This,  we  think,  is  a  sufficiently  liberal 
definition  of  the  possession  of  property  by  the  f^overnment 
to  prevent  any  unseemly  conflict  between  the  court  and  the 
other  departments  of  the  government,  and  which  is  consist- 
ent with  the  principle  which  exempts  the  government  from 
suit  and  its  possession  from  disturbance  by  virtue  of  judi- 
cial process." 

Under  this  rule,  the  court  held  in  that  case  that  cotton 
belonging  to  the  United  States,  in  the  hands  of  a  common 
carrier,  to  whom  it  had  been  delivered  by  an  agent  of  the 
United  States  to  transport  and  deliver  to  another  such  agent, 
was  not  in  the  possession  of  the  United  States,  and  was 
therefore  liable  to  be  seized  in  a  suit  to  enforce  a  lieu  against 
it  for  salvage.  In  considering  this  question  of  possession, 
the  court  also  say  that  the  absence  in  this  country  of  any 
power  in  the  officers  of  the  government  *'  to  submit  a  case 
to  the  jurisdiction  of  the  court  as  that  exercised  in  England 
seems  to  justify  a  liberal  construction  of  the  rule  on  which 
we  are  to  act  in  favor  of  the  promotion  of 'justice;"  in  other 
words,  that  the  absolute  exemption  of  the  property  of  the 
government  from  the  lawful  claims  of  the  citizen  is  in  its 
nature  an  odious  and  unjust  rule,  and  therefore  ought  not 
to  be  favored  by  the  courts. 

Tried  by  the  light  of  the  circumstances  and  the  rule  in 
the  case  of  Ihe  Davis,  I  am  unable  to  see  on  what  ground  it 
can  be  claimed  that  the  United  States  was  ever  in  posses- 
sion of  this  vessel.     The  contract  is  the  test  and  measure 
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of  the  relations  and  rights  of  the  respective  parties.  Un- 
der it  the  superintendent  was  not  a  "person  charged  on  be- 
half of  the  government  with  the  control  of  the  property," 
hnt  only  with  the  duty  of  being  present  and  inspecting  and 
rejecting  or  approving  the  material  provided  by  the  con- 
tractor for  the  coustraction  of  the  vessel;  for  which  purpose 
the  contract  provides  that  he  shall  have  ''full  access  to  the 
work  and  full  facilities  for  the  inspection  "  of  the  same.  Be- 
yond this  the  contract  gave  him  no  authority  or  control,  and 
this  is  not  possession  nor  anything  which  savors  of  it.  And 
if  in  fact  he  acquired  any  possession  not  authorized  by  the 
contract  and  his  instructions,  such  possession  would  not  be 
that  of  the  United  States,  but  the  possession  of  a  stranger, 
and  possibly  a  trespasser.  The  possession  necessary  to  ex- 
empt the  property  from  the  process  of  the  court  must  be 
rightful,  according  to  law,  and  it  is  not  shown  how  such 
a  possession  can  exist  without  a  general  or  special  property 
in  the  thing  being  in  the  government  at  the  same  time. 

By  the  terms  of  the  contract,  the  vessel  was  the  property 
and  in  the  possession  of  the  contractor  until  completed  and 
delivered  to  the  United  States,  after  a  successful  trial  trip 
at  sea  for  twenty-four  hours.  During  this  period  she  was 
under  the  control  and  at  the  risk  of  the  contractor.  If  she 
was  destroyed  by  fire  or  even  sunk  at  sea  in  a  storm  while 
making  her  trial  trip  there  would  be  a  failure  to  perform  the 
contract,  and  the  loss  would  fall  upon  the  owner,  the  Oregon 
Iron  Works.  (Tliompkins  v.  Dudley,  25  N.  Y.  272,  and  the 
cases  there  cited.) 

But  in  case  of  the  failure  of  the  contractor  **to  ful- 
fill the  stipulations "  of  its  part  of  the  contract,  it  is  pro- 
vided that  "  the  secretary  of  the  treasury  is  authorized  "  to 
direct  the  purchase  "of  all  the  necessary  materials  and 
cause  the  construction  and  equipment  of  the  vessel  to  be 
completed  "  as  provided  in  the  contract,  and  at  the  expense 
of  the  contractor.  And  now  it  is  claimed  that  the  Iron 
Works,  having  given  notice  on  November  1  of  its  inability 
to  further  proceed  with  the  contract,  that  the  vessel  is,  by 
reason  of  that  fact,  in  the  possession  of  the  United  States 
since  that  date. 
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The  United  States  is  not  bound,  in  case  of  the  failure  of 
the  contractor,  to  take  possession  and  complete  the  vessel. 
It  has  the  option,  and  it  ma}^  do  so,  or  it  may  elect  to  rely 
upon  its  bonds,  or  the  liability  of  the  contractor,  or  both. 
Up  to  the  time  of  the  seizure  it  had  done  nothing  toward 
the  exercise  of  this  option.  It  officers  and  employees  con- 
tinued in  the  same  position  and  relation  to  the  property 
from  the  time  of  the  suspension  of  the  contractor  to  the 
seizure  that  they  had  before.  Nothing  was  done  toward 
the  completion  of  the  vessel,  and  the  superintendent  had 
no  instructions  from  the  secretary  to  take  possession  and 
proceed  with  the  work,  and  therefore  he  was  not  authorized 
to  do  so,  and  did  not.  When  the  secretary  was  advised  of 
the  seizure,  he  telegraphed  to  the  superintendent  substan- 
tially to  get  possession  of  the  vessel  and  complete  her  under 
the  terms  and  contract  with  the  Iron  Works. 

It  is  claimed  by  counsel  for  claimant  that  the  statements 
in  these  telegrams  are  not  to  be  treated  as  an  admission  by 
the  United  States;  that  it  was  not  then,  or  hud  not  been,  in 
the  possession  of  the  property,  but  rather  as  an  assertion 
that  it  had  been  deprived  of  its  possession  by  the  process 
of  the  court,  while  instructing  its  officer  to  get  it  back 
again.  The  explanation  is  ingenious  and  plausible,  but  I 
think  the  more  reasonable  inference,  from  all  the  facts,  is 
that  the  secretary  did  not  consider  that  the  vessel  had  yet 
been  in  the  possession  of  the  United  States.  If  the  instruc- 
tion had  been  given  upon  the  theory  assumed  by  counsel, 
the  language  of  it  would  more  likely  have  been,  not  simply 
"get  the  possession" — **get  the  legal  possession" — but 
"got  back  or  regain  the  possession."  But,  be  this  as  it 
may,  the  mere  assumption  or  impression  of  the  secretary 
that  the  United  States  was  in  possession  would  not  make  it 
so  in  fact.  So  far  as  appears  from  the  evidence,  the  United 
States,  by  these  telegrams,  first  attempted  to  exercise  its 
option  under  the  contract,  and  take  possession  and  com- 
plete the  vessel.  But  in  the  meantime  she  has  been  taken 
possession  of  by  the  marshal,  under  the  process  of  this 
court,  as  the  property  of,  and  in  the  possession  of  the  Iron 
Works,  at  the  suit  of  citizens  who  have  a  valid  and  subsist- 
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ing  lien  upoa  Ler  for  materials  used  in  her  equipment,  and 
furnished  by  them  at  the  request  of  the  builder  while  she 
was  in  the  possession  of  the  latter,  and  doubtless  upon  the 
faith  of  such  security.  If,  under  these  circumstances,  the 
United  States  desires  to  get  possession  of  the  vessel  for  the 
purpose  of  completing  her,  and  protecting  its  interests 
therein,  it  is  meet  and  right,  and  so  is  the  law,  that  it  shall 
first  satisfy  this  lien  of  the  libellants. 

But,  even  supposing  that  the  United  States  had  exercised 
its  option  before  the  seizure  herein,  and  was  then  engaged  in 
completing  the  vessel  under  the  contract  with  the  Iron 
Works,  I  seriously  doubt  whether  its  possession  would  be 
sufScient  to  defeat  this  suit.  As  against  the  libellants,  its 
possession,  it  appears  to  me,  would  be  merely  that  of  the 
Iron  Works,  for  whom  and  on  whose  account  it  was  finish- 
ing the  vessel  in  a  certain  contingency  expressly  provided 
for  in  tlie  contract. 

It  would  not  be  the  owner  of  the  vessel,  or  have  any  other 
right  or  interest  therein  than  it  had  before  exercising  such 
option.  It  would  complete  the  vessel  at  the  expense  of  the 
Iron  Works,  even  if  it  cost  more  than  the  stipulated  price, 
and  the  latter  and  its  bondsmen  would  be  liable  for  the  ex- 
cess. By  exercising  such  option  it  would  not  thereby  ac- 
cept the  vessel,  or  be  bound  to  accept  it,  when  completed, 
unless  it  proved  satisfactory  upon  the  final  trial  trip.  Of 
course,  in  undertaking  to  complete  the  vessel  for  the  Iron 
Works,  it  would  be  bound  to  exercise  ordinary  skill  and 
diligence  in  the  care  of  and  work  upon  the  property,  and 
could  not  rightfully  refuse  to  accept  it  for  any  cause  which 
was  the  result  of  its  own  negligence  or  want  of  skill.  But 
subject  to  this  limitation,  the  vessel  would  be  at  the  risk  of 
the  contractor  until  received,  and  be  subject  to  be  rejected 
if  it  did  not  in  all  respects  come  up  to  the  requirements  of 
the  contract. 

There  must  be  a  decree  for  the  libellants. 
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G.  A.  Webb,  Assignee,  v.  I.  and  S.  Sachs.* 

District  Court,  District  op  Oregon. 
January  8,  1877. 

1 .  Proof  in  Action  to  Rkooysb  a  Prefbbknce. — What  an  assignee  must 

prove  to  recover  nnder  section  35  of  the  Bankrupt  Act  against  a  party 
■who  has  received  a  preference. 

2.  Tbadkb,  whkn  Insolvent. — A  trader  is  insolvent  who  is  unable  to  pay  all 

his  debts  in  money  as  they  become  due  in  the  ordinary  course  of  busi- 
ness, without  reference  to  the  value  of  his  property. 

3.  Confession   op  Judoscent. —  A  confession  of  judgment  followed  by  a 

seizure  of  the  debtor's  property  upon  execution,  if  made  by  an  insolvent 
with  a  view  to  prefer  the  creditor,  is  an  unlawful  preference. 

4.  DxBTOB  pBEsirMKo  TO  Intknd. — If  an  insolvent  debtor  does  an  act  which 

operates  as  a  preference,  he  is  presumed  to  have  intended  such  result, 
until  the  contrary  appears. 

5.  Bkasonablk  Causk. — A  creditor  has  reasonable  cause  to  believe  his  debtor 

insolvent  when  he  has  knowledge  of  such  facts  and  circumstances  as 
are  calculated  to  put  a  prudent  man  upon  inquiry. 

6.  Fbaud  upon  Bankbqpt  Act. — A  fraud  upon  the  Bankrapt  Act  is  not  neces- 

sarily what  is  popularly  known  as  a  fraudulent  act,  but  one  by  which 
its  provisions  are  evaded  or  avoided. 

7.  Obdinaby  Coubse  of  Business. — A  disposition  of  property  by  an  insolvent 

debtor  not  made  in  the  usual  and  ordinary  course  of  business,  is  evidence 
of  fraud  until  the  contrary  appears. 

8.  Beasonable  Cause. — If  a  creditor  has  reasonable  cause  to  believe  his 

debtor  insolvent  when  he  takes  a  preference  from  him,  it  is  immaterial 
what  he  thinks  or  knows  about  the  latter's  intentions  in  giving  such 
preference. 

Before  Deady,  District  Judge. 

Action  for  money  had  and  received  to  the  use  of  the 
plaintiff  under  section  35  of  the  Bankrupt  Act — section  5128 
of  the  revised  statutes. 

The  plaintiff,  as  assignee  of  A.  W.  Sturgis,  a  trader  in 
Jackson  county,  who  was  adjudged  a  bankrupt  on  the  peti- 
tion of  certain  of  his  creditors  on  May  5,  1876,  brought  an 
action  against  the  defendants,  merchants  at  Jacksonville, 
under  section  35  of  the  Bankrupt  Act,  to  recover  $2,248.79 
alleged  to  have  been  received  by  them  as  a  preference  con- 
trary to  said  act. 

On  the  trial,  it  appeared  that  on  March  6,  1876,  and  for 
some  years  before,  Sturgis  kept  a  store  on  Applegate  Creek, 

*Ai&rined  on  error  In  the  Glrcnlt  Court.    Sawteb.  Circuit  Judge. 
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where  he  sold  goods  to  miners;  and  that  he  also .  possessed 
a  farm,  a  mining-ditch,  and  some  mining  ground  in  the 
vicinity;  that  on  December  9,  1875,  Sturgis  gave  the  de- 
fendants his  promissory  note  for  the  snm  of  $1,826.93,  paya- 
ble one  day  after  date,  with  interest  at  one  per  centum  per 
month,  in  settlement  of  a  debt  that  was  due  the  defendants 
for  several  years  before  that  time;  that  on  March  6,  1876, 
said  Sturgis  confessed  judgments  in  two  actions  then  pend- 
ing in  the  Circuit  Court  for  Jackson  county  against  him  for 
the  sum  of  $1,773.67,  and  also  afterward,  and  upon  the  same 
day,  confessed  judgment  in  favor  of  the  defendants  for  the 
sum  of  $2,224.35  upon  the  note  aforesaid;  and  that  in  a 
few  days  after  this  confession  of  judgment,  the  defendants 
examined  the  stock  and  accounts  of  Sturgis,  and  on  March 
14  issued  execution  upon  said  judgment,  and  seized  the 
goods  of  Sturgis  and  sold  them  thereon  for  a  few  dollars 
more  than  their  debt  and  costs. 

The  evidence  also  tended  to  show  that  at  the  date  of  the 
confession  of  judgment  to  the  defendants,  Sturgis  owed 
about  $6,300;  and  that  his  property  would  not  fetch  at  auc- 
tion a  sum  equal  to  that  amount;  that  the  defendants  were 
aware  that  Sturgis  had  other  creditors,  and  of  the  value  of 
his  assets,  and  that  the  confession  was  made  by  him  at  the 
suggestion  and  solicitation  of  the  defendants,  with  a  view 
to  get  security  for  their  debt,  and  after  repeated  demands 
for  payment  of  the  note. 

John  W.  JV/ialley  and  F.  W,  Fechheimer^  for  the  plaintiff. 

W.  W.  Thayer  and  Richard  JVilliams,  for  the  defendants. 

The  court  instructed  the  jury  upon  the  law  of  the  case  as 
follows: 

Deady,  J.  Gentlemen  of  the  jury:  To  enable  the  plaintiff 
to  recover  in  this  action,  he  must  prove  to  your  satisfaction 
that  on  March  6,  1876,  Sturgis  was  insolvent,  and  that  being 
so  insolvent,  he  procured  his  property  to  be  seized  by  the 
defendants,  with  intent  to  prefer  them  over  his  other  cred- 
itors; and  that  such  defendants  accepted  such  preference 
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with  reasonable  cause  to  believe  that  Sturgis  was  then  insol- 
vent, and  also  knew  that  such  seizure  was  made  in  fraud  of 
the  Bankrupt  A.ct. 

Upon  the  admitted  facts  of  the  case,  it  appearing  that 
Sturgis  was  a  trader,  he  was  insolvent  within  the  meaning 
of  the  act,  as  applicable  to  his  case,  if  he  was  then  unable 
to  pay  all  his  debts  in  money  as  they  became  due  in  the 
ordinary  course  of  business,  even  if  it  appears  probable  that 
he  might  have  been  able  to  have  paid  them  all  in  full,  if 
time  had  been  given  him  for  that  purpose. 

A  confession  of  judgment  in  this  State  by  an  insolvent 
debtor  is  an  act  which  may  result  in  giving  a  preference  to 
the  creditor  obtaining  or  accepting  such  preference,  because 
it  authorizes  such  creditor  to  at  once  seize  the  property  of 
the  debtor,  and  thereby  appropriate  it  in  satisfaction  of  his 
debt  to  the  exclusion  of  the  other  creditors;  and  if  such 
confession  is  actually  followed  by  an  execution  and  seizure 
of  the  debtor's  property,  it  is  an  unlawful  preference  within 
the  meaning  of  the  act,  if  made  with  a  view  to  prefer  such 
creditor. 

If  an  insolvent  debtor,  knowing  his  insolvency,  does  an 
act,  as  confessing  a  judgment,  which  operates  as  a  prefer- 
ence to  one  of  his  creditors,  the  law  presumes  that  he 
did  such  act  with  an  intention  to  give  such  preference, 
and  the  jury  are  to  act  upon  that  presumption,  unless  the 
evidence  satisfies  you  to  the  contrary.  If  a  debtor,  with 
knowledge  of  his  insolvency,  does  an  act  which  operates  as 
a  prefereuce  to  one  of  his  creditors,  he  is  presumed  to  have 
so  intended,  as  that  is  the  necessary  consequence  of  his  act; 
and  the  additional  fact  that  such  debtor  was  really  moved 
to  give  such  preference  for  any  other  or  particular  reason, 
such  as  to  save  costs,  or  satisfy  the  solicitations  of  an  im- 
portunate creditor,  or  preserve  his  good  will  or  keep  up  his 
business,  does  not  affect  such  presumption;  whatever  the 
debtor's  motive  may  be,  if  he  was  aware  of  his  condition, 
he  is  presumed  to  intend  the  necessary  and  natural  conse- 
quences of  his  acts.  A  trader  is  presumed  to  know  whether 
he  is  insolvent  or  not,  and  the  burden  of  proof  is  upon  those 
who  claim  the  contrary  to  show  it. 
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An  assignee  cannot  recover  from  a  preferred  creditor  the 
property  or  its  value  obtained  by  means  of  such  preference, 
unless  such  creditor  accepted  such  preference  with  a  rea- 
sonable cause  to  believe  his  debtor  then  insolvent.  This  is 
the  principal  question  in  the  case  for  your  determination. 
Seasonable  cause  to  believe,  is  knowledge  of  such  facts  and 
circumstances  in  regard  to  the  matter  in  question  as  would 
put  a  prudent  man  upon  inquiry;  in  this  case  it  is  knowl- 
edge of  such  facts  and  circumstances  as  suggest  substantial 
doubts  as  the  solvency  of  the  debtor,  or  excite  reasonable 
suspicions  as  to  his  ability  to  pay  his  debts  in  money  as 
they  become  due  in  the  ordinary  course  of  business.  In 
considering  this  question,  you  are  to  consider  all  the  cir- 
cumstauces  of  the  case,  and  the  conduct  of  the  parties,  and 
come  to  a  conclusion,  as  reasonable  men,  accordingly. 

Nor  can  the  assignee  recover  in  this  action,  even  if  the 
defendants  took  this  preference  with  reason  to  believe  their 
debtor  insolvent,  unless  it  also  appears  that  they  knew  the 
confession  of  judgment  was  made  in  fraud  of  the  Bankrupt 
Act.     An  act  done  in  fraud  of  the  Bankrupt  Act  is  not 
necessarily  what  is  known  or  considered  as  a  fraudulent 
act,  but  only  something  contrary  to  such  act,  and  the  effect 
of  which  is  to  evade  or  avoid  its  provisions.     Therefore  a 
payment  by  an  insolvent  of  one  of  his  creditors  in  full,  so 
far  as  such  payment  prevents  an  equal  distribution  of  such 
insolvent's  property  among  his  creditors,  is  necessarily  an 
evasion   and   avoidance  of  the  act,  and   therefore  a  fraud 
upon  it.     If  Sturgis,  being  insolvent,  made  this  confession 
of  judgment  with  a  view  to  give  the  defendants  a  prefer- 
ence, the  confession  was  necessarily  a  fraud  upon  the  Bank- 
rupt Act;  and  if  the  defendants  accepted  such  preference 
with  reasonable  cause  to  believe  Sturgis  insolvent,  the  law 
presumes  that  they  also  accepted  it  with  knowledge  that  it 
was  made  in  fraud  of  the  act,  because  such  was  the  neces- 
sary legal  effect  or  consequence  of  such  preference.     Every 
man  is  presumed  to  know  the  law — and  therefore  a  creditor 
is  presumed  to  know  that  a  preference  which  he  receives 
from  his  insolvent  debtor  contrary  to  the  provisions  of  the 
11 
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Bankrupt  Act,  is  miide  in  fraud  of  it — that  is,  contrary  to 
ro  in  evasion  of  it. 

It  is  claimed  that  this  confession  of  judgment  was  a 
transaction  not  in  the  usual  and  ordinary  course  of  Sturgis' 
business,  and  therefore  that  fact  is  evidence  of  fraud  in 
the  matter.  The  contrary  of  this  has  not  been  claimed  by 
counsel  for  defendants.  A  confession  of  judgment  which 
enables  a  creditor  to  seize  the  debtor's  stock  in  trade  and 
close  out  his  business,  seems  incompatible  with  the  idea 
that  it  was  something  done  in  the  usual  and  ordinary  course 
of  such  business.  If,  therefore,  it  shall  appear  to  you  that 
this  act  was  not  in  the  usual  and  ordinary  course  of  the 
debtor's  business,  but  without  it,  then  the  law  declares  that 
such  fact  is  prima  facie  evidence  of  fraud — and  of  such 
fraud  or  illegality  as  vitiates  this  transaction  and  entitles 
the  plaintiff  to  recover,  unless  the  evidence  satisfies  you  to 
the  contrary. 

It  is  claimed  by  counsel  for  defendants  that  before  the 
plaintiff  can  recover,  it  must  not  only  appear  that  Sturgis 
made  this  confession  with  a  view  to  give  them  a  preference, 
but  that  the  defendants  were  aware  of  such  intention  or 
purpose  on  the  part  of  Sturgis.  But  it  is  immaterial  what 
the  defendants  thought  or  knew  about  Stiirgis'  intentions. 
If  they  had  reasonable  cause  to  believe  that  Sturgis  was 
insolvent,  and  knew  that  this  confession  was  made  in  fraud 
of  the  act,  they  knew  enough  to  know  that  the  act  was  con- 
trary to  law,  and  that  they  ought  not  to  have  accepted  such 
preference.  Nevertheless,  that  this  confession  was  made 
by  Sturgis  with  intent  to  give  the  defendants  a  preference 
is  a  part  of  the  plaintiff's  case,  and  must  be  made  out  by 
him  before  he  can  recover.  But,  as  I  have  said,  if  Sturgis 
was  unable  to  pay  all  his  creditors  in  full  as  their  debts 
became  due,  at  the  date  of  this  confession,  then,  taken  in 
conjunction  with  the  subsequent  seizure  of  his  property 
under  it,  it  necessarily  operated  as  a  preference,  and  there- 
fore the  law  presumes  that  he  intended  it  to  have  such  an 
effect. 

The  jury  found  a  verdict  for  the  plaintiff  for  the  sum 
claimed. 
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Ix  RE  F.  L.  Hellmar  in  Bankruptcy. 

District  Court,  Districjt  op  Oregon. 
January  17,  1877. 

1.  Feb  fob  SERviNa  Order  to  Show  Causk. — The  order  to  show  eauRe  and 

the  copy  of  the  petition  in  involuntary  bankruptcy  conatitnte  but  one 
writ  or  process,  and  the  marnhal  is  not  entitled  to  a  fee  and  mileage  for 
the  service  of  each. 

2.  Garb  or  Bankrupt's  Propbbtt. — A  charge  of  one  dollar  per  hour  for 

personal  attention  to  bankrupt's  property  by  the  messenger  must  be  at 
least  supported  by  his  own  oath  showing  the  fact  of  such  attention  and 
the  necessity  for  it. 

3.  IwKNTOBT  OF  Bamebupt's  Pbopbbtt.  —  It  is  the  duty  of  the  messenger 

to  care  for  and  inventory  the  property  of  the  bankrupt  upon  the  most 
favorable  terms  for  the  estate,  and,  therefore  he,  will  not  be  allowed  one 
dollar  per  hour  for  time  employed  in  making  such  inventory  except 
upon  proof  that  it  was  necessary. 

Before  Deady,  District  Judge. 

Exceptions  by  assignee  to  marshal's  bill  of  fees. 

Joseph  Simon  and  M.  W,  Fechlieime)\  for  the  assignee. 
Rufus  Mallory,  for  the  marshal. 

Deady,  J.  On  December  22,  1876,  the  marshal  filed  a 
slatemeut  of  his  fees  in  the  above  entitled  case,  amounting 
in  the  aggregate  to  $137.45,  which  was  taxed  and  allowed 
by  the  clerk. 

On  the  same  day  counsel  for  the  assignee  filed  excep- 
tions to  the  following  items  of  the  bill  as  taxed : 

1.  Service  of  order  to  show  cause,  $4;  and  mileage  to  the 
Dalles,  in  serving  the  same,  $11.50,  because  there  is  a 
previous  charge  in  the  bill  for  the  same  service; 

2.  Personal  care  of  property  from  the  evening  of  Novem- 
ber 1  to  the  morning  of  November  2,  fourteen  hours,  $14, 
because  the  marshal  is  not  entitled  to  the  same;  and, 

3.  '* Making  inventory,  two  persons  from  seven  A.M.  to 
eight  p.  M.  November  2,  twenty-two  hours,  $22,"  because 
the  same  is  unjust  and  excessive. 

Immediately  preceding  the  charge  concerning  the  order 
to  show  cause,  and  under  the  same  date,  the  bill  contains  a 
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charge  for  serving  a  copy  of  the  petition  and  mileage  there- 
for, amounting  in  the  aggregate  to  $14.50.  Assuming  that 
if  the  service  of  the  order  and  copy  of  the  petition  constitute 
but  one  service,  the  charge  should  be  made  for  serving  the 
order  with  the  copy,  the  exception  will  be  considered  as  if 
made  to  the  separate  charge  concerning  the  copy  of  the 
petition. 

The  additional  fee  for  serving  the  copy  of  the  petition 
accompanying  the  order  to  show  cause  was  probably  charged 
and  taxed  under  the  authority  of  In  re  Burnell  Bros.  (3 
Cen.  L.  J.  750).  In  that  case,  the  court  held  that  the  fee 
for  serving  the  copy  of  the  petition  was  well  charged.  It 
is  understood  that  the  double  mileage  is  charged  upon  the 
authority  of  paragraph  25  of  section  820  of  the  revised 
statutes,  which  provides  that  when  **more  than  two  writs  of 
any  kind  required  to  be  served  in  behalf  of  the  same  party 
on  the  same  person  might  be  served  at  the  same  time,  the 
marshal  shall  be  entitled  to  compensation  for  travel  on  only 
two  of  such  writs." 

I  think  the  exception  well  taken.  The  only  provision 
under  which  the  marshal  can  claim  compensation  for  serv- 
ing the  order  to  show  cause  and  copy  of  petition  in  an  in- 
voluntary proceeding  in  bankruptcy,  is  general  order  No. 
30,  which  provides  that  his  fees  under  the  Bankrupt  Act 
** shall  be  the  same  as  are  allowed  for  similar  services,"  by 
section  829  of  the  revised  statutes  as  modified  by  section 
5126  of  the  same.  The  former  section  provides  that  the 
marshal  shall  receive  **for  service  of  any  warrant,  attach- 
ment, summons,  capias  or  other  writ,  except  execution, 
veiiire  or  a  summons  or  subpena  for  a  witness,  $2  for 
each  person  on  whom  service  is  made."  Section  837- 
provides  that  the  fees  of  the  marshal  of  Oregon  and  Ne- 
vada shall  be  double  the  amount  provided  for  like  services 
elsewhere. 

Upon  the  filing  of  a  petition  in  bankruptcy  by  a  creditor 
against  a  debtor,  the  court  is  authorized  to  make  an  order 
requiring  the  debtor  to  appear  and  show  cause  why  the 
prayer  of  the  petition  should  not  be  granted.  In  eflfect  this 
order  to  show  cause  is  the  process  in  the  case,  the  summons 
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to  the  defeBdant,  upon  the  due  service  of  which  the  court 
acquires  jurisdiction  over  him.  With  it^  and  as  a  part  of 
it,  the  statute  requires  that  the  debtor  shall  be  served  with 
a  copy  of  the  petition,  whereby  he  inay  be  informed  of 
what  is  alleged  against  him,  and  against  which  he  is  required 
to  show  cause.  The  service  of  the  order  without  the  copy 
of  the  petition  would  not  give  the  court  jurisdiction;  it 
TV'oald  not  be  a  complete  service  of  the  process  in  the  case. 
In  this  State,  a  copy  of  the  complaint  is  required  to  be 
served  with  the  summons  in  an  action  at  law.  Taken  to- 
gether, they  constitute  but  one  writ  or  process,  and  a  sub- 
stitute for  the  original  writ  at  common  law,  which  contained 
a  fall  statement  of  the  cause  of  action  as  set  forth  in  the 
pnecipe.  (1  Chit.  276.)  So  in  this  case,  iustead  of  the 
order  to  ^ow  cause  reciting  the  allegations  of  the  petition, 
it  simply  refers  to  it,  form  No.  57,  and  directs  that  a  copy 
of  it  be  served  with  the  order.  The  order  and  copy  are 
proper  and  necessary  parts  of  one  process  to  be  served  at 
one  time,  and  upon  the  same  person.  Technically,  then, 
there  is  no  ground  for  treating  them  as  distinct  writs  or 
processes,  so  as  to  authorize  the  marshal  to  charge  a  dis- 
tinct fee  for  the  service  of  each.  Neither  is  there  any  reason, 
in  fact,  for  such  additional  charge.  The  service  of  both 
papers  is  substantially  one  act,  and  the  delivery  of  the  copy 
of  the  petition  devolves  no  additional  labor  or  responsibility 
upon  the  marshal.  There  being,  then,  but  one  writ  served 
in  this  case,  there  is  no  ground  for  charging  more  than  one 
mileage  for  travel  performed  in  serving  it.  But  let  it  be 
conceded  that  the  order  and  copy  constitute  two  writs, 
still  the  case  does  not  come  within  paragraph  25,  supi'a, 
allowing  double  mileage  in  certain  cases,  because  it  does 
not  appear  that  the  marshal  served  more  than  two  writs 
npon  the  debtor  for  the  petitioning  creditors  at  the  same 
time.  The  service  of  two  writs  between  the  same  parties 
at  the  same  time  is  not  sufficient  to  bring  the  case  within 
the  statute.  There  must  be  more  than  two  to  entitle  the 
officer  to  compensation  for  travel  on  any  two  of  them. 

On  the  argument  it  was  assumed  that  the  services  men- 
tioned in  the  second  of  the  above  items  was  performed  by 
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a  deputy,  and  it  was  objected  that  under  section  5013  of 
the  revised  statute^  no  one  is  entitled  to  charge  fees  as  a 
messenger  in  bankruptcy  but  the  marshal  himself,  and, 
therefore,  a  deputy  marshal  cannot  charge  the  fee  of  $1.00 
per  hour  for  the  services  mentioned  in  this  item. 

Wbat  a  marshal  does  by  his  deputy  he  does  by  himself, 
and  every  deputy  marshal  charged  with  the  execution  of  a 
warrant,  or  service  of  process  in  bankruptcy,  is  quoad  hoc  a 
messenger  in  bankruptcy.  The  "assistants"  spoken  of  in 
section  5013,  supra,  are  not  deputy  marshals,  but  such  per- 
sons as  a  marshal  or  deputy  in  the  execution  of  a  warrant 
in  bankruptcy  may  employ  to  assist  him  in  the  discharge  of 
his  duties;  such  as  caring  for  or  making  an  inventory  of  the 
bankrupt's  property. 

Section  5126  provides  what  fees  the  assignee  shall  pay  to 
the  marshal  as  messenger.  Among  other  things,  he  shall 
be  paid  **for  custody  of  property,  *  *  *  his  actual  and 
necessary  expenses  upon  returning  the  same  in  specific 
items,  and  making  oath  that  they  have  been  actually  in- 
curred and  paid  by  him,  and  are  just  and  reasonable;"  and 
his  oath  shall  not  be  conclusive  as  to  the  necessity  of  such 
expenses. 

Section  5127  of  the  revised  statutes  gives  the  justices  of 
the  Supreme  Court  power  to  prescribe  fees  for  other  serv- 
ices of  the  marshal,  and  to  reduce  those  prescribed  by  sec- 
tion 5126,  supra.  Under  this  authority  the  justices  have 
prescribed  by  general  order  number  thirty-one,  that  "the 
marshal  shall  be  allowed  for  each  hour  actually  and  neces- 
sarily employed  in  personal  attention  in  taking  care  of  the 
bankrupt's  property  $1;"  and  the  same  for  each  hour 
"necessarily  employed  in  making  an  inventory  of "  such 
property. 

Taken  together,  the  reasonable  purport  of  these  provis- 
ions seems  to  be  that  it  is  expected  that  a  marshal  or  his 
deputy,  in  executing  a  warrant  against  a  bankrupt's  estate, 
shall  have  the  care  and  custody  of  the  property  until  the 
same  is  turned  over  to  the  assignee,  and  in  the  meantime 
may  be  called  upon  to  employ  a  keeper  or  other  person  to 
give  personal  attention  to  the  matter.     But  it  does  not  fol- 
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low  that  such  expenses  must  be  incurred  in  all  instances,  or 
even  the  majority  of  them.  The  services  of  a  keeper  can 
hardly  be  necessary  in  the  case  of  an  ordinary  stock  of 
goods  secured  in  a  storehouse,  or  if  needed  at  all,  that  any- 
thing more  is  necessary  than  the  committing  of  the  key  to 
some  trusty  person,  who  shall  sleep  in  the  building  at  night. 
And  certainly,  it  can  very  seldom  be  necessary  that  the  offi- 
cer charged  with  the  execution  of  the  warrant  shall  give  his 
personal  attention  to  the  matter,  at  the  great  cost  to  the  es- 
tate of  $1  per  hour,  when  competent  persons  may  ordinarily 
be  employed  at  from  $2.50  to  $5  per  day.  And  in  any  event, 
where  the  officer  makes  a  charge  for  "personal  attention  in 
taking  care  of  the  bankrupt  property,"  I  think  he  ought,  in 
analogy  to  the  rule  prescribed  by  section  6126,  supra,  in  case 
of  expense  incurred  for  that  purpose,  show  by  his  oath  that 
such  services  were  actually  rendered,  and  the  necessity  for 
them. 

This  fee  bill  is  neither  signed  nor  verified  by  the  officer, 
nor  does  it  contain  any  statement  showing  the  necessity  of 
this  personal  attention  to  the  property  of  the  bankrupt. 
The  exception  to  this  item  is  allowed. 

The  third  item  is  made  up  upon  the  assumption  that  per- 
sons employed  by  the  messenger  to  make  an  inventory  of 
the  bankrupt's  property,  or  assist  him  in  so  doing,  are  en- 
titled to  $1  per  hour  for  their  services.  But  this  view 
of  the  matter  is  not  sustained  by  general  order  number 
three,  prescribing  the  compensation  for  the  time  employed 
in  making  the  inventory,  or  the  reason  of  the  thing.  The 
making  of  an  inventory  is  a  matter  which  usually  requires 
nothing  more  than  ordinary  clerical  labor,  that  can  be  ob- 
tjiined  for  much  less  than  $1  per  hour.  The  making 
of  an  inventory  is  an  incident  to  that  care  and  custody  of 
the  property  which  it  is  the  duty  of  the  marshal  to  provide, 
upon  terms  the  most  favorable  to  the  estate.  It  is  not  con- 
templated that  he  should  engage  in  it  personally  at  an  ex- 
pense of  $1  per  hour  to  the  estate,  unless  there  is 
some  positive  necessity  for  so  doing.  This  cannot  ordi- 
narily be  the  case,  although  it  may  often,  if  not  always, 
happen,  that  he  may  be  called  upon  to  give  some  time  in 
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supervising  or  overlooking  the  work.  Neither  is  this  item 
supported  by  any  proof.  A  charge  by  the  marshal  for  time 
necessarily  employed  in  making  an  inventory,  ought,  in 
analogy  to  the  rule  prescribed  in  section  5126,  supra,  be  at 
least  supported  by  the  oath  of  the  officer  as  to  the  fact  of 
the  service,  and  the  necessity  for  it. 
This  exception  is  allowed. 


In  re  E.  Wolf. 

DiSTBiCT  Court,  District  of  Nevada. 
January  18,  1877. 

1.  CoMMRRCiAii  Paper — Suspension. — The  mere  letting  a  note,  payable  one 
day  after  date,  remain  unpaid  forty  days  after  it  falls  due,  is  not 
an  act  of  bankruptcy,  in  the  absence  of  any  demand  of  payment,  or 
other  facts  to  show  a  suspension  and  failure  to  resume. 

Before  Hillyer,  District  Judge. 

This  was  a  petition  for  an  adjudication  of  bankruptcy, 
charging  that  the  respondent  had  suspended  and  stopped 
payment  of  his  commercial  paper,  and  had  not  resumed  in 
forty  days.  Upon  the  return  day  of  the  order  to  show  cause, 
the  only  proof  offered  of  the  act  of  bankruptcy  was  a  prom- 
issory note  made  by  Wolf  in  favor  of  one  Parker,  for  $1,000, 
payable  **one  day  after  date,"  which  showed  upon  its  face 
that  it  had  been  due  more  than  forty  days.  There  was  proof 
that  no  demand  had  ever  been  made  on  Wolf  for  payment 
of  the  note. 

No  other  evidence  was  produced  tending  to  show  a  sus- 
pension of  payment  and  failure  to  resume. 

J.  B.  L.  Brandt,  for  petitioner. 
M,  N.  Stone,  for  respondent. 

Hillyer,  J.  It  could  not  have  been  the  intention  of  the 
framers  of  the  Bankrupt  Law  to  make  the  simple  fact  that  a 
note  like  this  remained  due  and  unpaid  for  forty  days  an  act 
of  bankruptcy.    There  is  certainly  a  reasonable  presumption 
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that  the  parties  to  such  paper  made  payable  one  day  after 
date  did  not  expect  it  would  be  paid  on  the  day  it  fell  due. 
No  demand  being  made  on  him,  the  maker  would  be  likely 
to  let  the  note  run  for  an  indefinite  time;  and  it  would  be, 
it  seems  to  me,  a  most  unjustifiable  construction  of  the 
Bankrupt  Act  to  say  that  by  so  doing  he  was  stopping  or 
suspending  payment  of  his  commercial  paper. 

Suspension  of  payment  means  something  more  than  a 
failure  of  the  maker  of  such  paper  as  this  to  seek  the  holder 
and  pay  him.  Business  men  understand  very  well  what  the 
term  means;  there  is  the  idea  in  it  of  a  failure  to  pay  from 
an  inability  to  do  so;  and  here  there  is  nothing  to  show 
that  the  debtor  was  not  abundantly  able  and  willing  to  pay 
the  note  on  presentation. 

The  prayer  of  the  petition  is  denied. 


In  re  The  Oregon  Iron  Works,  in  Bankruptcy. 

District  Court,  District  op  Oregon. 
January  18,  1877. 

1.  Po&s£8sioM  OF  A  Ghattkl. — A  suit  lu  equity  cannot  be  maintained  by  an 

assignee  to  obtain  possession  of  u  vessel  alleged  to  belong  to  the  estate 
of  the  bankrupt;  the  remedy  is  at  law. 

2.  iNJtmcnoN. — Neither  will  an  injunction  be  allowed  in  such  case  upon  the 

petition  of  the  assignee  to  restrain  the  person  in  possession  of  such 
vessel  from  removing  it  beyond  the  jurisdiction  of  the  court;  the  remedy 
is  replevin. 

Before  Deady,  District  Judge. 
Petition  by  the  assignee  for  a  writ  of  injunction. 
John  TV.  Whalley,  for  the  assignee. 
George  H.  Durham  and  Eufiis  MaUory,  for  the  defendant. 

Deady,  J.  The  petition  of  the  assignee  in  bankruptcy 
of  the  Oregon  Iron  Works  alleges  that  said  corporation,  at 
the  date  of  the  adjudication  in  bankruptcy,  was  the  owner 
of  a  certain  unfinished  vessel,  known  as  the  Eevenue  Cutter, 
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and  tliafc  Captain  J.  W.  White  obtained  possession  of  the 
same  wrongfully,  and  now  refuses  to  deliver  the  same  to 
said  assignee,  but  threatens  to  take  said  vessel  without  the 
district  and  beyond  the  jurisdiction  of  this  court;  that  by 
reason  of  the  great  value  of  said  vessel,  to  wit:  $70,000, 
the  assignee  is  unable  to  give  the  requisite  bonds  to  insti- 
tute replevin  for  said  vessel,  and  concludes  with  a  prayer 
for  an  injunction  to  restrain  said  White,  his  servants,  etc., 
from  further  interfering  with  said  vessel  and  withholding 
the  possession  of  the  same  from  the  assignee. 

Upon  an  order  to  show  cause  why  the  prayer  of  the  peti- 
tion should  not  be  allowed,  the  defendant  answered,  deny- 
ing the  allegations  of  the  petition  and  alleging  that  said 
vessel  was  constructed  by  the  bankrupt  under  a  contract 
with  the  United  States;  that  on  October  1,  1876,  the  United 
States  was  the  owner  an(}  in  possession  of  said  vessel,  sub- 
ject to  the  right  of  the  bankrupt  to  complete  the  same; 
that  on  November  2,  said  bankrupt  suspended  work  upon 
said  vessel,  and  thereupon  surrendered  the  same  to  the 
United  States,  and  that  said  United  States  has  been  in 
possession  since  that  date,  and  is  now  engaged  in  com- 
pleting the  same,  as  it  has  a  right  to  do  under  said  contract. 
That  the  defendant  is  a  captain  in  the  United  States  rev- 
enue marine,  and  that  his  possession  of  said  vessel  and  all 
his  acts  in  reference  thereto  are  held  and  done  by  authority 
of  the  United  States,  and  not  otherwise. 

This  is  a  proceeding  in  equity  in  a  bankrupt  court.  It  is 
not  required  to  be  as  formal  and  plenary  as  proceedings 
ordinarily  are  in  courts  of  equity.  {In  re  Wallace,  1  Deady, 
437.)  But  nevertheless  the  proceeding  is  substantially  a 
proceeding  in  equity,  and  the  relief  sought  must  be  such  as 
belongs  to  a  court  of  equity  to  administer  upon  the  facts  of 
the  case. 

Briefly,  the  petitioner  claims  to  be  the  owner  of  this 
vessel  and  entitled  to  its  possession.  The  United  States, 
by  their  agent,  the  defendant,  make  the  same  claim.  It  is 
thereforo.  a  plain  case,  if  the  petition  be  true,  for  an  action 
at  law  to  recover  the  possession.  The  allegation  that  the 
petitioner  is  unable  to  give  bonds  to  institute  an  action  of 
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replevin  does  not  give  him  a  right  to  recover  the  possession 
in  equity.  Neither  is  it  necessary  to  give  bonds  in  any 
snm  to  commence  an  action  of  replevin;  and  it  is  not  even 
alleged  that  any  such  action  has  been  commenced.  It 
might  be,  as  suggested  by  counsel  for  defendant,  that  if 
the  assignee  had  commenced  an  action  of  replevin,  and  the 
defendant  was  about  to  remove  the  property  from  the  juris- 
diction of  the  court,  aud  the  assignee  was  unable  to  obtain 
the  necessary  bonds  in  time  to  have  a  provisional  delivery 
of  the  vessel,  and  thereby  prevent  its  being  carried  oflF, 
that  an  injunction  would  be  allowed  in  aid  of  the  action  at 
law  to  prevent  the  removal  of  the  property  until  the 
assignee  could  obtain  the  necessary  bonds  to  take  it. 

The  cases  cited  bv  counsel,  2  N.  B.  R.  552;  8  N.  B.  R. 

"...  ' 

15,  as  authority  for  this  injunction  are  not  in  point.     In 

those  cases  the  property  was  admitted   to   be   that  of  the 

bankrupt,  and  the  persons  enjoined  were  seeking  to  subject 

it  to  the  exclusive  satisfaction  of  their  debts  by  means  of 

attachments  which  the  law  declared  void. 

Whether  the  United  States  is  entitled  to  remove  the 
vessel  from  this  district  to  complete  it,  may  be  a  question. 
But  this  relief  is  not  sought  upon  this  ground.  As  has 
been  said,  it  is  a  simple  case  of  an  attempt  to  get  the 
possession  of  a  chattel  which  the  assignee  claims  to  own  by 
a  suit  in  equity  rather  than  the  appropriate  and  ordinary 
remedy  of  an  action  at  law. 

I  have  not  deemed  it  necessary  to  consider  whether,  upon 
the  state  of  facts  disclosed  in  the  answer,  the  United  States 
have  such  possession  of  the  vessel  as  would  prevent  a  suit 
being  maintained  against  the  defendant  White,  to  restrain 
him  in  the  use  and  control  of  it,  or  an  action  at  law  to 
recover  the  possession  of  it.  But  it  appears  probable  that 
they  have  such  a  possession  as  would  prevent  the  Iron 
Works  or  its  assignee  from  interfering  with  the  vessel.  It 
is  alleged  that  the  United  States  took  possession  in  pursu- 
ance of  the  contract  for  the  purpose  of  completing  it,  with 
the  consent  of  the  Iron  Works,  and  is  now  engaged  in  so 
doing.  It  would  seem  that  this  is  such  a  possession  as 
cannot  be  interfered  with   by  the  process  of  a  court,  at 
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least,  at  the  suit  of  the  Iron  Works  or  its  assignee,  irre- 
spective of  the  question  of  who  is  the  legal  owner  of  the 
property. 

The  motion  for  injunction  is  denied,  and  the  restraining 
order  heretofore  allowed  vacated. 


The  Ship  Coldstream. 

District  Court,  District  op  Californu. 
January  20,  1877. 

1.  Master's  Liability  pop.  Dkbts  Contractbd  by  Cbkw. — Where  the  mas- 
ter was  arrested  for  certain  debts  contracted  by  his  crew,  which  by  their 
authority  he  paid:  Heldf  that  he  was  entitled  to  dednct  the  amounts  so 
paid  from  their  wages,  but  not  the  costs  incident  to  the  arrest. 

Before  Hoffman,  District  Judge. 
G.  T,  Botts  and  D,  T.  Sullivan,  for  libellant. 
Clark  Churchill,  for  claimant. 

Hoffman,  J.  The  only  question  in  this  case  is,  whether 
the  master  paid  a  debt  contracted  by  the  libellant,  a  mar- 
iner on  board  the  vessel,  by  the  authority  of  the  latter. 
The  libellant  denies  that  he  authorized  the  master  to  pay 
the  bill.  He  asserts  that  Wallach  Brothers  (the  creditors) 
were  his  friends,  and  that  they  had  given  him  a  credit  until 
his  return  to  Sydney,  on  receiving  from  him  a  watch  and 
chain  as  security. 

The  master  testified  in  the  most  positive  manner  that 
Timmer  authorized  him  to  pay  the  bill,  and  in  this  he  is 
corroborated  by  both  his  mates,  who  appear  to  have  no  in- 
terest in  the  controversy. 

The  preponderance  of  testimony  is  thus  clearly  in  favor 
of  the  master,  and  this  conclusion  is  strengthened  by  other 
circumstances  which  seem  to  have  some  significance. 

It  is  not  denied  that  the  master  was  arrested  at  the  suit 
of  Wallach  Brothers,  for  the  debt  due  by  Timmer,  and  for 
other  debts  contracted  by  the  mates;  that  he  paid  those 
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debts  is  also  undisputed.  If  Timmer  had,  as  he  says,  ar- 
ranged for  a  credit  with  Wallach,  by  pledging  his  watch  and 
chain,  the  conduct  of  the  latter  in  arresting  the  captain  and 
insisting  upon  payment  was  fraudulent  and  dishonest.  It 
was  also  irrational;  for  how  could  they  have  expected  that 
the  demand  would  be  complied  with,  when  they  had  given 
a  credit  and  retained  in  their  possession  a  valuable  pledge. 
Again,  the  libellant  could  not  have  been  ignorant  of  the 
captain's  arrest,  of  the  nature  of  the  demand  made  upon 
him,  and  of  the  fact  of  his  payment.  And  yet  he  does  not 
appear  to  have  mentioned  to  any  one  that  Wallach  Brothers 
held  his  watch  and  chain,  and  that  their  enforcement  of 
their  demand  was  a  breach  of  their  contract  with  him;  nor 
does  he  seem  to  haYe  made  the  slightest  attempt  to  recover 
his  watch  and  chain,  or  to  have  given  any  expression  to  his 
surprise  and  indignation  at  the  gross  breach  of  faith  com- 
mitted by  Wallach  Brothers,-  whom  he  styles  his  friends. 
The  story  of  the  pledge  is  told  by  him  for  the  first  time,  so 
far  as  appears,  when  testifying  in  his  own  behalf. 

Under  the  proofs  I  feel  compelled  to  reject  it.  His 
claim  is  at  best  a  technical  one.  He  admits  his  indebted- 
ness to  Wallach  Brothers.  It  is  not  denied  that  the  master 
paid  it.  Whether  he  authorized  the  master  to  do  so  or  not, 
he  ought  not  now  to  refuse  to  reimburse  him.  The  only 
justification  for  doing  so  which  he  can  honestly  set  up,  is 
the  fact  that  he  has  parted  with  a  valuable  security,  which 
the  creditor  still  retains.  For  the  reasons  given  above  I 
reject  this  story;  but  even  if  it  be  true,  his  total  silence 
with  regard  to  it,  after  he  knew  the  debt  had  been  paid  by 
the  master,  and  his  failure  to  make  any  attempt  to  recover 
it,  can  scarcely  be  reconciled  with  fair  dealing.  He  has  at 
all  events  put  it  in  his  power,  if  he  prevails  in  this  suit,  to 
perpetrate  a  fraud;  for  on  his  return  to  Sydney  he  can 
recover  his  pledge,  and  thus  entirely  evade  the  payment  of 
his  debt. 

I  think  the  master  is  entitled  to  deduct  the  amount  of 
Timmer's  debt  paid  by  him,  but  not  the  costs  incident  to 
to  his  arrest.  Timmer  did  not  cause  the  suit  to  be 
brought.     It    is    not    pretended    that    he   authorized   the 
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master  to  pay  any  portion  of  the  costs  of  the  proceeding. 
If,  as  I  must  presume,  the  law  of  Australia  is  the  same  as 
our  own,  the  master  was  not  liable  for  debts  contracted  by 
his  crew.  If  he  has  chosen  to  pay  the  costs  of  the  sait 
rather  than  submit  to  the  delay  of  defending  it,  he  has 
done  so  in  his  own  interest  and  that  of  the  ship.  He  has 
no  right  to  charge  the  libellant  with  any  portion  of  the 
moneys  so  paid,  any  more  than  he  would  be  entitled  to 
charge  him  with  the  expense  of  defending  the  suit  if  lie 
had  seen  fit  to  do  so. 

A  decree  will  be  entered  in  accordance  with  this  opinion . 


A.  Shuman,  Assignee,  v.  Henry  Fleckenstein. 

DiSTBICT   COUBT,    DISTRICT   OP   OrEOON. 

January  30,  1877. 

1.  Tbansfkb  op  Pbopkrty  by  Insolvknt. — A  transfer  of  property  by  an  in- 

solvent debtor,  contrary  to  section  5128  of  the  revised  statutes,  is  con- 
tingently valid,  and  the  receipt  of  the  same  by  the  creditor  is  not  tor- 
tious, and  does  not  of  itself  amount  to  a  conversion  of  the  property. 

2.  Action  by  Assionbk  to  Rkcoveb  thb  Valub  op  Pbopkbtt. — An  action  by 

an  assignee  in  bankruptcy  to  recover  the  yalue  of  goods  transferred  by 
the  bankrupt  contrary  to  section  6128  of  the  revised  statutes  is  in  sub* 
stance  and  effect  an  action  of  troyer,  and  the  complaint  must  either 
allege  an  actual  conversion  of  the  property  to  the  use  of  the  defendant, 
or  a  demand  and  refusal  to  deliver  the  same  to  the  ausiguee. 

3.  Damaoes  fob  Detention  of  ob  Injubt  to  Pbopkbty  by  Gbkditob.  —  In 

such  action  the  assignee  may  recover  damages  for  the  detention  of  the 
property,  includiiig  profits  made  out  of  it,  or  injuries  received  by  it 
while  in  the  possession  of  the  creditor. 

Before  Deady,  District  Judge. 

Action  for  money  had  and  recovered  to  the  use  of  the 
plaintiff  under  section  35  of  the  Bankrupt  Act.  (Sec.  5128 
of  the  R.  S.) 

M,  IV.  Fechheime}^  for  the  plaintiff. 
Cyrus  Dolph,  for  the  defendant. 


Disfe.  Or.]  Shuman  v.  Fleckenstein.  175 

1877.]  Opinion  of  the  Court — Deady,  J. 

Deady,  J.  This  action  is  brought  by  the  assignee  of  V, 
Schmidt,  a  bankrupt  under  section  35  of  the  Bankrupt  Act, 
(Sec.  5128  of  the  R.  S.),  to  recover  from  the  defendant  the 
sum  of  $311,  the  alleged  value  of  certain  property  trans- 
ferred by  said  bankrupt  to  the  defendant  within  two  months 
prior  to  the  filing  of  the  petition  against  him  in  bankruptcy, 
contrary  to  the  provisions  of  said  section. 

The  defendant  demurs,  and  for  cause  of  demurrer  assigns 
that  the  complaint  does  not  allege  a  demand  and  refusal  of 
the  property,  or  any  fact  showing  its  conversion  by  the  de- 
fendant. The  only  allegation  in  the  complaint  upon  the. 
subject  of  demand  is,  that  the  plaintifi*,  before  the  com- 
mencement of  this  action,  **  demanded  the  said  sum  of  $311, 
the  value  of  said  property,  from  the  defendant  herein;"  and 
that  the  defendant  has  *'  neglected  and  refused  to  pay  the 
same  or  any  part  thereof  to  said  plaintiff." 

This,  of  course,  is  not  a  demand  for  the  property  and  a 
refusal  to  deliver  the  same,  but  merely  a  demand  and  refusal 
to  pay  an  arbitrary  sum  of  money,  which  the  plaintiff  as- 
sumes is  the  value  of  the  property. 

In  Brooke  v.  McCracken  (10  N.  B.  R.  466),  it  was  sug- 
gested by  this  court  that  a  transfer  of  property  contrary  to 
section  35  of  the  Bankrupt  Act  was  not  void  as  against  the 
bankrupt,  and  that  therefore  the  receipt  of  the  property  by 
the  party  taking  the  transfer  was  not  tortious,  and  unless 
the  subsequent  detention  became  wrongful  for  some  other 
retison,  there  must  be  a  demand  and  refusal  to  make  it  so. 

In  Hyde  v.  Sime  &  Co.,  Mr.  Justice  Hoffman  held  that  a 
transfer  by  an  insolvent  debtor  contrary  to  section  5128, 
Bupva^  has  **a  contingent  validity,"  because  it  can  only  be 
avoided  by  the  commencement  of  proceedings  in  bankruptcy 
within  a  certain  time  thereafter,  and  therefore  in  case  such 
transfer  is  made  void  by  an  adjudication  in  bankruptcy 
"the  creditor  who  has  received  the  goods  cannot  be  con- 
sidered a  tort  feasor  until  a  demand  has  been  made  upon 
him  by  the  assignee." 

The  right  given  to  the  assignee  to  ''recover  the  property, 
or  the  value  of  it,  is  in  effect  a  right  to  maintain  replevin 
for  the  possession  of  the  specific  property  or  trover  for  the 
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conversion  of  the  same.  When  the  property  has  been  sold 
by  the  creditor  for  a  certain  sum  of  money,  the  assignee 
may  doubtless  adopt  the  sale,  and  sue  for  the  amount  real- 
ized therefrom,  as  for  money  had  and  received  to  his  use. 

The  present  acfcion  is  substantially  one  of  trover — in  the 
nature  of  an  action  of  trover — for  the  value  of  the  property 
and  proceeds,  upon  the  theory  that  the  defendant  has 
wrongfully  converted  the  same  to  his  own  use.  "A  con- 
version, in  the  sense  of  the  law  of  trover,  consists  either  in 
the  appropriation  of  the  thing  to  the  party's  own  use  and 
beneficial  enjoyment,  or  its  destruction,  or  in  exercising 
dominion  over  it,  in  exclusion  or  defiance  of  the  plaintiff's 
right,  or  in  withholding  the  possession  from  the  plaintiff 
under  a  claim  of  title  inconsistent  with  his  own."  (2  Green. 
Ev.  sec.  624.) 

Speaking  of  the  action  of  trover,  Chitty  says  (Chit.  P. 
170):  **A  demand  and  refusal  are  necessary  in  all  cases 
when  the  defendant  became,  in  the  first  instance,  lawfully- 
possessed  of  the  goods,  and  the  plaintiff  is  not  prepared  to 
prove  some  distinct,  actual  conversion;"  and  gives  the  fol- 
lowing illustration,  which  seems  to  be  exactly  in  point: 
*'As  Avhen  a  trader,  on  the  eve  of  his  bankruptcy,  made  a 
collusive  sale  of  his  goods  to  the  defendant,  it  was  decided 
that  the  assignees  could  not  maintain  trover  without  prov- 
ing a  demand  and  refusal;  for  the  parties  contracting  were 
competent  at  the  time;  and  if  the  assignees  disaffirm  the 
contract,  they  should  give  notice  by  a  demand;"  citing  2 
Hen.  Black.  135,  and  other  cases. 

The  original  taking  in  this  case  being  with  the  consent  of 
the  then  owner,  the  bankrupt,  and  contingently  valid,  it  was 
not  tortious,  and,  therefore,  does  not  amount  to  a  conver- 
sion, and  no  subsequent  distinct  and  actual  conversion 
being  shown,  the  plaintiff  must  allege  and  prove  a  demand 
and  refusal  before  he  can  recover.  {Iriscony  v.  Chr,  49 
Cal.  617.) 

The  demand  and  refusal  alleged  in  the  complaint  is  not 
of  the  goods,  but  their  assumed  value.  Because  the  defend- 
ant refused  to  pay  this  sum,  which  may  be  twice  what  he 
believes  the  actual  value  of  the  goods  to  be,  it  does  not 
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follow  that  he  refuses  to  deliver  the  same,  or  is  not  ready 
and  willing  to  deliver  them  whenever  duly  demanded. 

Counsel  for  the  plaintiff,  practically  admitting  that  the 
assignee  might  have  had  the  goods  in  question  by  demand- 
ing them,  objects  to  this  view  of  the  law,  that  it  will  enable 
a  creditor  of  an  insolvent  to  receive  goods  from  his  debtor 
contrary  to  section  5128,  supra,  and  to  use  them  so  as  to 
make  material  gain  out  of  them,  or  seriously  depreciate 
their  value,  and  then  relieve  himself  from  all  liability  by 
simply  returning  the  depreciated  or  comparatively  worthless 
articles  to  the  assignee  upon  demand. 

But  I  apprehend  such  a  consequence  will  not  follow.  The 
assignee  is  as  much  entitled  to  recover  damages  for  an  in- 
jary  to,  or  detention  of,  the  goods  as  to  recover  the  posses- 
sion of  them,  and  under  the  Code,  as  well  as  at  common 
law,  such  damages  may  be  recovered  in  the  action  to  re- 
cover possession.  (1  Chit.  186,  189;  2  Green.  Ev.  sec. 
560;  Or.  Civ.  Code,  sec.  91.) 

It  is  also  objected  by  counsel  for  plaintiff  that  this  is  not 
an  action  of  trover,  but  an  action  under  the  Code.  An 
action  under  the  Code  is,  in  effect,  an  action  upon  the  case; 
that  is,  the  facts  and  circumstances  of  the  transaction  in 
question;  and  the  action  of  trover  and  conversion  was  also 
originally  nothiug  but  an  action  on  the  case,  the  case  being 
that  the  defendant  had  found  goods,  and  refused  to  deliver 
them  to  the  owner  on  demand.     (1  Chit.  167.) 

While,  then,  this  is  not  an  action  of  trover  eo  nomitie,  it 
is  such  in  substance  and  effect,  and  the  cause  of  action  at- 
tempted to  be  stated  in  the  complaint  is,  in  fact,  identical 
with  that  upon  which  trover  would  lie  at  common  law.  A 
necessary  element  in  the  proof  of  this  cause  of  action, 
where  there  was  no  actual  conversion,  was  a  demand  and 
refusal  of  the  property.  According  to  the  rule  and  theory 
of  the  Code,  I  think  this  necessary  fact  should  be  alleged 
in  the  complaint.  (See  Brooke  v.  McCraken,  supra,  and  au- 
thorities there  cited.)  Section  5128,  supra,  does  not  give 
the  assignee  any  additional  or  peculiar  remedy  in  the  prem- 
ises. It  provides,  in  effect,  that  a  transfer  of  property  con- 
trary thereto  shall  be  void,  if  the  debtor  is  adjudged  a 
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bankrupt  within  a  limited  time  thereafter.  So  far,  the  act 
annuls  and  confers  rights  which  would  not  otherwise  be 
affected  or  exist.  But  the  additional  clause,  which  declares 
that  in  that  event  **  the  assignee  may  recover  the  property 
or  the  value  of  it  from  the  person  so  receiving  it,"  is  a  mere 
legal  conclusion  from  the  premises,  and  does  not  restrict  or 
enlarge  the  remedy  of  the  assignee.  Recover  the  property 
or  its  value,  how?  According  to  the  procedure  known  to 
the  forum  in  which  the  assignee  elects  to  proceed. 

Although  the  Bankrupt  Act  declares  that  the  assignee 
may  recover  the  property  or  its  value,  it  is  to  be  construed 
as  giving  a  right  to  recover  the  latter,  only  as  a  substitute 
for  the  former  in  cases  where  the  property  has  been  de- 
stroyed or  passed  beyond  the  control  of  the  creditor,  or 
been  constructively  converted  to  his  own  use  by  a  refusal 
to  deliver  the  same  upon  the  due  demand  of  the  assignee. 
In  the  latter  case  the  assignee  has  the  option  to  sue  for  the 
property  or  the  value.  But  an  action  to  recover  the  value 
of  property  can  only  be  maintained  when  the  property  itself 
has  been  actually  or  constructively  converted  to  the  use  of 
the  defendant,  and  the  complaint  must  therefore  allege  a 
conversion  in  terms  or  its  legal  equivalent — a  demand  and 
refusal. 

The  demurrer  is  sustained. 


Charles  Trafton  v.  P.  T.  Nougues. 

Circuit  Court,  District  of  California. 
February  5,  1877. 

1.  Surra  Tbansfkbbkd  to   National   Coubts. — Only  suits  involviDg  rights 

dep«^ndii)g  upon  a  diRputed  construction  of  the  Constitution  and  Lnws 
of  the  United  States  can  he  transfeiTed  from  the  State  to  the  National 
courts,  under  the  chiuse  "arising  under  the  Constitution  and  Laws  of 
the  United  States,"  of  section  two  of  the  act  to  determine  the  jnrisdic< 
tion  of  the  United  States  courts,  passed  March  3,  1875.     (18  Stat.  470.) 

2.  JuKisDiCTioN  OF  MiNiNo  Claims. — Where  the  only  questions  to  be  liti- 

gated in  suits  to  determine  the  right  to  mining  claims  are,  as  to  what  are 
the  local  laws,  rules,  regulations  and  customs  by  which  the  rights  of  the 
parties  are  governed,  and  whether  the  parties  have  in  fact  conformed  to 
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such  local  lnw8  ftud  cnstomH,  the  courts  of  the  United  States  have  no 
jurisdiction  of  the  cases  under  tbe  provisions  of  the  act  giving  jurisdic- 
tion in  suits  *' arising  under  the  Constitution  and  Laws  of  tbe  United 
States." 

3.  PfirrnoNs  fob  Tba.nbfeb  fbom  Statr  Coubts. — A  petition  for  the  transfer 

of  a  suit  from  a  State  to  a  National  court,  on  the  ground  that  it  arises 
under  the  Constitution  and  Laws  of  the  United  States,  must  state  the 
facts  and  indicate  the  questions  arising  therein  which  nre  claimed  to  give 
tbe  National  court  jurisdiction,  so  tbat  the  court  can  determine  for  itself 
from  the  facts  the  question  of  jurisdiction. 

4.  Insufticiknt  Pktition. — A  petition  which  only  states  the  opinion,  or  con- 

clusion of  the  petitioner,  tbat  the  case  arises  under  the  Coustitntion  and 
Laws  of  the  United  States,  is  insufficient,  and  a  suit  transfeiTed  on  such 
petition  will  be  remanded. 

Before  Sawyer,  Circuit  Judge. 

Motion  to  remand  case  to  the  State  court,  whence  it 
came,  on  the  ground  that  it  does  not  appear  from  the  facts 
alleged,  either  in  the  pleadings,  or  the  petition  asking  a 
transfer,  that  the  case  is  one  arising  under  the  Constitution 
or  Laws  of  the  United  States,  within  the  meaning  of  the  act 
of  Congress  of  March  3,  1875. 

C.  A.  Tattle,  for  motion. 

M,  Malaiiy,  contra. 

Sawyer,  Circuit  Judge.  I  have  had  no  little  diflSculty  in 
satisfactorily  construing  this  act.  In  the  broad  sense 
claimed  by  some,  nearly  all  cases  relating  to  title  to 
lands  Avould  be  swept  into  the  National  courts;  for  in  the 
new  States,  in  every  action  of  ejectment  involving  a  ques- 
tion as  to  the  real  title,  one  party  or  the  other  goes  back  to 
a  patent,  or  other  grant  under  the  laws  of  the  United  States. 
Since  the  passage  of  the  act  of  Congress  of  1866,  and  sub- 
sequent acts  upon  the  same  subject,  expressly  declaring  the 
public  lands  to  be  free  and  open  to  exploration  and  occupa- 
tion for  mining  purposes,  subject  to  the  local  laws,  regula- 
tions and  customs  of  miners;  also,  authorizing  a  sale  and 
patent  to  parties  establishing  a  right  under  such  local  laws, 
regulations  and  customs,  it  seems  to  be  claimed,  on  this 
broad  principle^  that  all  suits  relating  to  disputes  about 
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mining  claims  may  be  transferred  to  the  National  courts. 
But,  clearly,  tbe  great  majority  of  such  cases  only  involve 
a  litigation  of  precisely  tbe  same  questions  as  were  litigated 
in  those  classes  of  cases  for  the  many  years  since  the  acqui- 
sition of  California  prior  to  the  passage  of  those  acts  of 
Congress;  and  they  turn  upon  no  disputed  construction  of 
the  Constitution  or  statutes  of  the  United  States.     In  fact, 
where  a  patent  is  authorized  to  be  issued  to  the  possessor 
under  these  acts  in  a  contested  case,  the  statute  refers  the 
parties  to  the  ordinary  tribunals  of  the  country  to  deter- 
mine, under  the  local  laws  and  customs,  irrespective  of  the 
acts  of  Congress,   which  party  is   entitled  to  the   mining 
claim,  and  the  patent  issues  to  the  party  so  determined  to 
have   the  right.  (The  420  Mining  Company  v.  Ihe  Bullion 
Mining  Company,  3  Sawyer,  634.)     Thus  the  rights  of  the 
parties  are  determined  by  the  laws,  regulations  and  customs 
of  the  locality  outside  the  acts  of  Congress,  without  any  dis- 
cussion or  controversy  as  to  the  construction  of  those  acts. 
Since   some   of    this    class    of    cases    transferred  to    this 
court  were  retained,  but  with  no  little  hesitation,  the  Su- 
preme Court  of  the  United  States  has  decided  several  cases, 
which  afford  a  rule  for  the  future,  and  which,  it  seems  to 
me,  exclude  jurisdiction  in  many  cases  which  the  bar  ap- 
pears to  have  supposed  could  be  transferred.     The  case  of 
McStay  v.  Friedman  (92  U.  S.  R.  723),  was  a  case  in  which 
one  of  the  parties  relied :  1.  On  the  statute  of  limitations; 
2.  On  title   acquired  through  the  city  of  San  Francisco, 
under  the  well  known  Van  Ness  Ordinance,  and  the  act  of 
the  legislature  confirming  it.     On  a  writ  of  error  to  the 
State  court,   it  was  sought  to  sustain  jurisdiction  of  the 
United  States  Supreme  Court,  on  the  ground  that  the  title 
derived  through  the  city  depended  upon  the  act  of  Congress 
of  1866  (14  St.  4),  granting  the  land  to  the  city,  in  trust  for 
those  who  held  under  the  ordinance  of  the  city.  State  stat- 
utes, etc. 

The  court  says:  '*At  the  trial  no  question  was  raised  as 
to  the  validity  or  operative  effect  of  the  act  of  Congress. 
*  *  *  The  city  title  was  not  drawn  in  question.  The 
real  controversy  was  as  to  the  transfer  of  that  title  to  the 
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plaintiffs  in  error,  and  tliis  did  not  depend  upon  the  Con- 
stitution or  any  treaty,  statute  of,  or  commission  held,  or 
authority  exercised  under  the  United  States."  Romie  v. 
Casanova  (91  U.  S.  R.  380)  is  a  similar  case.  At  the  pres- 
ent term  of  the  Supreme  Court,  in  a  case  which  was  actually 
trausferred  from  the  State  court  to  this  court,  under  section 
2  of  the  act  of  1875,  the  same  ruling  was  made.  One  party 
claimed  certain  lots  in  San  Francisco,  by  virtue  of  posses- 
sion, in  pursuance  of  the  provisions  of  the  Van  Ness  Ordi- 
nance and  the  statutes  of  the  State,  and  of  the  United 
States,  confirming  said  title;  while  the  city  claimed  the 
same  as  being  part  of  the  public  squares  reserved  and  set 
apart  for  public  purposes  in  pursuance  of  the  same  ordi- 
nances and  statutes.  After  the  transfer  a  demurrer  was  in- 
terposed to  the  jurisdiction  of  this  court,  on  the  ground 
that  it  presented  no  question  arising  under  the  act  of  Con- 
gress, the  rights  of  the  parties  depending  upon  the  con- 
struction of  the  ordinances  of  the  city  and  the  State  statutes 
alone.  On  the  other  hand,  it  was  earnestly  urged  that  it 
was  necessary  to  construe  the  act  of  Congress  in  order  to 
find  out  who  the  beneficial  grantee  intended  by  the  act  of 
Congress  was.  The  court,  however,  held  that  the  act  of 
Congress  referred  the  question  as  to  who  was  entitled  to  the 
land  to  the  city  ordinances  and  the  statutes  of  the  State 
upon  the  subject,  and  that  their  rights  must  be  determined 
bv  a  construction  of  those  ordinances  and  statutes.  The 
Supreme  Court  affirmed  this  ruling  at  the  present  term, 
thus  holding  that  the  same  principle  adopted  in  relation  to 
the  section  providing  for  writs  of  error  to  the  State  courts, 
is,  also,  applicable  to  cases  of  transfer  from  the  State  to  the 
National  courts,  under  section  2  of  the  act  of  1875;  that  is 
to  say,  that  unless  there  is  some  contest  as  to  the  construc- 
tion of  the  act  of  Congress,  there  is  no  jurisdictional  ques- 
tion in  the  case.  (Hoadley  v.  Sail  Francisco,  94  U.  S.  B.  4.) 
So  with  reference  to  mining  claims.  The  act  of  Congress 
grants  certain  rights  to  those  who  discover,  take  up  and 
work  mining  claims.  But  it  refers  the  parties  to  the  local 
laws  of  the  States  and  Territories,  and  to  the  rules,  regula- 
tions and  customs  of  miners  of  the  district  where  the  mines 
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are  situated,  for  the  measure  of  their  rights.  If  a  dispute 
arises,  as  in  the  cases  referred  to,  the  act  of  Congress  refers 
the  parties  to  the  ordinary  tribunals  to  determine  it  by  the 
local  laws  and  customs,  and  not  by  the  act  of  Congress.  Upon 
the  trial  of  the  right  to  a  mining  claim,  precisely  the  same 
questions  are  tried,  and  they  are  determined  by  the  same 
hiws  and  customs  that  were  invoked  as  the  measure  of  the 
rights  of  the  parties  before  the  act  of  Congress  had  been 
passed.  Clearly,  the  great  mass  of  these  cases  cannot  in- 
volve the  discussion  or  any  dispute  as  to  the  construction  of 
any  act  of  Congress;  and  when  they  do  not,  under  the  de- 
cisions cited,  this  court  is  without  jurisdiction,  so  far  as  this 
provision  of  the  act  is  concerned.  Where  the  controversy 
is  upon  matters  other  than  the  construction  of  the  constitu- 
tion or  an  act  of  Congress,  the  **  correct  decision*'  of  such 
controversy  cannot  possibly  "depend  upon  the  right  con- 
struction of  either."  No  controversy  can  possibly  arise 
upon  the  construction  of  an  act  of  Congress,  where  all 
parties  agree  as  to  its  construction.  There  may  be  a  con- 
test as  to  other  matters,  but  not  as  to  the  construction  of 
the  Constitution  or  laws  in  such  cases. 

This  action  was  brought  in  the  State  court  in  Placer 
county,  to  recover  for  trespass  upon  a  gravel  gold  mining 
claim,  and  seeking  an  injunction  restraining  the  working  of 
the  claim  by  defendant.  There  is  no  fact  alleged,  either  in 
the  complaint  or  the  petition  for  transfer,  indicating  that 
there  is  any  question  involved  other  than  those  that  usually 
arise  in  a  trial  of  a  right  to  a  mining  claim.  And  it  affirma- 
tively appears  from  the  issues  stated  in  the  petition  that  such 
are  in  fact  the  questions  to  be  tried.  It  is  alleged  generally 
in  the  petition,  it  is  true,  that  defendant  located  and  held  liis 
claim  under  the  several  acts  of  Congress  relating  to  the  sub- 
ject. But  this  is  no  more  than  can  be  said,  in  a  general 
sense,  of  all  mining  claims  since  the  passage  of  the  several 
acts  referred  to.  But,  as  we  have  seen,  that  does  not,  neces- 
sarily, nor  even  ordinarih%  in  this  class  of  cases,  involve 
any  question  of  disputed  construction  of  the  act,  or  any  right 
or  question  which  is  not  to  be  determined  by  the  local  laws, 
rules  and  customs,  without  reference  to  the  acts  of  Congress, 
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precisely  a^  they  were  before  there  waa  any  such  act  in  ex- 
istence. 

The  only  other  allegation  is,  that  the  **  right  to  said  min- 
ing ground  by  plaiutiflf  depends  upon  the  laws  of  Congress, 
and  the  right  or  title  of  defendant  to  said  mining  ground, 
aforesaid,  must  also  be  determined  by  the  acts  of  Congress, 
under  which  defendant  and  petitioner  claims  title;  and 
that  the  rights  of  the  plaintiff  as  against  defendant  must 
be  determined  under  the  laws  of  Congress  of  the  United 
States."  This  is  in  substance  two  or  three  times  repeated; 
but  it  is  only  the  statement  of  a  legal  conclusion  rather 
than  a  fact;  and  a  conclusion  manifestly  founded  upon 
the  general  idea  that  all  mining  claims  are  so  held;  that  an 
action  relating  thereto  involving  the  rights  of  the  parties  to 
the  mine  necessarily  arises  under  the  acts  of  Congress  within 
the  meaning  of  the  act  giving  jurisdiction  to  the  National 
courts — an  erroneous  conclusion,  if  I  am  right,  in  the 
views  before  expressed.  These  allegations  express  merely 
the  opinion  of  the  petitioner  that  a  jurisdictional  question 
will  arise.  In  my  judgment,  such  avermeuts  are  insuffi- 
cient to  justify  a  transfer,  or  retaining  the  case  when 
brought  here.  The  pi'ecise  facts  should  be  stated  out  of 
which  it  is  supposed  the  jurisdictional  question  will  arise; 
and  how  it  will  arise,  should  be  pointed  out,  so  that  the 
court  can  determine  for  itself  whether  the  case  is  a  proper 
one  for  consideration  in  the  National  courts.  Otherwise 
the  administration  of  justice  will  be  greatly  obstructed,  and 
intolerable  inconveniences  be  the  result.  Under  the  fifth 
section  of  the  act,  it  is  made  the  imperative  duty  of  the 
court,  at  any  stage  of  the  proceedings,  when  it  appears  that 
"such  suit  does  not  really  and  substantially  involve  a  dis- 
pute or  controversy  properly  within  its  jurisdiction,''  to 
stop  the  proceeding  and  remand  the  case.  Where  a  suit 
presents  no  disputed  construction  of  an  act  of  Congress; 
where  there  is  no  contest  at  all  as  to  what  the  act  means,  or 
what  rights  it  gives;  where  the  only  questions  are  as  to  what 
are  the  local  mining  laws,  rules  and  customs,  and  as  to 
whether  the  parties  have  in  fact  performed  the  acts  required 
by  such  local  laws,  rules  and  customs,  how  can  it  be  said. 
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in  any  just  sense,  that  such  a  suit '' really  and  s\ibstantially 
involves  a  dispute  or  controversy  "  arising  under  an  act  of 
Congress  ?  The  location  of  the  mine  involved  in  the  case 
is  more  than  one  hundred  and  fifty  miles  from  San  Fran- 
cisco, where  the  court  is  held,  and  many  other  cases  may 
arise  in  this  State,  Nevada  and  Oregon,  in  regard  to  claims 
lying  from  three  to  five  hundred  miles  distant  from  the 
place  where  the  National  courts  are  held,  and  between 
which  places  the  means  of  communication  are  by  no  means 
easy  or  cheap.  Generally,  in  this  class  of  cases,  the  testi- 
mony rests  mainly  in  parol,  and  there  is  a  multitude  of  wit- 
nesses. The  expense  of  prosecuting  or  defending  such 
suits  at  a  great  distance  from  the  mines  would  be  enormous. 
If  the  court  should  accept  a  petition  containing  a  bare  state- 
ment of  the  opinion  of  the  petitioner,  that  the  rights  of  the 
parties  are  derived  under  an  act  of  Congress,  as  in  this  case, 
the  result  in  most  cases  would  be  that  the  court  would  not 
be  able  to  determine  whether  the  case  '^reallv  and  sub- 
stantially  involves  a  dispute  or  controversy  properly  within 
the  jurisdiction  of  the  court,"  until  the  close  of  the  testi- 
mony, when  it  would  be  necessary  to  remand  the  case  at 
last.  Such  results  would  largely  obstruct  the  due  admin- 
istration of  justice,  and  work  an  intolerable  inconvenience 
to  honest  suitors.  Besides,  it  would  encourage  transfers 
of  cases  over  which  the  court  has  no  jurisdiction,  by  un- 
scrupulous parties  for  the  very  purpose  of  deterring  the 
adverse  party  from  pursuing  his  rights  by  reason  of  the 
delays,  inconvenience  and  enormous  expense  of  prosecuting 
an  action  of  this  class  at  a  great  distance  from  home.  These 
difficulties  would  be  especially  onerous  in  cases  relating  to 
mining  rights,  where  time  is  often  as  important  as  the  right 
in  the  several  large  States  of  the  Pacific  coast  and  interior 
of  the  continent,  and  where  a  court  is  held  at  but  one  point. 
A  single  State,  in  some  instances,  it  must  not  be  forgotten, 
contains  more  territory  than  all  the  Middle  and  New  Eng- 
land States  together. 

•  In  view  of  these,  in  my  judgment,  weighty  considerations, 
therefore,  I  think  it  of  the  highest  importance  to  the  rights 
of  honest  litigants,  and  to  the  due  and  speedy  administra- 
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tion  of  justice,  that  a  petition  for  transfer  should  state  the 
exact  facts,  and  distinctly  point  out  what  the  question  is, 
and  how  and  where  it  will  arise,  which  gives  jurisdiction  to 
the  court,  so  that  the  court  can  determine  for  itself,  from 
the  facts,  whether  the  suit  does  really  and  substantially  in- 
volve a  dispute  or  controversy  within  its  jurisdiction. 

Whenever,  therefore,  the  record  fails  to  distinctly  show 
such  facts  in  a  case  transferred  to  this  court,  it  will  be 
returned  to  the  State  court,  and  under  the  authority  given 
by  section  5,  at  the  cost  of  the  party  transferring  it.  If  I 
am  wrong  in  my  construction  of  the  act,  and  the  recent  de- 
cisions of  the  Supreme  Court,  the  statute,  section  5,  hap- 
pily affords  a  speedy  remedy  by  writ  of  error,  upon  which 
this  decision  and  the  order  remanding  the  case  may  be 
reviewed  without  waiting  for  a  trial,  and  the  question  may 
as  well  be  set  at  rest  in  this  case  as  in  any  other.  It  is  of  the 
utmost  importance  that  a  final  decision  of  the  question  be 
had  as  soon  as  possible.  If  counsel  so  desire,  I  will  order 
the  clerk  to  delay  returning  the  case  till  they  have  an  oppor- 
tunity to  sue  out  and  perfect  a  writ  of  error. 

Let  an  order  be  entered  returning  the  case  to  the  State 
court  whence  it  came,  with  costs  against  the  party  at  whose 
instance  it  was  brought  here. 


The  Ship  Anglo  Norman. 

District  Court,  District  of  California. 
February  8,  1877. 

1.  Cabrieb  o7  Pabsenoebs. — The  carrier  of  passengers  is  bonnd  to  exact 

care  in  providiug  the  proper  means  of  approaching  his  vessel,  and  of 
aacendiug  to  or  descending  from  it.  Bat  this  duty  only  arises  -vihere  by 
contract  or  nsage  he  is  required  to  be  in  readiness  to  receive  his  passen- 
gers. 

2.  *•  Skkk  Daivoebs  "— Contribdtobt  Neolioknce.— Where  a  passenger  vol- 

untarily encounters  "aseen  danger,"  and  receives  an  injury  in  conse- 
quence of  his  own  carelessness  or  awkwardness:  Held,  that  he  is  guilty 
of  contributory  negligence,  and  cannot  recover. 

Before  Hoffman,  District  Judge. 
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(7.  T,  BoUs  arid  D.  T.  Sullivan^  for  libellauts. 
C\  Temple  Emmet,  for  claimant. 

Hoffman,  J.  I  have  carefully  perused  the  voluminous 
depositions  taken  in  this  case,  and  the  elaborate  briefs  of 
the  advocates. 

I  see  no  reason  to  modify  the  opinion  intimated  at  the 
hearing,  to  the  effect  that  the  gangway,  in  passing  over 
which  the  accident  occurred,  was  not  such  a  means  of  get- 
ting on  board  his  vessel  as  the  carrier  was  bound  to 
provide.  His  contract  and  his  duty  as  a  carrier  exacted 
the  exercise  of  the  utmost  diligence  and  the  employment 
of  every  means  in  his  power  to  insure  the  safety  of  the 
passengers.  The  duty  of  a  carrier  of  passengers  requires 
him  to  exercise  this  diligence,  not  only  in  regard  to  the 
construction  of  his  vehicle  and  its  management  after  the 
passenger  has  come  on  board,  but  also  in  providing  proper 
means  of  approaching  it,  and  of  ascending  to  and  descend- 
ing from  it. 

Thus,  when  a  steamer  took  on  board  passengers  from  a 
hulk  which  the  latter  were  obliged  to  cross  to  get  on  board, 
the  carrier  was  held  liable  for  injuries  sustained  by  a  pas- 
senger by  falling  down  a  hatchway  negligently  left  un- 
covered. 

If,  then,  the  libellant  in  this  case  had  repaired  at  the 
usual  or  appoioted  hour  to  the  customary  place  of  embark- 
ation, and  finding  no  other  means  of  getting  on  board  had, 
with  due  care,  attempted  to  use  the  gangwaj'  constructed 
as  described  in  this  case,  and  had  been  injured  in  the 
attempt,  I  should  have  little  doubt  that  the  carrier  would 
have  been  liable.  It  was  not  so  obviously  unsafe  and  dan- 
gerous as  to  indicate  fool-hardiness  on  the  libelhint's  part  in 
attempting  to  use  it  rather  than  lose  his  passage.  Any 
person  of  ordinary  caution  and  prudence  would  probably 
have  made  a  similar  attempt.  It  had  frequently  been  used 
on  previous  occasions  by  visitors  to  the  ship,  and  twice  by 
the  libellant  himself  and  his  wife. 

But  the  question  in  the  case  is,  had  the  libellant  the  right, 
under  the  circumstances,   to  demand  and  expect  that  the 
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carrier  should  be  prepared  to  receive  him  as  a  passenger, 
and  make  that  careful  provision  for  his  safety  which  the  law 
exacts  of  him  when  he  has  entered  npon  the  performance 
of  his  contract?  The  vessel  lay  at  a  wharf  at  the  upper 
end  of  Darling  harbor,  above  Darling  harbor  bridge,  through 
which  she  passed  by  a  draw-bridge.  This  wharf  belonged 
to  a  railroad  company,  and  was  used  exclusively  in  its  busi- 
ness. The  Jnglo  Norman  was  the  first  vessel  of  her  size 
which  had  ever  lain  at  the  wharf;  she  was  under  charter, 
and  had  gone  there  to  receive  her  cargo.  The  wharf  was, 
as  one  of  libellant's  witnesses  remarks,  in  **an  out  of  the 
way  place."  It  Avas  approached  by  means  of  the  railroad 
track  which  ran  along  it,  and  it  could  only  be  reached  by 
climbing  up  some  four  feet  and  using  the  apertures  between 
the  timbers  of  which  the  wharf  was  constructed  as  steps. 
The  testimony  is  clear  that  except  in  case  of  steamers  and 
coasters  having  their  own  wharves,  sea-going  vessels  almost 
invariably  received  their  passengers  after  they  hauled  into 
the  bay  opposite  the  town,  the  passengers  being  conveyed 
to  them  in  wherries,  or,  if  numerous,  in  a  tug.  It  is  urged 
that  the  libellant  had  no  knowledge  of  this  usage.  But  it 
was  his  business  to  ascertain  when  and  how,  according  to 
the  custom  of  the  place,  passengers  were  to  go  on  board  the 
vessel. 

It  appears  to  me  that,  under  these  circumstances,  the  libel- 
lant had  no  right  to  expect  that  the  carrier  should  make  the 
same  provision  for  his  safe  ingress  to  the  vessel  as  if  the 
wharf  had  been  in  the  usual  place  from  which  passengers 
were  received  on  board,  and  the  gangway  the  only  means  of 
getting  on  board  funiished  or  contemplated  by  the  carrier. 
I  do  not  mean  to  assert  that  the  libelhmt  is  to  be  regarded 
as  a  trespasser.  He  is  to  be  regarded  rather  as  a  visitor, 
but  not  as  entitled  at  that  time  to  exact  of  the  carrier  the 
performance  of  his  contract  with  that  extraordinary  diligence 
which  the  stringent  rules  of  law  require  the  carrier  of  pas- 
sengers to  exercise. 

Undoubtedly,  if  the  gangway  had  contained  some  secret 
defect,  if  the  planks  had  been  rotten  or  insecurely  fastened, 
80  as  to  create  an  unknown  and  unsuspected  danger,  the 
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carrier  would  have  been  responsible.  But  it  was  exactly 
what  it  purported  to  be.  The  danger,  if  any,  of  using  it 
with  due  circumspection,  was  apparent.  That  that  danger 
was  not  great  is  shown  by  the  fact  that  it  was  used  on  sev- 
eral previous  occasions  by  the  libellant  and  other  visitors  to 
the  ship. 

It  would  seem  that  if  the  accident  had  occurred  to  the 
libellant  on  any  of  his  previous  visits,  he  would  have 
had  the  same  right  to  recover  as  he  now  contends  for, 
which  would  be  in  effect  to  declare  that  at  all  times  after 
the  passengers  had  engaged  their  passage,  the  ship  was 
bound  to  furnish  and  maintain  the  same  commodious  and 
perfectly  safe  means  of  getting  on  board  that  she  would  be 
bound  to  provide  after  she  had  announced  her  readiness  to 
receive  the  passengers,  and  to  enter  upon  the  performance 
of  her  contract,  or  after  she  was  in  such  a  position  as,  by 
the  usage  of  the  port,  it  would  become  her  duty  to  receive 
them. 

But  if  this  view  be  erroneous,  and  if  it  be  admitted  that 
the  ship  was  guilty  of  some  negligence,  it  seems  clear, 
under  the  authorities,  that  the  libellant  was  guilty  of  con- 
tributoiy  negligence.  His  negligence  consisted  either  iu 
attempting  to  use  the  gangway  at  all,  if  it  was  as  unsafe  as 
he  now  contends,  or  else  in  his  manner  of  usiug  it.  It  has 
already  been  observed  that  the  insufficiency  of  the  gang- 
way, if  it  was  insufficient,  was  apparent.  That  insufficiency 
consisted  in  its  narrowness  and  the  absence  of  rails. 

The  libellant,  therefore,  voluntarily  encountered  a  "seen 
danger.''  The  case  seems  closely  analogous  to  that  of  the 
miner  who  persisted  in  working  after  being  apprised  that 
the  supports  of  the  mine  were  insecure,  or  to  the  numerous 
cases  where  passengers  have  attiempted  to  alight  from  rail- 
road cars  when  in  motion.  In  some  of  these  cases,  the  in- 
jured party  has  been  held  guilty  of  contributory  negligence, 
notwithstanding  that  the  carrier  was  in  fault  in  not  stop- 
ping, or  in  running  by  the  station.  In  this  case,  the  libel- 
lant was  under  no  necessity  of  usiug  the  gangway.  He 
could  have  waited  and  come  on  board  the  ship  as  the  other 
passengers  did,  after  she  had  come  round  to  the  bay  oppo- 
site the  town^  or  he  could  have  demanded  that  other  means 
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of  coming  on  board  should  be  provided.  There  is  some 
evidence  tending  to  show  that  he  -was  informed  that  the 
vessel  was  not  ready  to  receive  him.  This  he  denies.  It 
is  apparent  from  all  the  circumstances  that  the  master  did 
not  then  expect  passengers  to  come  on  board,  or  consider 
himself  bound  to  provide  for  their  reception. 

It  would  seem  clear,  from  the  libellant's  own  testimony, 
that  he  attempted  to  use  the  gangway  **in  a  careless,  awk- 
ward manner."  He  ascended  it  nearly  abreast  of  his  wife, 
as  be  says,  holding  her  arm,  or  as  some  of  the  witnesses 
assert,  arm  in  arm.  The  chief  danger  lay  in  its  narrowness. 
If  he  used  it  at  all,  he  was  bound  to  use  it  in  a  prudent  and 
cautious  manner,  and  with  such  circumspection  as  its  ob- 
vious condition  required.  Some  of  the  witnesses  testify 
that  he  admitted  after  the  accident  that  it  occurred  by  his 
own  fault.  That  he  was  talking  and  laughing  with  his  wife, 
and  holding  on  to  her  arm,  and  through  his  own  inattention 
he  stumbled  or  lost  his  balance. 

The  libellant  denies  having  made  these  admissions,  but 
I  think  it  clearly  appears  from  all  the  circumstances  of  the 
case  that  he  was  awkward  or  careless  in  the  mode  of  trav- 
ersing the  gangway.  On  any  other  supposition  it  is  diffi- 
cult to  account  for  the  accident.  It  had  been  frequently 
used  by  himself,  and  others,  on  previous  occasions,  and 
seems  to  have  been  broad  enough  for  safety,  if  the  requisite 
care  had  been  observed. 

I  have  little  doubt  that,  under  the  evidence,  a  jury  would 
find  the  libellant  guilty  of  contributoiy  negligence. 

If  this  be  so,  he  cannot  recover. 

The  damages  that  in  any  case  I  should  feel  justified  in 
awarding  would  not  be  considerable.  I  cannot  ascribe  the 
subsequent  miscarriage  of  the  libellaut's  wife,  more  than 
two  months  afterward,  to  this  accident.  In  a  married  life 
of  less  than  two  years,  she  had  already  experienced  two 
miscarriages,  and  the  length  of  time  that  intervened  be- 
tween the  accident  and  its  supposed  effect  render  it  highly 
improbable,  if  not  absolutely  impossible,  that  the  latter 
could  have  been  caused  by  the  former.  An  award  of  dam- 
ages founded  on  such  an  hypothesis  would  rest  upon  a  con- 
jecture of  a  possibility  rather  than  upon  proofs  of  a  fact. 
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In  re  The  Western  Savings  and  Trust  Co. 

District  Court,  District  of  California. 
February  15,  1877. 

1.  AvKBMKNT  IN  PETITION. — Where  the  petition  contained  an  allegation  that 

the  debtor  owed  a  debt,  but  no  allegation  that  it  was  owed  to  the  peti- 
tioning creditor:  Held,  insufficient. 

2.  Amkndbd  Phtition — Creditok  who  has  Assigned  his  Deuand. — Where 

the  petition  of  a  petitioning  creditor  has  been  dismissed  for  insufficiency, 

but  leave  has  been  given  him  to  file  with  the  other  creditors  an  amended 

petition,  which  has  been  filed  accordingly,  and  it  appears  that  at  the 
time  of  signing  such  amended  petition  he  had  ceased  to  be  a  creditor, 

having  assigned  his  demand:  Held,  that  the  amended  petition  must  be 

dismissed. 

Before  Hoffman,  District  Judge. 

Tfiompson  &  Uart  and  «/.  Naphtahjy  for  petitioning  cred- 
itors. 

T.  B.  BisJwp,  Geo.  Cadwalader  and  H.  H.  Haight,  for  re- 
spondents. 

Hoffman,  J.  A  petition  having  been  heretofore  filed 
against  the  above  corporation,  a  motion  was  made  to  dis- 
miss it  on  various  grounds  particularly  set  forth  in  the  pa- 
pers. The  motion  having  been  fully  argued  and  submitted, 
the  objections  raised  on  behalf  of  the  respondent  were  in 
part  sustained,  and  the  petition  was  ordered  to  be  dis- 
missed, unless  the  petitioner  should,  within  ten  days,  file 
an  amended  petition.  The  amended  petition  has  accord- 
ingly been  filed,  together  with  amended  proofs  of  debt,  and 
a  motion  to  dismiss  the  proceeding  has  been  again  made, 
argued  and  submitted. 

The  first  objection  is  to  the  allegation  in  respect  to  the  in- 
debtedness due  C.  W.  Sherwood,  one  of  the  petitioning 
creditors.  The  petition  avers  that  **  the  demand  of  the  said 
C.  W.  Sherwood  consists  of  a  deposit  made  wnth  the  West- 
ern Savings  and  Trust  Company,  amounting  to  the  sum  of 
$580.17,  in  United  States  gold  coin,  and  interest  thereon, 
and  is  wholly  unpaid."  This  allegation  is  obviously  insuffi- 
cient. 
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The  object  of  the  averment  is  to  show  to  the  court:  1. 
That  the  alleged  bankrupt  owes  the  debt;  and  2.  That  the 
debt  is  owed  to  the  petitioning  creditor.  The  allegation 
above  cited  may  be  sufficient  to  show  that  a  deposit  of 
$506.17  was  made  with  the  company,  and  that  it  is  unpaid; 
but  it  does  not  aver  that  Sherwood  made  the  deposit,  or 
that  the  original  depositor  has  assigned  the  demand  to  him, 
or  any  other  fact  which  connects  him  as  owner  with  the  in- 
debtedness. The  averment  thus  wholly  fails  to  establish 
the  fact  that  Sherwood  is  a  creditor  of  the  company. 

It  is  contended,  on  the  part  of  the  petitioning  creditors, 
that  this  objection  should  have  been  taken  on  the  previous 
motion  to  dismiss,  and  that  it  is  now  too  late  to  urge  it. 
To  this  the  counsel  for  the  company  reply,  that  in  point  of 
fact  it  was  so  taken  and  insisted  on.  I  consider  the  inquiry 
immaterial.  By  leave  of  the  court,  a  new  and  amended 
petition  has  been  filed.  It  in  effect  supersedes,  and  is  a 
substitute  for,  the  original  petition.  Any  objections  to 
which  it  is  obnoxious  can  now  be  taken,  irrespective  of  the 
fact  that  the  former  petition  was  open  to  the  same  objec- 
tion, and  whether  that  objection  was  or  was  not  made  on  the 
former  motion. 

The  amended  petition  forms  now  the  foundation  of  the 
whole  proceeding;  not  in  the  sense  that  the  proceeding  is 
to  be  deemed  to  have  been  commenced  at  the  date  at  which 
it  was  filed,  but  in  the  sense  that  all  subsequent  proceed- 
ings must  rest  upon  it,  and  that  its  allegations  must  be  suf- 
ficient in  law  to  authorize  the  adjudication  which  it  prays 
for. 

2.  It  is  objected  that  the  proof  of  debt  of  the  petitioner, 
E.  W.  Bradford,  is  not  in  accordance  with  form  fifty-five, 
prescribed  by  the  Supreme  Court. 

The  deposition  avers  that  the  said  company  was,  on  the 
second  day  of  October^  justly  indebted  unto  the  said 
deponent,  eJ:c.,  etc.  It  does  not  state  that  the  company  still 
is  so  indebted  to  him. 

The  allegations  of  the  petition  are  equally  defective.  It 
is  alleged  *'  that  the  demand  of  the  said  E.  W.  Bradford 
consists  of  several  deposits  made  at  various  dates,  with  the 
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said  Western  Savings  and  Trust  Company  as  a  bank, 
amounting  to  $64.60  in  United  States  gold  coin,  and  that 
the  same  is  wholly  unpaid." 

Neither  the  petition  nor  deposition  states  that  the  peti- 
tioner is  now  a  creditor  of  the  company.  For  the  reason 
already  given,  the  objection  must  be  sustained.  But,  in 
this  instance,  the  question  is  not  merely  whether  the  peti- 
tion and  deposition  have  been  drawn  with  technical  precis- 
ion and  certainty  of  averment. 

It  appears,  that  subsequent  to  the  filing  of  the  first  peti- 
tion, and  after  the  court  had  given  leave  to  the  petitioning 
creditors  to  file  an  amended  petition  and  proofs  of  debt, 
Bradford  assigned  his  demand  to  one  Matthews,  who  is  now 
its  admitted  owner. 

Matthews  thereupon  gave  notice  of  his  purchase  of  the 
claim  to  the  attorney  for  the  creditors,  and  advised  them 
that  he  declined  to  avail  himself  of  the  permission  to  amend, 
or  to  participate  any  further  in  the  proceedings;  and  that 
he  withdrew  from  them  all  authority  to  use  his  name  or  that 
of  Bradford  in  the  matter,  and  be  forbade  the  attorneys 
from  acting  in  any  manner  for  himself  or  Bradford  with 
reference  to  the  claim,  of  which  he  had  become  the  owner 
and  holder. 

It  seems  that  notwithstanding  this  transfer,  Bradford 
has  joined  the  other  creditors  in  signing  the  amended  peti- 
tion, but  has  necessarily  modified  the  allegations  of  his  de- 
position and  of  the  petition  to  conform  to  the  actual  facts. 
Matthews  thereupon  obtained  an  order  upon  the  petition- 
ing creditors  to  show  cause  why  the  amended  proof  of  debt 
filed  by  Bradford  should  not  be  stricken  from  the  file,  and 
why  the  proceedings,  so  far  as  Bradford  is  concerned, 
should  not  be  dismissed,  and  his  name  stricken  from  the 
amended  petition. 

The  question  thus  presented  was  fully  argued  by  counsel, 
and  submitted  simultaneously  with  the  motion,  to  dismiss 
on  the  part  of  the  company. 

The  petition  of  Matthews,  on  which  the  order  to  show 
cause  was  issued,  sets  forth  the  facts  already  detailed,  and 
in  addition,  states  the  circumstances  which  induce  him  to 
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believe  that  the  interests  of  the  creditors  will  not  be  pro- 
moted by  a  further  prosecution  of  the  proceedings  in  bank- 
ruptcy. 

It  avers  that  the  affairs  and  assets  of  the  company  are 
now  in  the  hands  of  a  receiver,  appointed  by  the  District 
Court  of  the  Nineteenth  Judicial  District  of  this  State,  on 
the  seventh  of  July,  1876.  That  said  receiver  is  engaged 
in  disposing  of  the  property  of  the  company  for  the  purpose 
of  dividing  the  proceeds  among  its  creditors;  that  he  has 
become  familiar  with  its  affairs,  and  can  much  more  speed- 
ily and  satisfactorily  than  any  other  person  wind  up  and 
settle  them;  that  the  receiver  has  commenced  an  action 
against  the  late  president  of  the  company  and  his  bonds- 
men for  the  sum  of  $16,000,  alleged  to  have  been  improperly 
taken  from  said  corporation.  That  Griley,  a  petitioning 
creditor,  is  one  of  the  bondsmen  sued,  and  that  he  believes 
the  object  and  motive  of  the  proceeding  in  bankruptcy  is 
to  prevent  the  prosecution  of  the  said  action  on  this  point 
by  taking  the  affairs  of  the  corporation  out  of  the  hands  of 
the  receiver. 

The  petitioner  further  represents  that  the  necessary 
result  of  an  adjudication  in  bankruptcy  against  the  corpo- 
ration will  be  a  suit  between  the  assignee  in  bankruptcy 
and  the  receiver,  which  will  cloud  the  title  to  real  estate, 
which  should  be  sold  as  soon  as  practicable,  and  consume 
the  assets  of  the  estate  in  unnecessary  litigation. 

No  affidavits  in  denial  of  these  allegations  have  been 
filed,  and  the  case  has  been  argued  on  the  assumption  of 
their  substantial  correctness. 

It  is  contended  on  the  part  of  the  petitioning  creditors 
that  Bradford,  having  signed  the  petition  with  full  knowl- 
edge of  the  facts,  could  not  thereafter  be  allowed  to  with- 
draw from  the  petition  and  have  the  proceedings  dismissed 
as  to  him,  and  thus  break  up  the  quorum  and  deprive  the 
court  of  jurisdiction;  and  that  Matthews,  who  has  suc- 
ceeded to  his  rights,  stands  in  the  same  position.  In 
support  of  this  view:  la  re  U^ffron,  10  B.  B.  213;  In  re 
Sargent,  13  B.  R.  144;  In  re  Frost,  11  B.  E.  69,  and  In  re 
Mendenhall,  9  B.  li.  380,  are  cited. 
13 
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The  question,  whether  a  creditor,  who  has  united  in  the 
petition,  has,  up  to  the  moment  of  adjudication,  the  abso- 
lute right  to  defeat  the  proceedings  by  witlidrawing  his 
name  from  the  petition,  it  is  unnecessary  to  discuss.  No 
authority  has  been  cited  to  show  that  the  court  may  not,  in 
its  discretion,  permit  him  to  do  so.  And  if  a  decision  ou 
that  point  were  requisite  I  should  be  compelled  to  regard 
this  case  as  presenting  very  strong  circumstances  for  the 
exercise  of  the  discretionary  power  of  the  court. 

But  the  conclusive  answer  to  the  objection  of  the  peti- 
tioning creditors  is,  that  Bradford  has  never  acquired  the 
status  of  a  petitioning  creditor.  He  has  attempted  to  do 
BO,  but  be  has  failed  to  advise  the  court  by  apt  and  appro- 
priate allegations  and  proofs  that  he  has  any  right  to  inter- 
vene in  the  proceeding.  His  petition  was  therefore  ordered 
to  be  dismissed,  unless  within  a  given  time  he  should,  in 
conjunction  with  the  other  creditors,  file  an  amended  peti- 
tion sufficient  to  support  the  proceeding. 

An  amended  petition  has  accordingly  been  filed,  and  his 
signature  attached  to  it.  But  it  appears  by  his  proof  of 
debt  and  by  testimony  aliunde  that  at  the  time  the  deposi- 
tion was  signed  and  filed  he  had  ceased  to  be  a  creditor. 
The  amended  petition,  therefore,  on  which  an  adjudication 
is  prayed  for,  and  on  which  the  adjudication  and  all  future 
proceedings  in  the  case  must  rest,  is  not  only  not  drawn  in 
the  form  prescribed  by  the  Supreme  Court,  but  it  cannot 
now  be  so  drawn  consistently  with  the  admitted  facts  of 
the  case. 

I  consider  this  objection  fatal  to  the  petition.  I  do  not 
deem  it  necessary  to  examine  particularly  the  objections  to 
the  allegations  of  the  petition  in  respect  to  the  demands  of 
other  creditors,  and  the  proofs  of  debt  filed  by  them. 

I  may  observe,  however,  that,  in  my  opinion,  where  the 
petition  and  proof  of  debt  show  that  a  petitioner  is  the 
holder  and  owner  of  a  certificate  of  deposit  issued  by  the 
bank  upon  a  deposit  made  with  it  by  him,  or  by  a  party 
who  has  assigned  the  certificate  and  claim  to  him,  and  that 
the  sum  so  deposited  remains  due  and  unpaid,  no  further 
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statement  of  tLe  consideration  of  tbe  debt  need  be  made, 
nor  any  more  particular  description  of  it  given. 
The  petition  must  be  dismissed. 


Miles  Hills  v.  James  Homton  et  al. 

CiKCUiT  CouBT,  District  op  California. 
February  19,  1877. 

1.  MBAKDEBiNa   Strbaic — CoNfiTRUCTioN   OF  Fatknt.  —  Where  the  line  as 

described  in  n  patent  goes  to  a  station  in  the  center  of  a  creek;  thence 
**  meandering  down  the  creek  "  upon  a  specified  course  for  a  designated 
distance  to  a  station;  thence  on  courses  and  distances  from  station  to 
station  along  the  general  course  of  the  creek,  but  actually  crossing  and 
recrossing  several  times  for  a  number  of  courses  to  a  designated  station ; 
"  thence  leaving  the  creek/*  etc.,  the  creek  through  all  its  sinuosities 
will  be  regarded  as  the  line  intended,  although  it  does  not,  through  its 
entire  course,  correspond  to  the  straight  lines  run  in  exact  accordance 
with  the  courses  and  distances. 

2.  Jdsisdiction  or  National   ConBTs.— Where,  in  an  action,  the  title  to 

land  in  controversy  held  under  patents  issued  upon  confirmed  Mexican 
grants,  depends  upon  a  controverted  construction  of  the  patents,  the 
National  courts  have  jurisdiction  under  the  act  of  Congress  of  March  3, 
1875. 

Before  Sawyer,  Circuit,  Judge. 
The  facts  appear  in  the  opinion  of  the  court. 
Wm,  Matthews,  for  plaintiff. 
Jno.  Reynolds,  for  defendant. 

Sawteb,  Circuit  Judge.  The  plaintiff  claims  the  land  in 
controversy  under  the  patent  to  the  Los  Vergeles  rancho, 
and  the  defendant,  under  tbe  patent  to  the  rancho  La 
Natividad.  The  line  on  the  sides  where  the  hcua  in  quo  is 
situated  is  common  to  both  ranchos,  being  the  dividing 
line  between  them.     The  only  question  is  as  to  its  location. 

If  the  Gavilan  creek,  in  all  its  meanderings,  is  the  true 
line,  the  land  is  within  the  rancho  Los  Yergeles,  and  be- 
longs to  plaintiff.  If  the  line  is  to  strictly  follow  the  courses 
and  distances  in  the  general  course  of  the  Oavilan  creek, 


196  Hills  v,  Homton.  [Cir.  Ct. 


Opinion  of  the  Court — Sawyer,  C.  J.  [Febninry, 

without  regard  to  its  meanderings,  a  portion  at  least  is 
within  the  La  Natividad  raiiclio,  and  belongs  to  defendant. 
The  twelfth  course,  as  stated  in  the  Los  Vergeles  patent, 
goes  to  '*the  center  of  the  creek  station;  thence  (thirteenth 
course)  north  eight  degrees   and   forty-five   minutes  west, 
meandering  down  Gavilan  creek  twenty-eight  chains  to  sta- 
tion; thence  north  three   degrees  west,  thirteen  chains  to 
station,"  and  so  on,   the  courses  and  distances  being  de- 
scribed in  language  similar  to  that  of  the  last  (thirteenth) 
course   to   the  twenty-eighth  course,    which  is:    "Thence 
north  fourteen  degrees  west,  leaves  the  creek,"  etc.     The 
line  so  described  between  the  thirteenth  and  twenty-eiglith 
stations  crosses  and  recrosses  the  creek  several  times.    The 
patent  to  La  Natividad  raucho  starts  at  a  diflferent  point, 
comes  round  on  the  south  and  strikes  Gavilan  creek  at  sta- 
tion four,  several  stations  higher  up  the  creek  than  station 
thirteen  on  the  Los  Vergeles  raucho,  the  conclusion  of  the 
description  of  the  third  course  and  distance  being  "to  the 
center  of  the  Gavilan  creek  station."    The  description  then 
proceeds:  "  thence  meandering  down  the  same  north  forty- 
seven  degrees  and   thirty  minutes  west,  twelve   chains  to 
station;  thence  north  sixty-eight  degrees  west,  ten  chains 
and  forty-four  links  to  station,"  and  so  on  in  language  sim- 
ilar to  the  last  course  and  distance  to  the  twelfth,  which 
concludes  "to  course  number  thirteen  of  the  Los  Vergeles 
rancho,"  etc.     *    *    *     "thence  along  the  boundary  line 
of  rancho  Los  Vergeles,"  etc.,  giving  the  same  description  as 
before  stated  in  regard  to  the  Los  Vergeles  patent  from 
course  thirteen  to  course  twenty-eight,  where  the  patent  in 
this,  as  in  the  other  case,  says:  "  thence  leaving  the  creek," 
etc.     In  the  plats  annexed  to  both  patents  there  are  two 
lines  drawn,  representing  the  creek  from  station  thirteen  to 
twenty-eight  in  the  Los  Vergeles,  and  from  station  four  to 
tv^enty-eight  in  the  La  Natividad  patent,  and  the  line  drawn 
from  courses  and  distances  on  both  plats  is  drawn  within 
the  two  lines  representing  the  shore  lines  of  the  creek;  thus 
showing  that  the   surveyor-general  designed   to  represent 
the  lines  as  following  the  center  of  the  creek.     The  plats 
form  parts  of  the  descriptions  of  the  patents,  and  it  is  rea- 
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souuble  to  suppose  that  if  the  surveyor  -  general  had  in- 
tended the  line  by  courses  and  distance  to  be  the  exact  line 
of  the  respective  ranchos,  he  would  have  indicated  in  these 
plats  the  departures  from  the  line  of  the  creek,  whei*e  there 
were  jinj',  iu  running  from  station  to  station  along  the  gen- 
eral course  of  the  stream.  It  is  claimed  by  defendant  that 
the  words,  **  meandering  down  Gavilan  creek,"  from  station 
thirteen  in  the  Los  Vergeles,  and  station  four  in  the  La 
Natividad  patents,  where  the  respective  surveys  first  strike 
the  creek,  have  reference  only  to  that  single  course,  as  they 
are  not  used  in  the  other  courses.  But  it  would  have  been 
exceedingly  awkward  to  repeat  these  words  in  each  course. 
It  seems  to  me  that  the  surveyor-general  simply  intended 
to  indicate  that  from  the  time  the  lino  commenced  to  follow 
the  creek,  it  followed  its  meanderings  until  he  indicated 
otherwise,  which  he  did  do  when  he  came  to  leave  the  gen- 
eral course  of  the  creek  at  station  twenty-eight,  where  he 
sa^'s:  '*  thence  *  *  *  leaves  the  creek,"  in  one,  and 
"  thence  leaving  the  creek,"  in  the  other;  showing  that  the 
surveyor-general  intended  to  declare  that  he  meandered  the 
creek  from  the  point  where  he  first  struck  it,  and  continued 
meandering  till  he  left  it. 

In  the  case  of  the  Qaicksilvei'  Mining  Company  v.  Hicks, 
in  this  court,  a  similar  question  arose,  in  which  Mr. 
Justice  Field,  who  tried  the  case,  says:  "The  patent  to 
Fossat,  in  describing  the  laud  confirmed  to  him,  gives  the 
boundary  line  on  one  side  as  running  to  the  center  of  Capi- 
tancellos  creek,  and  ^  thence  meandering  down  the  center 
of  the  same  one  chain  and  ninety  links  to  station;  thence 
north  seventy-four  degrees  fifteen  minutes  west,  five  chains 
to  station,"  and  so  on  from  station  to  station,  according  to 
various  courses  and  distances,  to  a  point  where  the  line 
leaves  the  creek.  The  several  stations  designated  are  on 
the  bank  of  the  creek  and  between  the  line  drawn  from  one 
to  the  other  and  the  creek  lies  the  narrow  strip  of  land  in 
controversy.  The  defendant  contends  that  the  line  drawn 
from  station  to  station  constitutes  the  boundary.  The 
plaintiff,  on  the  other  hand,  insists  that  the  creek  is  the 
boundary,  and  that  the  courses  between  the  stations  only 
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indicate  the  general  direction  of  the  stream,  and  that  the 
stations  are  points  fixed  by  the  surveyor  to  enable  him  to 
compute  the  extent  of  land  lying  between  the  creek  and  the 
other  boundaries.  This  latter  view  is  undoubtedly  correct. 
The  language  stating  that  the  line  meanders  down  the 
center  of  the  stream  settles  the  point.  The  stations  could 
not,  of  course,  be  placed  in  the  stream ;  nor  could  the  esti- 
mate of  the  area  in  the  tract  confirmed  be  made  from  a  tort- 
uous line  following  the  sinuosities  of  the  creek.  Of  neces- 
sity, then,  the  stations  had  to  be  fixed  on  the  bank,  and 
they  were  fixed  more  or  less  distant  from  the  creek,  accord- 
ing to  the  condition  of  the  bank  at  the  points  selected." 
(See  manuscript  decision  on  file  in  the  case.) 

That  case  is  precisely  like  the  one  in  hand,  and  must  con- 
trol the  decision.  (See  also  Cockerell  v.  McQuinn,  4  Mon.  61; 
Prince  y.  Tayloi-,  2  J.  J.  Marsh,  161;  McCidloch  v.  Allen ^  2 
Ohio,  308;  Larrib  v.  Rickerls,  11  Ohio,  314;  Broivn  v.  Hugei\ 
21  How.  306;  Mayhew  v.  Nortoii,  17  Pick.  357;  French  v. 
Bankheady  11  Gratt.  136.) 

The  Gavilan  creek,  as  it  existed  at  the  time  of  the  sur- 
ve3'  in  September,  1858,  from  stations  thirteen  to  twenty- 
eight,  jas  shown  by  the  patent  and  plat  thereto  annexed,  to 
the  rancho  Los  Vergeles,  must  be  held  to  be  the  dividing 
line  between  these  two  ranches.  The  main  controversy  be- 
tween the  parties  is  upon  the  construction  of  their  respect- 
ive patents.  The  court,  therefore,  has  jurisdiction  under 
the  act  of  Congress  of  March  5,  1875. 

The  rental  value  is  $30  per  month.  There  must  be  a 
finding  and  judgment  for  plaintiff  as  to  all  that  part  of 
the  premises  described  in  the  complaint  lying  northerly  and 
easterly  of  the  Gavilan  creek,  as  it  existed  in  the  month  of 
September,  1858,  and  for  the  mesne  profits,  at  the  rate  of 
$30  per  month,  from  July  15, 1875,  till  the  present  time,  and 
it  is  so  ordered. 
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The  United  States  v.  Virgil  S.  Egc^leston  et  al. 

Cmourr  Court,  Distbict  of  Obegok. 
Mabch  5,  1877. 

1.  Tbavsobipt  from  Tbbabuiit  Books. — The  transcript  of  the  books  and 

proceedings  of  the  Treusnry  Department,  provided  for  in  section  886  of 
the  revised  statutes,  in  relation  to  the  accounts  of  persons  acconntable 
for  public  money,  is  prima  facie  evidence  of  the  facts  stated  therein, 
so  far  as  the  same  are  authorized  by  law. 

2.  Assets  Applicablk  to  thk  Paymrmt  or  Claims. —Nothing  is  assets  in 

the  hands  of  an  administrator,  applicable  to  the  payment  of  a  demand 
against  the  estate,  within  the  meaning  of  section  1103  of  the  Oregon 
Civil  Code,  but  money— something  which  is  a  legal  tender. 

3.  Sajck  Subject. — Seinble,  that  under  section  1140  of  the  Oregon  Civil  Code, 

even  money  in  the  hands  of  an  administititor  is  not  assets  applicable  to 
the  payment  of  a  claim,  until  its  payment  has  been  directed  by  the 
County  Court 

4.  Dkbt  Di7E  fboh  the  Administbatob. — A  debt  due  an  estate  from  the 

administrator  thereof,  and  returned  on  the  inventory  as  solvent,  is  pre- 
sumed to  have  been  collected,  and  is,  therefore,  assets  in  his  hands, 
applicable  to  the  payment  of  a  debt  due  from  the  deceased  to  the  United 
States. 
6.  Pbiobity  or  the  United  States.— The  priority  given  to  the  United  States 
by  section  34H6  of  the  revised  statutes  in  the  case  of  insolvent  debtors, 
is  not  a  lieu  upon  the  property  of  the  insolvents  in  the  hands  of  the 
assignee  or  administrator,  but  only  a  right  to  a  priority  of  payment  out 
of  the  proceedb  of  such  property  after  notice  of  the  claim. 

6.  Chabgbs  upon  Esi'ATK. — Taxes  and  funeral  charges  are  not  **debtsdue  from 

the  deceased,*'  within  the  meaning  of  section  3466,  supra,  but  charges 
imposed  thereon  by  the  law  of  the  State,  which  the  administrator  is 
bound  to  discharge  before  satisfying  any  claim  of  the  United  States  as 
creditor  of  the  deceased. 

7.  Expenses  of  Last  Illness. — Expenses  of  last  illness  are  a  '*debt  due  from 

the  deceased,"  and  under  section  3166,  supra,  a  debt  due  the  United 
^tates  is  to  be  preferred  to  them,  but  if  duly  paid  by  the  administrator 
without  notice  of  the  claim  of  the  United  States,  the  priority  of  the  lat- 
ter is  lost. 

8.  ExpKNSEs  or  Administbation. — The  priority  of  the  United  States  only  ex- 

tends to  the  net  proceeds  of  the  property  of  the  deceased,  and  therefore 
the  necessary  expenses  of  the  administration  are  first  to  be  paid;  but 
this  does  not  include  the  costs  and  expenses  of  defending  an  action  like 
this,  where  the  claim  was  prima  facie  just,  and  ought  to  have  been 
allowed. 

Before  Deady,  District  Judge. 
Action  on  paymaster's  bond. 
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Bti/us  Mallory,  0.  S.  Attoi'ney,  for  United  States. 
Walier  fV.  Thayer  and  Richard  Williams^  for  defendant. 

Deady,  J.  On  July  10,  1873,  the  defendant  Eggleston, 
being  a  paymaster  in  the  army  of  the  United  States,  gave  a 
bond  to  the  plaintiflf,  with  the  defendant  Robie  and  tho  de- 
ceased Alexander  Miller  as  his  sureties  therein,  in  the  sum 
of  $40,000,  conditioned,  among  other  things,  that  said  Eg- 
gleston would  account  for  all  moneys  received  by  him  as 
such  paymaster,  and,  when  thereunto  required,  would  refund 
any  such  moneys  remaining  in  his  hands  unaccounted  for. 

On  December  15,  1875,  upon  a  statement  and  adjustment 
of  Eggleston's  accounts  at  the  treasury  department,  it  was 
ascertained  and  certified  that  there  remained  in  his  hands 
unaccounted  for,  of  the  moneys  received  by  him  under  the 
bond  aforesaid,  the  sum  of  $12,413.45. 

On  October  6,  1875,  Miller,  one  of  the  sureties  aforesaid, 
died,  and  on  December  7,  1875,  the  defendant  Nurse  was 
appointed  administrator  of  his  estate  by  the  County  Court 
of  Lake  county,  Oregon;  and  on  February  20,  1876,  the 
demand  was  duly  presented  to  said  Nurse  for  payment,  and 
bj'  him  disallowed. 

Subsequently  this  action  was  brought  by  the  United  States 
upon  Eggleston's  bond,  to  recover  the  sum  aforesaid. 
Neither  Eggleston  nor  JRobie  have  appeared  or  been  served 
with  the  summons.  The  complaint  alleges  that  Nurse  **has 
in  his  possession,  as  such  administrator,  property  belonging 
to  said  estate  applicable  to  the  payment  of  the  money  above 
mentioned.*' 

Nurse,  answering  the  complaint,  admits  the  execution  of 
the  bond,  but  denies  the  remaining  allegations  of  the  com- 
plaint, and  particularly  that  he  has  in  his  hands  property  of 
said  estate  applicable  to  the  payment  of  the  plaintiiFs  de- 
mand. The  case  was  tried  bv  the  court  without  the  inter- 
vention  of  a  jury. 

The  transcript  from  the  books  and  proceedings  of  the 
treasury  department  shows  that  the  defendant  Eggleston,  by 
his  own  account  current,  is  in  arrear  to  the  amount  of  $12,- 
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319.40,  and  that  in  addition  to  this  sum,  $94.05  of  the 
credits  claimed  by  him  in  such  account  are  unhiwful  or  in- 
accurate, making  the  whole  indebtedness  under  the  bond 
of  $12,413.45. 

By  section  886  of  the  revised  statutes,  this  transcript  is 
jun^die  prima  facie  evidence  of  the  facts  stated  therein,  so  far 
as  the  same  are  authorized  by  law.  {Walton  v.  United  States, 
9  Whea.  655;  United  States  v.  Bitford,  3  Pet.  29;  United 
States  V.  Jones,  8  Pet.  384;  Qratiot  v.  United  States,  15  Pet. 
369;  United  States  v.  Eckford's  Executors,  1  How.  263;  Hoyt 
V.  United  States,  10  How.  132;  Bruce  v.  United  States,  17 
How.  348.) 

Nothing  appearing  to  the  contrary  of  this,  the  plaintiff  is 
entitled  of  course  to  judgment  against  the  defendant  Nurse, 
as  administrator  of  the  estate  of  Miller,  for  the  said  sum  of 
$12,413.45,  to  be  satisfied  out  of  the  goods  of  his  intestate. 
But  the  plaintiff  also  claims  that  it  appears  from  the  evi- 
dence that  at  the  commencement  of  this  action,  there  was 
$4950.33  in  Nurse's  hands  as  such  administrator,  applicable 
to  the  satisfaction  of  this  demand,  and  therefore  there 
should  be  judgment  against  him  personally  for  that  amount, 
with  interest  from  the  date  of  the  inventory.  This  conclu- 
sion is  based  upon  section  1103  of  the  Oregon  Civil  Code, 
which  provides  that  the  effect  of  a  judgment  against  an 
administrator  is  only  to  establish  the  claim,  so  as  to  require 
it  to  be  satisfied  in  due  course  of  administration,  '^unless  it 
appear  that  the  complaint  alleged  assets  in  his  hands  appli- 
cable to  the  satisfaction  of  such  claim,  and  that*such  allega- 
tion was  admitted  or  found  to  be  true,  in  which  case  the 
judgment  *  *  may  be  enforced  against  such  *  *  ad- 
ministrator personally." 

As  to  the  facts,  it  appears  from  the  inventoiy  and  the 
testimony  of  Nurse  at  the  time  of  his  appointment  as  ad- 
ministrator, he  was  indebted  to  the  estate  of  Miller  in  the 
sum  of  $6665,  less  sundry  set-offs  amounting  to  $1759.67, 
and  a  claim  to  recover  $800  damages  for  the  failure  of  title 
to  twenty  pack-mules  which  he  had  purchased  from  Miller 
in  his  life-time,  leaving  a  balance  due  said  estate  of  $4105.33. 
This  debt  was  returned  as  solvent  by  the  administrator,  and 
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SO  appraised  by  the  appraisers.  The  whole  amount  of  prop- 
erty on  the  inventory  was  appraised  at  $4605.33.  The  other 
1500  consists  of  personal  property,  debts  due  the  estate 
from  third  persons,  and  interests  in  mining  claims. 

Counsel  for  the  plaintiff  maintains  that  all  property  upon 
the  inventory  is  "assets  "  applicable  to  the  payment  of  this 
demand  within  the  moaning  of  that  term  as  used  in  section 
1103,  supra.,  and  therefore  insists  upon  a  'judgment  to  that 
extent  against  Nurse,  to  be  satisfied  de  bonus  pi'opriis. 

No  authority  has  been  cited  by  counsel  upon  this  point, 
and  I  have  not  found  any  directly  bearing  on  it. 

My  own  conclusion  is,  that  the  personal  property  or  choses 
in  action  in  the  hands  of  an  administrator  is  not  assets  ap- 
plicable to  the  satisfaction — payment — of  a  demand  against 
the  estate  within  the  meaning  of  this  section;  and  that  noth- 
ing is  such  an  asset  but  money — that  which  is  a  legal  ten- 
der, and  with  which  a  debt  can  be  discharged. 

This  cannot  be  done  with  property  or  choses  in  action. 
If  the  administrator  neglects  to  convert  the  property  in  Lis 
hands  into  money,  so  as  to  be  able  to  satisfy  the  claims 
against  the  estate,  he  is  guilty  of  negligence,  and  may  be 
removed,  and  is  also  liable  upon  his  bond.  But  I  think  it 
would  be  impracticable  and  unsafe  in  this  action  to  inquire 
into  the  probable  money  value  of  the  property  mentioned  in 
the  inventory,  and  then  charge  the  administrator  personally 
with  that  sum,  as  money  in  his  hands  applicable  to  the  pay- 
ment of  this  claim.  Upon  an  actual  sale  of  the  property,  the 
amount  realized  might  fall  far  short  of  this  supposed  value, 
to  the  irremediable  loss  of  the  administrator.  Such  money 
assets  must  also  be  at  the  time  subject  to  be  applied  to  the 
payment  of  the  demand  in  question. 

This  action  was  commenced  March  24,  1876 — less  than 
six  months  after  the  appointment  of  the  defendant  Nurse 
as  administrator.  Now,  section  1140  of  the  Oregon  Civil 
Code  provides  in  effect  that  the  County  Court,  after  the  fil- 
ing of  the  first  semi-annual  account  of  the  administrator, 
shall  **  ascertain  and  determine  if  the  estate  be  sufficient  to 
satisfy  the  claims  presented  and  allowed  "  by  the  adminis- 
trator within  the  first  six  months  after  notice  of  his  appoint- 
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ment,  "after  paying  the  funeral  charges  and  expenses  of 
administration/' and  shall  then  order  and  direct  payment  to 
be  made  in  full,  or  pro  rata,  as  the  case  may  be. 

From  this  it  seems  that  even  money  in  the  hands  of  an 
administrator  is  not  technically  assets  applicable  to  the  pay- 
ment of  a  claim,  unless  the  County  Court  in  which  the  letters 
were  granted  has  ascertained  the  fact  and  made  an  order  to 
that  eflfect.  \ 

This  point  was  not  made  by  counsel,  and  will  therefore  be 
considered  waived.  Yet  it  is  stated  to  show  that  if  the  ad- 
ministrator is  not  authorized  to  pay  any  claim  against  the 
estate  until  directed  by  the  County  Court,  as  provided  in 
section  1140,  sujyra,  then  section  1103,  supra,  ought  not  to 
be  construed  so  as  to  charge  him  under  any  circumstances 
with  assets  in  his  hands  applicable  to  the  payment  of  a  par- 
ticular claim  until  its  payment  has  been  authorized  and  di- 
rected by  the  county. 

But  waiving  the  effect  of  this  section,  (sec.  1140)  had 
Nurse  any  money  in  his  hands  as  administrator  at  the  com- 
mencement of  this  action,  applicable  to  the  satisfaction  of 
the  plaintiff's  demand?  At  the  date  of  the  letters  he  was 
solvent,  and  owed  the  estate  14105.33.  This  sum  it  was  his 
duty  to  collect  from  himself  as  debtor  of  the  estate  by  trans- 
ferring it  to  himself  as  administrator  thereof.  It  is  but 
reasonable  to  presume  that  this  duty  was  duly  performed, 
and  that  such  sum  was  then,  and  still  is,  in  his  hands  as  ad- 
ministrator. 

Was  it  then  applicable  to  th^  payment  of  this  claim  ?  By 
section  3466  of  the  revised  statutes,  it  is  provided  that  when- 
ever the  estate  of  a  deceased  person  in  the  hands  of  his  ad- 
ministrator 'Ms  insufficient  to  pay  all  the  debts  due  from 
the  deceased,  the  debts  due  the  United  States  shall  be  first 
satisfied."  The  language  of  this  section  is  absolute.  The 
debts  due  the  United  States  are  to  be  satisfied,  to  the  exclu- 
sion of  any  other  debt  due  from  the  deceased. 

The  constitutionality  of  this  act,  and  that  it  gives  no  lien 
upon  the  property  of  the  debtor,  but  only  a  priority  of  pay- 
ment out  of  the  proceeds  of  such  property  upon  the  debtor's 
dying  insolvent,  and  therefore  does  not  overreach  or  affect 
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a  bojia  fide  transfer  of  the  same,  was  settled  by  the  Supreme 
Court  in  United  States  v.  FisJier.     (2  Cr.  390,  396.) 

It  does  not  appear  that  the  administrator  had  any  notice 
of  this  claim  prior  to  February  20,  1876,  when  it  was  pre- 
sented to  him  and  disallowed.  At  that  time,  according  to 
the  evidence,  he  had  paid  out  for  expenses  of  Miller's  last 
illness,  $370;  for  funeral  charges,  $15,  and  for  taxes  on  the 
the  estate,  $40;  in  all,  $455. 

In  United  States  v.  lislier,  supra,  (n.  p.  390)  it  was  said 
by  Chief  Justice  Marshall  that  the  administrator  is  only 
liable  to  the  extent  of  the  assets  in  his  hands,  after  notice 
of  the  claim  of  the  United  States;  and  in  United  Stales  v. 
Clark  (1  Paine,  642),  it  was  held  that  the  administrator  is  to 
be  considered  a  trustee,  and  only  liable  after  notice  or  the 
knowledge  of  such  circumstances  as  would  put  a  prudent 
man  upon  inquiry. 

This  being  so,  it  follows  that  the  administrator  is  not  per- 
sonally liable  to  the  plaintiff  under  section  3466,  supra,  for 
the  assets  which  he  had  disbursed  in  good  faith  before  no- 
tice of  its  claim. 

The  two  items  of  taxes  and  funeral  charges  are  "not 
debts  due  from  the  deceased,"  but  charges  imposed  by  the 
law  of  the  State  which  the  administrator  is  bound  to  dis- 
charge in  the  performance  of  his  trust  before  satisfying 
any  claim  of  the  United  States  as  a  creditor  of  the  de- 
ceased. The  title  to  the  property  of  this  estate  not  being 
affected  by  section  4366,  supra,  and  being  therefore  in  the 
administrator,  it  is  private  property  and  subject  to  taxation 
by  the  State,  and  this  charge  is  paramount  and  prior  to 
any  claim  which  the  United  States  may  have  against  the 
proceeds  as  creditor  of  the  deceased. 

In  United  States  v.  Hunter,  5  Mas.  230,  Mr.  Justice  Story 
held  that  the  right  of  priority  of  the  United  States  only 
attaches  to  what  remains  of  a  debt  due  to  an  insolvent 
debtor,  or  of  his  estate,  after  the  proper  charges  and 
expenses  of  collecting,  or  administering  it,  as  the  case  may 
be,  are  satisfied.  Upon  appeal  to  the  Supreme  Court,  the 
decree  in  this  case  was  affirmed  without  this  question  being 
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mooted.  (5  Pet,  173).  The  expenses  of  Miller's  last  ill- 
ness is  a  **  debt  due  from  the  deceased,''  and  therefore  tlie 
claim  of  the  United  States  is  entitled  to  a  priority  of  pay- 
ment. Waiving  the  question,  because  not  made  by  counsel, 
whether  this  payment  is  to  be  considered  as  made  in  good 
faith  because  made  without  the  order  of  the  County  Court, 
as  provided  in  section  1140,  s?/pra,  it  was  otherwise  duly  made 
and  without  notice  of  the  prior  claim  of  the  United  States. 
Deduct  then  the  sum  of  these  payments  from  the  $4105.33 
of  assets  presumed  to  be  in  the  defendant's  hands,  and 
there  is  left  $3650.33. 

In  addition  to  this,  there  must  be  deducted  the  expenses 
of  administration.  These  are,  so  far  as  appears,  the  com- 
pensation of  the  administrator  and  the  fees  of  printers  and 
officers.  The  administrator's  ordinary  compensation  is  *'a 
commission  upon  the  whole  estate  accounted  for  by  him." 
(Sec.  1146  Or.  Civ.  Code.)  For  the  purposes  of  this 
action,  assuming  that  to  be  the  sum  due  from  the  admin- 
istrator to  the  deceased,  and  treating  the  rest  of  the  estate 
as  merely  things  in  action,  this  commission  amounts  to 
$202.10.  Add  to  this  $100  for  fees  of  printers  and  officers, 
and  the  remainder,  $3348.26,  is  the  sum  for  which  the 
plaintiff  is  entitled  to  a  personal  judgment  against  the 
defendant  Nurse. 

The  defendant  claimed  in  his  evidence  that  the  expenses 
of  administration  would  amount  to  a  much  larger  sum  than 
this.  The  only  item  he  mentioned  was  the  expense  of 
defending  this  action.  But  as  this  claim  ought  to  have 
been  allowed  by  him  when  presented,  and  this  litigation 
thereby  avoided,  it  is  difficult  to  see  on  what  ground  he 
can  be  allowed  anything  on  this  account.  If  the  estate  is 
to  pay  the  expenses  of  this  litigation,  the  effect  will  be 
that  the  United  States  maintains  the  administrator  in  his 
apparently  improper  resistance  to  the  collection  of  its 
lawful  claim. 

The  plaintiff  is  entitled  to  judgment  against  Nurse,  as 
administrator,  for  $12,413.45,  with  interest  on  the  same  at 
the  rate  of  ten  per  centum  per  annum  from  the  adjustment 
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of  the  accounts,  December  15,  1875,  until  this  date,  and 
also  against  said  Nurse,  personally^  for  $3348.23  of  said 
sum,  and  the  costs  and  expenses  of  this  action. 


B.  M.  Gibbons  v.  P.  J.  Martin  et  al. 

CiBcuiT  Court,  Distbict  op  Oregon. 
March  12,  1877. 

1.  JoiNDBB  OP  Causes  op  Action. — ^Under  the  Oregon  Civil  Code  (Sec.  91) 

a  plaintiff  in  an  action  to  recover  the  possession  of  a  particular  tract  of 
land  is  not  entitled  to  join  parties  as  defendants,  who  occnpy  in  severalty 
distinct  parcels  of  said  tract;  and  if  he  does  so  join  them,  and  the  fact 
does  not  appear  upon  the  face  of  the  complaint,  the  defeiidants  may 
plead  it  in  abatement  of  the  action. 

2.  Same  Subject. — The  rale  in  such  cases  at  common  law. 

3.  Whkbe  Dependants  mebe  Trespassess. — Sevtble,  if  the  defendants  are 

mere  trespassers  or  squatters  without  color  of  right  or  definite  claims  to 
distinct  parcels  or  established  and  visible  boundaries,  they  may  be 
joined  in  one  action. 

Before  Deadt,  District  Judge. 
Action  to  recover  possession  of  real  property. 
W,  JV.  Page  and  G.  TV.  Yocnm,  for  plaintiff. 
Waller  W.  Tliayei^  and  William  H.  Effl)}gei\  for  defendants. 

Deadt,  J.  This  action  is  brouglit  by  the  plaintiff  as  a 
citizen  of  Illinois,  against  the  defendants  as  citizens  of 
Oregon,  to  recover  the  possession  of  donation  claims  num- 
bered 38  and  68,  containing  578.60  acres,  situate  in  the 
county  of  Columbia,  State  of  Oregon. 

The  complaint  alleges  that  the  plaintiff  is  the  owner  in 
fee-simple  of  the  premises,  and  entitled  to  the  possession 
of  them;  and  "that  the  defendants  wrongfully  and  unlaw- 
fully withhold  the  possession  of  the  same  from  the  plaintiff 
to  his  damage  1200." 

The  defendants,  answering  the  complaint  jointly,  plead 
in  abatement  of  the  action  that  the  defendants  ''derive  their 
respective  titles  from  different  sources,  and  have  no  joint  or 
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common  occupancy  or  possession  of  any  park  of  the  prem- 
ises;" tbat  the  defendant,  Miles,  occupies  a  ''distinct  par- 
cel" of  the  premises  (describing  it)  in  severalty,  and  the 
defendants,  Martin  and  Cornelius,  the  residue  thereof 
jointly. 

The  plaintiff  demurs  to  the  answer  as  being  insufficient 
"to  constitute  a  defense."  No  authorities  were  cited  by 
counsel  npon  the  argument  of  the  demurrer,  the  defendants 
relying  upon  the  provisions  of  the  Oregon  Civil  Code,  here- 
after specified. 

At  common  law,  in  the  case  of  an  ejectment  for  premises 
of  which  distinct  parcels  were  in  the  several  occupation  of 
different  persons,  no  direct  objection  could  be  made  to  the 
misjoinder,  as  by  a  plea  in  abatement,  but  the  parties  were 
entitled,  upon  application  to  the  court,  to  enter  into  the 
consent  rule,  and  plead  separately.  (See  In  re  Oirard,  3 
Wall.  Jr.  C.  C.)  In  such  case,  the  parties  were  entitled  to 
separate  trials,  and  practically  there  were  as  many  actions 
as  defendants.  {Potter  v.  Scoville,  5  Wend.  96;  Burkhard 
V.  Soio,  4  Yeates,  272.)  But  even  when  the  parties  entered 
into  the  consent  rule,  and  plead  jointly,  it  appears  that  evi- 
dence might  be  given  on  the  trial  to  show  that  the  defend- 
ants occupied  distinct  parcels,  and  in  such  case,  if  the 
plaintiff  was  otherwise  entitled  to  recover,  there  was  a  ver- 
dict and  judgment  against  the  defendants  severally,  for  the 
parcels  occupied  by  them  respectively. 

Yet,  in  Jackson  v.  Hazen  et  al.  (2  John.  441),  it  was  held 
that  the  plaintiff  could  not  recover  in  such  a  case  against 
the  defendants  occupying  in  severalty,  because  the  issue 
was  upon  the  allegation  that  the  defendants  jointly  withheld 
from  the  plaintiff  the  possession  of  the  whole  premises. 
But  in  Jackson  v.  Wood  et  al.  (5  John.  194),  it  was  held,  in 
the  same  court,  that  where  five  defendants  occupied  sepa- 
rate parts  of  the  premises  in  severalty,  but  entered  into  the 
consent  rule,  and  pleaded  not  guilty,  jointly,  and  the  jury 
found  against  each  defendant  as  to  the  parcel  occupied  by 
him,  that  the  plaintiff  was  entitled  to  judgment  against  each 
defendant,  according  to  the  verdict.  (See,  also,  to  the 
same  effect.  Bayard  y.  Colefax  et  ah  4  W.  C.  C.  38;  Camden 
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ei  al.  V.  HasJcdl,  3  Rand.  462;  JVhiie  v.  Pickering,  12  S.  & 
E.  435.) 

Practically,  the  only  plea  allowed  in  ejectment  was  the 
general  issue,  not  guilty,  and  this  the  party  in  possession 
was  not  entitled  to  make  until  he  appeared  and  entered 
into  the  consent  rule,  agreeing  to  confess  on  the  trial  the 
lease,  entry  and  ouster  as  alleged  in  the  declaration. 

The  plea  in  abatement,  except  to  the  jurisdiction  of  the 
court,  was  not  allowed  (Adams  on  Ejectment,  270),  and  the 
only  mode  of  objecting  to  the  misjoinder  of  causes  of  action, 
as  where  different  persons  occupying  distinct  parcels  of  the 
premises  were  sued  jointly,  as  joint  occupants  withholding 
the  possession  of  the  whole  of  such  premises,  was,  as  has 
been  said,  to  apply  to  the  court  for  leave  to  enter  into  the 
consent  rule,  and  plead  separately  as  to  so  much  of  the 
premises  occupied  by  each,  and  then  demand  a  separate 
trial. 

In  Greer  v.  Mezea  et  al.  (24  How.  268),  the  action  was 
brought  against  a  number  of  persons  jointly  for  the  posses- 
sion of  the  tract  of  land  called  Las  Pulg^is.  The  defend- 
ants pleaded  the  general  issue,  but  no  one  of  them  defended 
for  any  pjxrticular  part  of  the  premises.  The  jury,  under 
the  instructions  of  the  court,  found  separate  verdicts 
against  such  of  the  defendants  as  appeared  to  be  in  the 
possession  of  distinct  parcels  of  the  premises,  and  a  general 
verdict  against  the  rest.  This  instruction  was  affirmed  by 
the  Supreme  Court.  In  commenting  upon  it,  Mr.  Justice 
Greer  said:  *'In  the  action  of  ejectment,  a  plaintiff  will  not 
be  allowed  to  join  in  one  suit  several  and  distinct  parcels, 
tenements  or  tracts  of  land,  in  possession  of  several  defend- 
ants, each  claiming  for  himself.  But  he  is  not  bound  to 
bring  a  separate  action  against  several  trespassers,  on  his 
single,  separate  and  distinct  tenement,  or  parcel  of  land. 
As  to  him,  they  are  trespassers,  and  he  cannot  know  how 
they  claim,  whether  jointly  or  severally;  or,  if  severally, 
how  much  each  one  claims;  nor  is  it  necessary  to  make  such 
proof  in  order  to  support  his  action.  Each  defendant  has 
a  right  to  take  defense  specially  for  such  portion  of  the  land 
as  he  claims,  and  by  doing  so,  he  necessarily  disclaims  any 
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title  to  the  residue  of  the  land  described  iu  the  declaration; 
and  if,  on  the  trial,  he  succeeds  in  establishing  his  title  to 
so  much  of  it  as  he  has  taken  defense  for,  and  in  showing 
that  he  was  not  in  possession  of  any  of  the  remainder  dis- 
claimed, he  will  be  entitled  to  a  verdict.  He  may  also  de- 
mand a  separate  trial,  and  that  his  case  be  not  complicated 
or  impeded  by  the  issues  made  with  others,  or  himself  made 
liable  for  costs  unconnected  with  his  separate  litigation." 

Practically,  this  exposition  of  the  rule  allows  the  plaintiff 
in  ejectment  to  unite  causes  of  action  which  do  not  affect  all 
the  parties  to  the  action,  with  a  right  in  any  defendant  who 
claims  only  a  portion  of  the  premises  to  make  defense  there- 
for, and  demand  a  separate  trial. 

But  it  appears  that  the  Code  has  done  away  with  this 
anomaly,  and  permits  defendants,  who  are  improperly  united 
in  an  action,  to  recover  the  possession  of  real  property  to 
plead  that  fact,  when  it  does  wot  appear  upon  the  face  of 
the  complaint,  in  abatement  of  the  action. 

Section  91  of  the  Civil  Code  provides  that  the  plaintiff 
may  unite  several  causes  of  action  in  the  same  complaint, 
when  they  all  arise  out  of  *  *  *  claims  to  recover  real 
property  with  or  without  damages  for  the  withholding 
thereof;  *  *  *  but  the  cause  of  action  so  united  *  * 
must  affect  all  the  parties  to  the  action    *    *    *." 

From  the  answer,  which  is  admitted  by  the  demurrer,  it 
appears  that  the  defendants  are  not  tenants  in  common  of 
the  premises,  but  that  Miles  occupies  a  distinct  portion  of 
them  in  severalty,  and  Martin  and  Cornelius  the  remainder 
in  common.  There  is  then  no  joint  occupation  or  withhold- 
ing of  the  premises  sued  for  by  the  defendant.  The  alleged 
wrong  upon  the  right  of  the  defendant  is  several — being 
committed  by  Miles  as  to  one  particular  tract,  and  Martin 
and  Cornelius  as  to  the  remainder.  The  fact  that  these 
tracts  are  contiguous,  or  that  they  are  both  owned  by  the 
plaintiff  as  a  single  close  or  body  of  land,  does  not  of  itself 
make  the  injury  or  withholding  by  the  defendants  a  joint 
one  and  co-extensive  with  the  whole  i)remises  for  which 
they  may  be  joined  as  defendants.     Upon  this  view  of  the 

matter,  it  appears  from  the  answer  that  there  are  two  causes 
u 
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of  action  united  iu  this  complaint,  neither  of  which  affect 
all  the  parties  to  the  action.  It  is,  therefore,  contrary  to 
the  statute,  and  a  plain  case  of  misjoinder  of  cause  of  action. 

Section  66  of  the  Civil  Code  authorizes  a  demurrer  to  a 
complaint,  M'hen  it  appears  upon  its  face  that  ''several 
causes  of  action  have  been  improperly  united"  therein;  and 
by  section  69  thereof,  if  such  misjoinder  does  not  appear 
upon  the  face  o/  the  complaint,  ''the  objection  may  be 
taken  by  answer/'  This  seems  to  be  conclusive  of  the  ques- 
tion raised  by  the  demurrer. 

The  only  case  arising  under  the  modern  code  pleadings 
and  bearing  upon  this  question,  to  which  my  attention  h.is 
been  attracted,  is  Fosgaie  v.  Tlte  A.  M.  &  H,  Co,  (12  N.  T. 
580).  In  that  case  several  persons  were  joined  as  defend- 
ants in  an  action  to  recover  the  possession  of  a  small  parcel 
of  land  with  a  dwelling-house  thereon.  The  answer  was 
joint,  and  denied  the  withholding  of  tlie  premises  as  alleged, 
and  set  up  ownership  in  one  of  the  defendants.  On  the 
trial,  it  was  proved,  subject  to  objections,  that  the  defend- 
ants occupied  distinct  parcels  of  the  premises.  It  was 
ruled  and  affirmed  on  appeal  that  the  evidence  was  imrna* 
terial  and  irrelevant  to  the  issue,  and  that  the  plaintiff  was 
entitled  to  recover  against  all  the  defendants  jointly.  He- 
ferring  to  the  provisions  of  the  New  York  Code,  similar  to 
those  above  cited  from  the  Oregon  Code,  the  court  say:  "If 
>  the  complaint  shows  a  misjoinder  of  defendants,  a  demurrer 
is  the  appropriate  remedy.  If  the  defect  does  not  appear 
upon  the  face  of  the  complaint,  the  defendants  must  set  it 
up  in  their  answer.  And  if  no  such  objections  be  taken, 
either  by  demurrer  or  answer,  the  defendant  shall  be 
deemed  to  have  waived  the  same.  These  provisions  of  the 
Code  were  intended  to  meet  cases  like  the  present." 

True,  the  only  point  directly  ruled  in  this  case  is,  that  an 
objection  that  defendants  jointly  sued  in  ejectment  hold 
distinct  parcels  of  the  premises  in  severalty  must,  if  the 
fact  does  not  appear  upon  the  face  of  the  complaint,  be 
made  by  answer  or  otherwise,  it  will  be  disregarded;  and 
Marvin,  J.,  closes  a  concurring  opinion  with  the  remark: 
''The  nuestion  is  not  presented  in  this  case,  whether  the 
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owuer  of  land,  entitled  to  its  possession,  can  maintain  an 
action  against  two  or  more  persons  who  occupy  distinct  par- 
cels of  it,  claiming  under  the  same  right."  But  the  reason- 
able implication  from  the  opinion  of  the  court  is,  that  it 
regarded  the  objection  to  the  action  as  a  valid  one  if  it  had 
not  been  waived,  and  that  the  provisions  of  the  Code  cited 
in  the  opinion  were  intended  to  enable  defendants  improp- 
erly joined  in  an  action  of  ejectment  to  plead  that  fact  in 
abatement  of  the  same. 

Upon  the  whole,  I  think  the  plea  is  good,  and  the  defend- 
ants must  have  judgment,  unless  the  plaintiff  elects. to 
amend  his  complaint  by  striking  out  the  defendant  Miles, 
or  the  defendants  and  co-tenants  Martin  and  Cornelius,  and 
proceed  against  the  other. 

But  it  must  not  be  understood  that  what  is  here  said  ap- 
plies to  a  case  where  a  number  of  apparent  trespassers  or 
mere  squatters  go  upon  and  occupy  a  particular  tenement 
or  tract  of  land  without  color  of  right,  or  definite  claims  to 
distinct  parcels  or  established  and  visible  boundaries.  In 
sncl)  cases,  as  was  said  in  Greei'  v.  iJezes  et  aL,  as  to  the 
plaintiff,  the  occupants  are  mere  trespassers,  and  he  cannot 
know  how  they  claim  or  to  what  extent. 


United  States  v.  Abraham  I.  Block. 

District  Court,  District  op  Oregon. 
March  19,  1877. 


1.  Infamous  Cbimb. — The  crime  dtfiuecl  in  subdivision  6  of  section  5132 

I 


of  the  revised  statutes  is  not  an  iiifiimous  one  within  the  meaning  of 
that  term  nt  common  law,  and  as  used  in  the  fifth  amendment  to  the 
Constitntion,  and  therefore  a  party  commitliug  it  mny  be  prosecuted  by 
in  formation. 
2.  Pbogkdobk  im  CxtTiriNiii  Cases. —  In  the  absence  of  constitutional  and 
statutory  provisions,  the  common  law  furnishes  the  rule  as  to  the  mode 
of  procedure  in  criminal  cases  in  Kutiouul  courts. 

Before  Deadt,  District  Judge. 
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Application  for  leave  to  file  information  against  the  de- 
fendant for  omittiug  property  from  inventory  of  bankrupts' 
estate,  contrary  to  section  5132  of  the  revised  statutes. 

Bnfus  Malloi-y,  U.  S.  Attorney  for  United  States. 

John  IV.  Whalley  and  M.  W.  Fechheimer,  for  defendant. 

Deady,  J.  The  information  sought  to  be  filed  charges 
the  defendant  with  "willfully  and  fraudulently  omitting 
from  the  inventory  of  the  effects  of  Abraham  I.  Block  and 
M.  8.  Block,  partners"  and  bankrupts,  on  July  14,  1876,' 
the  sum  of  $2500  in  money,  belonging  to  the  estate  of  said 
bankrupts,  contrary  to  subdivision  6  of  section  5132  of  the 
revised  statutes. 

In  pursuance  of  a  rule  granted  at  the  time  of  making  the 
application,  the  defendant,  by  his  counsel,  showed  cause 
against  the  motion;  that  the  crime  charged  in  the  informa- 
tion was  **  infamous,"  and  therefore  within  the  prohibition 
contained  in  the  fifth  amendment  to  the  National  Consti- 
tution. 

The  term  infamous — without  fame  or  good  report — was 
applied  at  common  law  to  certain  crimes,  upon  the  convic- 
tion of  which  a  person  became  incompetent  to  testify  as  a 
witness.  This  was  so,  upon  the  theory  that  a  person  would 
not  commit  a  crime  of  such  heinous  character,  unless  he 
was  so  depraved  as  to  be  altogether  insensible  to  the  obliga- 
tion of  an  oath,  and  therefore  was  unworthy  of  credit.  (1 
Greenl.  Ev.  sec.  372.)  These  crimes  are  said  to  be  treason, 
felony,  and  the  crimen  falsi.  (Id.  sec.  373;  1  Phil.  Ev.  28; 
Barker  v.  People^  20  John.  460.)  As  to  treason  and  felony, 
the  authorities  are  agreed,  but  as  to  what  or  whether  all 
species  of  the  crimen  falsi  are  to  be  considered  infamous 
there  is  some  apparent  disagreement  among  them.  The 
term  is  borrowed  from  the  civil  law,  where,  as  it  implies,  it 
included  every  species  of  fraud  and  deceit  or  wrong  in- 
volving falsehood.  But  the  better  opinion  seems  to  be  that 
the  common  law  has  not  used  the  term  in  this  connec- 
tion in  so  extensive  a  sense;  and  that,  therefore,  a  crime  is 
not  infamous  within  the  meaning  of  the  prohibition  con- 
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tained  in  said  fifth  amendment,  unless  it  not  only  involves 
the  charge  of  falsehood,  but  may  also  injuriously  affect  the 
public  administration  of  justice,  by  the  introduction  therein 
of  falsehood  and  fraud.  (1  Greenl.  Ev.  sec.  373;  1  Phil. 
Ev,  28.)  The  following  have  been  determined  to  be  such 
crimes:  ** forgery,  perjury,  subornation  of  perjury,  sup- 
pression of  testimony  by  bribery,  or  conspiracy  to  pro- 
cure the  absence  of  a  witness,  or  other  conspiracy  to  ac- 
cuse one  of  a  crime,  and  barratry."  (1  Greenl.  Ev.  373.) 
And  upon  the  principle,  I  suppose,  that  '*a  receiver  is 
as  bad  as  a  thief,"  it  was  held  in  Commomoealth  v.  Rogei^a 
(7  Met.  501),  that  a  person  convicted  of  receiving  stolen 
goods,  knowing  them  to  have  been  stojen,  was  thereby 
rendered  infamous.  But  in  Utley  v.  Meirick  (11  Met.  302), 
it  was  held  that  obtaining  goods  by  false  pretenses  was 
not  an  infamous  crime;  and  in  United  Slates  v.  Sheppard 
(1  Ab.  U.  S.  B.  4.36),  the  same  rule  was  applied  to  the  crime 
of  smuggling  goods  into  the  United  States,  as  defined  by 
section  4  of  the  act  of  July  18,  1866  (14  Stat.  179).  In  United 
States  V.  Waller  (1  Saw.  701),  before  Mr.  Justice  Field  and 
Sawyer,  Circuit  Judge,  the  district  attorney  was  allowed 
to  file  an  information  charging  the  defendant  with  intro- 
ducing distilled  spirits  into  Alaska,  contrary  to  the  statute. 
Indeed,  the  opinion  in  this  case  may  be  cited  as  authority 
for  the  proceeding  by  information  in  the  cases  of  **  mis- 
demeanors committed  against  all  laws  of  the  United  States." 
But  I  do  not  think  it  ought  to  be  so  construed;  and  that 
the  expression  quoted  ought  to  be  taken  in  connection  with 
the  case  before  the  court.  For  it  is  certain  that  perjury, 
conspiracies,  and  other  infamous  crimes,  were  only  misde- 
meanors at  common  law  (4  Black.  5,  n.  5),  and  the  fifth 
amendment  prohibits  any  proceeding  other  than  by  indict- 
ment in  all  cases  of  '^  infamous"  crimes,  whether  they  are 
misdemeanors  or  not. 

The  modern  Code  definition  of  felony  and  misdemeanor, 
which  makes  the  distinction  between  them  rest  upon  the 
character  of  the  punishment  imposed  for  their  commission, 
has  not  yet  been  incorporated  into  the  laws  of  the  United 
States,  and  if  it  had  it  is  not  perceived  how  it  could  affect 
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the  question.  The  word  **  infamous,"  as  used  in  tlie  fifth 
amendment,  must  be  taken  in  tbe  sense  in  which  it  was  used 
and  understood  at  tbe  common  law,  from  which  it  wns  taken. 
That  is  tbe  sense  in  wbicb  it  was  used  and  understood  by 
those  who  made  and  adopted  tbe  Constitution  and  tbe 
amendments  to  it.  {Ruins  v.  The  Schooner,  1  Bald.  558).  Aa 
has  been  shown,  at  common  hiw  tbis  term  was  only  ap])li- 
cable  to  certain  crimes  which  from  their  nature  implied  a 
total  want  of  truth  in  tbe  person  committing  tbem,  witbout 
reference  to  the  fact  of  whetber  tbey  were  otherwise  distin- 
guished as  felonies  or  misdemeanors.  Neither  was  it  the 
punishment,  but  the  nature  of  the  act  constituting  the  crime, 
wbich  made  it  infamous:  Ex  delicto  non  ex  siipplicio  emei-git 
ivfamio.  (1  Green.  Ev,  sec.  372,  n  1;  1  Pbil.  Ev.  30;  The 
People  V.  Whipple,  9  Cow.  707;  The  People  v.  Harick,  13 
John.  84;  U.  S.  v.  Brokus,  3  Wash.  C.  C.  99.) 

The  crime  charged  in  tbe  information  is  created  by  statute, 
and  was  unknown  to  tbe  common  law.  Tbe  punishment  is 
**  imprisonment,  with  or  witbout  bard  labor,  for  not  more 
than  tbree  years."  (Sec.  5132  B.  S.)  Tbe  section  defining 
it  does  not  declare  it  a  felony  or  misdemeanor,  but  else- 
where in  tiie  same  title  (Bankruptcy,  subd.  10,  sec.  5110,  R. 
S.)  it  is  referred  to  as  a  misdemeanor. 

Tbe  law  having  required  tbe  defendant  to  make  an  ''  ac- 
curate statement"  of  tbe  estate  of  tbe  bankrupts  (sees. 
5016,  5030,  B.  S.),  and  tbe  charge  being  that  he  bas  willfully 
and  fraudulently  omitted  a  material  portion  of  tbe  same 
from  tbe  inventory,  tbere  is  ground  for  saying  tbat  the 
crime  involves  tbe  charge  of  falsehood.  But  as  was  said  in 
Ulley  V.  Merrick,  supra,  any  falsehood  does  not  make  a  party 
infamous,  nor  is  a  crime  infamous  because  its  commission 
involves  a  falsehood  of  any  kind  or  degree.  On  tbe  con- 
trary, the  nature  and  purpose  of  the  falsebood  must  be  such 
as  makes  it  probable  that  tbe  party  committing  it  is  void 
of  truth  and  insensible  to  the  obligation  of  an  oath.  And 
even  tbis  is  not  enough;  it  must  also  appear  that  tbe  false- 
hood is  calculated  to  injuriously  affect  tbe  public  adminis- 
tration of  justice,  as  perjury  or  the  suppression  of  testimony. 

Tried  by  tbis  test,  I  do  not  tbink  tbat  tbis  crime  can  be 
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considered  iufamous,  or  within  the  category  of  the  crimen  falsi 
at  common  law.  It  has  also  been  suggested  that  the  pro- 
ceeding by  information  not  having  been  speciiilly  authorized 
by  Congress  will  not  lie  in  any  case  in  the  National  courts. 
Until  the  Supreme  Court  deci<les  otherwise,  the  case  of 
ViiUed  Slates  v.  JValler,  supra,  must  be  considered  sufficient 
authority  in  this  court  for  the  prosecution  of  crimes  not 
"capitid  or  otherwise  infamous"  by  information. 

The  case  of  United  States  v.  Cidtus  Joe  (Int.  Rev.  Rec.  57), 
is  the  only  one  I  know  to  the  contrary,  while  the  case  of 
United  States  v.  Sheppnrd,  snpra,  is  unqualifiedly  in  support 
of  the  authority  to  entertain  the  proceeding. 

There  can  be  no  doubt  but  that  at  common  law  from  the 
most  ancient  time  all  misdemeanors,  unless  It  was  mis- 
prision of  treason,  might  be  prosecuted  by  information  filed 
by  the  attorney-general,  or  the  master  of  the  crown  office. 
(3  Black.  308;  4  Ba.  Ab.  402.) 

The  ruling  in  United  States  v.  Cullns  Joe,  supra,  is  based 
upon  the  theory  that  the  common  law  as  to  procedure  or 
remedy  is  not  in  force  in  the  United  States.  Bat  this 
seems  contrary  to  the  authorities  and  the  practice.  In 
Kneass  v.  Tlie  SchmjUdll  Bank  (4  Wash.  C.  C.  107),  it  was 
held  that  where  an  act  of  Congress  gives  a  right  without 
providing  a  specific  remedy,  the  latter  "maybe  drawn  from 
the  abundant  stores  of  the  common  law.'*  And  although 
there  are  no  common  law  crimes  in  the  United  States,  yet 
where  Congress  declares  an  act  a  crime,  a  person  charged 
with  the  commission  of  the  same  may  be  prasecuted  there- 
for according  to  the  course  of  the  common  law,  unless  the 
Constitution  or  Congress  has  otherwise  provided.  In  dis- 
cussing this  subject,  Conkling,  in  his  treatise,  says:  "The 
National  courts  are  unquestioivibly  to  look  to  the  common 
law  in  the  absence  of  statutable  provisions,  for  rules  to  guide 
them  in  tlie  exercise  of  their  functions  in  criminal  as  well 
as  civil  cases."  (Conk.  Treat.  3d  ed.  167.)  And,  again, 
at  p.  613,  he  says:  "While  no  resort  can  be  had  to  the 
common  law  as  a  source  of  criminal  jurisdiction,  it  never- 
theless furnishes  the  proper,  and  as  tlie  State  laws  are  here 
inoperative,  the  only  guide  in  the  absence  of  ^constitutional 
or  statutory  regulations,  as  to  the  principles  and  rules  of 


216  United  States  v.  Block.  [Dist.  Ct. 

Opinion  of  the  Court — Deady,  J.  [March, 

procedure  in  the  exercise  of  this  branch  of  jurisdiction." 
And  such  is  substantially  the  ruling  of  the  Supreme  Court 
in  V}iUed  States  v.  Held  (12  How.  365).  A  casual  remark 
in  Story's  Com.  (vol.  2,  sec.  1786),  to  the  effect  that  the 
proceeding  by  information  is  rarely  used  in  America,  and 
had  not,  in  the  case  of  mere  misdemeanors,  been  formally 
put  into  operation  by  any  positive  authority  of  Congress, 
ought  not  to  be  considered  as  bearing  materially  upon 
the  question.  Besides,  the  very  prohibition  contained  in 
said  fifth  amendment,  by  a  strong  and  almost  necessary 
implication,  asserts  that  the  proceeding  by  information  in 
all  cases  not  ^'capital  or  otherwise  infamous,"  was  well 
known  and  lawful.  Again,  Congress,  by  the  enactment  of 
section  32  of  the  act  of  April  30,  1790  (sec.  1044,  E.  S.), 
and  section  3  of  the  act  of  March  26,  1804  (sec.  10i6,  E.  S.), 
has  recognized  the  right  to  proceed  in  the  National  courts 
in  a  certain  class  of  crimes  by  information.  Taken  together, 
these  sections  provide  that  no  person  shall  be  prosecuted 
for  any  **oflfense"or  **crime"  not  capital,  ''unless  the  in- 
dictment is  found,  or  the  information  instituted,"  within  a 
certain  time  after  tbe  commission  of  such  offense  or  crime. 
By  section  8  of  the  act  of  May  31,  1870  (sec.  1022,  E.  S.), 
Congress  formally  recognized  the  right  to  prosecute  all 
crimes  against  the  elective  franchise  and  the  civil  right  of 
citizens  that  are  not  infamous  by  information.  There  is 
no  good  reason  why  this  proceeding,  when  confined  to  mala 
prohibita,  should  be  regarded  at  this  day  with  disfavor. 
Within  the  past  quarter  of  a  century  the  proceeding  has 
been  substantially  revived  in  many  of  the  States  as  a  sub- 
stitute for  tbe  more  cumbersome,  costly  and  dilatory  one 
by  a  grand  jury.  Without  it,  a  defendant  would  often  be 
compelled  to  remain  in  prison  awaiting  the  coming  of  a 
grand  jury  for  a  period  of  time  longer  than  that  imposed  as 
a  punishment  for  the  crime  with  which  he  may  be  charged. 

The  proceeding  is  a  cheap  and  convenient  one,  and  when 
allowed  only  upon  leave  of  the  court,  and  the  information 
is  made  upon  oath,  and  the  official  responsibility  of  the 
district  attorney,  it  is  not  any  more  likely  to  be  abused  or 
become  oppressive  than  accusations  found  by  a  grand  jury. 

Let  the  information  be  filed. 
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B.  F.  DowELL  V.  James  A.  Cardwell  and  W.  C. 

Grtswold. 

DisTBiGT  Court,  District  of  Oregon, 
April  6,  1877. 

1.  Lien  of  Aoknt. — An  agent  employed  to  collect  a  claim  against  the  United 

States  for  a  certain  per  centum  of  the  amount  realized,  whether  in  bonds, 
drafts  or  cash,  has  a  lien  upon  the  fund  for  his  compensation. 

2.  AssiGNMKNT  OF  Claim. — An  assignment  of  such  claim  to  such  agent  absolute 

upon  its  face,  but  made  in  fact  to  enable  him  to  collect  the  same  in  his 
own  name,  is  nevertheless  an  assignment  of  so  much  of  the  claim  as 
the  agent  is  entitled  to  retain  as  ^compeusatlon. 

3.  Claim,  Dkfinition  of.  —  The  term  *' claim,"  as  used  in  section  3477  of 

the  revised  statutes,  does  not  include  claims  for  supplies  furnished  the 
Oregon  expedition  to  protect  the  emigrants  of  1854;  at  least  after  the 
act  of  Congress  providing  for  their  payment. 

4.  Plea  in  Abatxmknt. — A  plea  in  abatement  pleaded  with  matter  to  the 

merits  is  considered  waived  or  abandoned. 

5.  liiKN  OF  Aoknt  as  against  Third  Prbson. — Where  an  agent  has  a  lien 

upon  a  fnnd  for  a  certain  compensation  for  his  services,  either  by  virtue 
of  his  agency  or  an  assignment  pro  tauiOt  he  may  sue  in  equity  to  en- 
force his  rights  therein  against  a  third  party  receiving  the  same  with 
notice  thereof. 

6.  Same-How  Enfobced. — Where  the  principal  of  such  agent  is  an  adminis- 

trator, the  latter  is  not  bound  to  present  his  demand  to  him  for  allow- 
ance or  rejection  before  commencing  suit  against  such  third  party,  the 
lutter's  liability  being  wholly  dependent  upon  his  own  acts,  and  not  that 
of  the  administrator. 

Before  Deadt,  District  Judge. 

Addison  G.  Gibbs,  and  the  plaintiff  in  propria  persona,  for 
plaintiff. 

Walter  JV.  Thayer  and  Richard  Williams,  for  defendant. 

Deady,  J.  This  suit  was  commenced  on  November  16, 
1874,  in  the  Circuit  Court  for  the  county  of  Jackson,  and 
on  March  27,  1876,  as  to  the  defendant  Griswold,  was  re- 
moved into  this  court.  The  transcript  was  filed  in  this 
court  on  January  9,  1877.  It  was  heard  in  this  court  on 
the  pleadings  and  proofs  made  and  taken  in  the  State  court. 

Tlie  plaintiff  seeks  to  recover  the  one-half  of  the  sum  of 
$2580,  alleged  to  have  been  wrongfully  received  by  the  de- 
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fendant  Griswold  from  the  United  States,  on  November  9, 
1874,  on  account  of  supplies  furnished  by  Wallace  A  Grid- 
ley,  deceased,  to  Company  A  of  the  ninth  regiment  of 
Oregon  militia,  in  the  summer  of  1854,  the  plaintiff  claim- 
ing a  lien  upon  the  fund  for  that  amount  for  services  and 
expenses  in  procuring  an  appropriation  by  Congress  to  pay 
"what  might  be  due  upon  the  claim,  and  procuring  its  allow- 
ance by  the  department. 

"  The  testimony  is  very  voluminous,  and  covers  a  wide 
range  both  as  to  time  and  transaction.  The  material  facts 
appear  to  be  as  follows:  On  July  17,  1854,  upon  the  repre- 
sentation of  Charles  S.  Drew,  quartermaster-general  of  the 
Oregon  militia,  and  others  of  Jackson  county,  the  then  gov- 
ernor of  the  Territory,  John  W.  Davis,  directed  the  colonel 
of  the  ninth  regiment  of  said  militia,  John  E.  Boss,  to  call 
into  service  volunteers  for  the  protection  of  the  immigrants 
coming  into  Oregon  by  the  southern  trail.  In  pursuance 
of  this  order,  a  company  of  volunteers  was  organized  under 
the  command  of  Captain  Jesse  Walker,  and  mustered  into 
sei*vice  by  said  Boss,  as  Company  A  of  said  regiment  of 
militia. 

On  August  8,  1854,  the  company,  seventy-one  strong, 
rank  and  file,  proceeded  upon  the  emigrant  trail  to  the 
vicinity  of  Goose  lake,  sending  detachments  as  far  as  Hum- 
boldt, and  after  an  absence  of  about  three  months  returned 
to  Jacksonville,  and  was  discharged  without  the  loss  of  a 
man. 

This  expedition  attracted  some  attention  in  its  day,  and 
is  the  same  that  was  sometimes  characterized  by  such  as 
lacked  faith  in  the  disinterestedness  of  those  who  promoted 
it,  as  'Uhe  expedition  to  fight  the  emigrants"  rather  than 
the  Indians. 

The  money  and  material  necessary  to  equip  and  transport 
the  command  were  furnished  by  the  people  of  the  vicinity 
with  a  view  of  bringing  the  immigration  into  that  part  of 
the  TeiTitory,  and  in  the  expectation  that  Congress  would 
make  an  appropriation  to  pay  the  indebtedness  incurred  in 
the  operation. 

Vouchers  in  due  form  were  issued  by  Drew  for  supplies 
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furnished.  Among  others,  there  were  issued  on  September 
15  and  August  3,  to  WalLice  A.  Gridley,  two  vouchers,  for 
$2580  in  the  aggregate,  on  account  of  twelve  beeves  fur- 
nished the  quartermaster,  at  thirty  cents  per  pound,  **for 
the  use  of  Company  A,  mounted  volunteers  of  the  ninth 
regiment,  Oregon  militia,  enrolled  into  the  United  States 
service  to  protect  emigrants  through  that  portion  of  Oregon 
Territory  which  is  now,  as  heretofore,  inhabited  by  numer- 
ous tribes  of  hostile  Indians.'* 

The  amount  of  indebtedness  incurred  by  the  expedition 
for  supplies,  transportation,  and  employees,  was  about 
$45,000,  for  which  Drew,  as  quartermaster  and  commissary, 
issued  vouchers.  The  plaintiff  accompanied  it  and  fur- 
nished the  larger  portion  of  the  supplies  and  transporta- 
tion. 

On  February  2,  1871,  ''An  act  to  pay  two  companies  of 
Oregon  volunteers"  (16  Stat.  401),  became  a  law  without 
the  approval  of  the  President.  This  act  provided:  "That 
the  act  of  Congress  entitled  'An  act  to  authorize  the  secre- 
tary of  war  to  settle  and  adjust  the  expenses  of  the  Bogue 
River  Indian  war,'  approved  July  17, 1854,  be  and  the  same 
is  hereby  extended  to  the  two  companies  of  Oregon  volun- 
teers commanded  by  Captains  Jesse  Walker  and  Nathan 
Olney,  called  into  service  to  suppress  Indian  hostilities  in 
Oregon  in  1854."  By  the  act  hereby  extended  to  Walker's 
company,  it  was  provided:  "That  the  secretary  of  war  be 
and  he  hereby  is  authorized  to  adjust  and  settle,  on  just  and 
equitable  principles,  all  claims  for  services  rendered  in  the 
late  war  with  the  Bogue  Biver  Indians  in  Oregon,  known  as 
the  Bogue  River  war,  according  to  the  muster-rolls  of  the 
same;  also  for  subsistence,  forage,  medical  stores  and  ex- 
penditures, as  well  as  for  other  necessary  and  proper  sup- 
plies furnished  for  the  prosecution  of  said  war;  and  that  on 
such  adjustment  [the  same  shall]  be  paid  out  of  any  moneys 
in  the  treasury  not  otherwise  appropriated."  (10  Stat.  307.) 

Soon  after  the  return  of  the  expedition,  the  plaintiff  com- 
menced operations  to  procure  its  recognition  and  the  pay- 
ment of  its  expenses  by  Congress.  In  1856,  he  first  went 
to  Washington  on  this  business,  and  thenceforth  for  the  next 
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fifteen  years  he  spent  much  time  and  money  there,  and  in 
going  to  and  fro,  in  this  behalf.  He  wrote  and  published 
petitions  and  arguments,  procured  evidence  and  memorials 
from  the  Territorial  legislature,  labored  with  committees 
and  members  of  Congress,  and  in  many  and  effective  ways 
worked  long  and  diligently  to  procure  an  appropriation  for 
this  pui*pose.  The  result  was  the  passage  of  the  act  of  Feb- 
ruary 2,  1871,  which  was  mainly  due  to  his  pertinacious  in- 
dustry and  energy. 

In  1856,  the  plaintiff  made  a  verbal  contract  with  Grid- 
ley,  by  which  the  latter  placed  his  vouchers  in  the  hands 
of  the  former  for  collection,  and  agreed  to  pay  the  plaintiff 
a  reasonable  fee  for  his  services,  and  contribute  his  propor- 
tion of  the  expense  of  procuring  an  appropriation  and  the 
payment  of  his  claim.  On  September  3,  1859,  Gridley 
died,  leaving  as  his  heirs  at  law  a  widow,  Sarah,  and  five 
minor  children.  On  November  7,  1859,  letters  of  adminis- 
tration upon  the  estate  of  Gridley  were  duly  issued  to  his 
widow.  Soon  after,  the  administratrix  renewed  the  contract 
with  the  plaintiff  to  procure  the  payment  of  the  Gridley 
vouchers,  the  same  being  modified  so  that  it  was  agreed 
that  the  latter  should  have  a  proportionate  share  of  his  ex- 
penses and  a  **  big  fee"  for  his  services,  both  not  to  exceed 
in  any  event  one-half  of  the  amount  realized,  and  not  other- 
wise, *' whether  paid  in  bonds,  drafts  or  cash."  At  this 
time  these  claims  for  supplies  and  transportation  furnished 
Walker's  company  had  no  particular  value.  Only  a  few 
persons  were  interested  in  them,  and  there  was  but  little 
faith  in  their  ultimate  payment.  The  expedition  itself  had 
been  publicly  denounced  as  a  mere  private  speculation 
under  the  guise  of  the  public  good. 

Subsequently,  Sarah  Gridley  married  Benjamin  Ste- 
phens, and  thereby  her  appointment  as  administratrix  was 
superseded  by  operation  of  law;  not,  however,  until  the 
estate  was  substantially  administered. 

After  the  passage  of  the  act  of  February  2,  1871,  namely : 
on  September  8,  1871,  the  defendant  James  A.  Card  well,  at 
the  instance  of  the  plaintiff  and  said  Sarah  Stephens,  was 
appointed  administrator  de  bonis  Qion  of  the  estate  of  said 
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Gridley,  for  the  purpose,  particularly,  of  enabling  bim  to 
give  tbe  plaintiff  formal  autbority  to  collect  and  receive 
wbat  was  due  tbe  estate  from  tbe  United  States  on  tbese 
vouchers. 

On  November  21,  1871,  Cardwell  gave  tbe  plaintiff  a  duly 
executed  power  of  attorney,  tbereby  authorizing  bim  to  de- 
mand and  receive  for  bim  and  in  bis  name  all  sums  due  on 
account  of  tbe  supplies  furnished  by  said  Gridley  for  tbe 
use  of  Walker's  company  in  1854;  and  on  March  18,  1874, 
said  Cardwell  gave  tbe  plaintiff  another  power  of  attorney, 
which  was  **  irrevocable,"  and  by  which,  for  tbe  sum  of  $1 
and  other  considerations,  be  transferred  and  conveyed  tbe 
same  to  him. 

Upon  the  passage  of  tbe  act  of  Februaiy  2,  1871,  the 
plaintiff  procured  proof  of  tbe  value  of  tbe  supplies  and 
transportation  furnished  Walker's  company,  and  prosecuted 
the  allowance  of  his  own  and  Gridley's  claim  before  the 
proper  department  at  Washington.  In  April,  1871,  he  was 
allowed  $18,288.33  on  bis  own  demand,  and  tbe  defendant 
Griswold,  as  assignee  of  B.  J.  Drew,  a  brother  of  the  quar- 
termaster Drew,  was  allowed  about  the  same  time  the  sum 
of  $15,556.50.  Soon  after  this,  Griswold,  as  tbe  assignee 
and  attorney  of  Chester  and  Jesse  Eobinson,  appears  to 
have  presented  claims  to  the  department  as  a  part  of  the 
expenses  of  tbe  expedition,  amounting  to  $22,003.56 — by 
far  tbe  greater  part  of  which  appear  to  have  been  forged  or 
fictitious — thus  swelling  the  total  amount  of  tbe  expense  to 
about  $65,000,  while  the  act  making  tbe  appropriation  bad 
been  passed  upon  the  affidavit  of  tbe  plaintiff  that  the  whole 
expense  of  tbe  expedition  did  not  exceed  $45,000.  (See  Sen. 
Ex.  Doc.  No.  24,  3  Ses.  42  Cong.  p.  32.) 

Attention  having  been  called  by  some  means  to  tbe  prob- 
able falsity  of  tbese  claims,  and  tbe  original  abstracts  of 
quartermaster  Drew  not  being  produced,  tbe  payment  of 
claims  on  account  of  the  expedition  of  1854  was  peremp- 
torily stopped  by  the  War  Department  until  about  January 
20,  1874,  when  $21,064.88  of  said  fictitious  claims  were 
allowed  and  paid  to  Griswold.  In  the  meantime  tbe  plaint- 
iff denounced  these  new  claims'  as  fraudulent,  and  procured 
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and  tendered  to  the  department  convincing  evidence  to  that 
effect.  Afterward,  and  while  these  claims  were  still  under 
embargo  in  the  depart'.iient,  the  plaintiff  procured  himself 
to  be  appointed  administrator  of  the  estate  of  one  Thomas 
J.  O'Neal,  by  the  proper  court  of  Jackson  county,  and  pre- 
sented a  claim  at  the  Treasury  Department,  as  such  admin- 
istrator, for  an  allowance  for  the  use  of  rigging  on  pack 
animals  in  the  Oregon  Indian  war  of  1855-6.  Subsequently 
O'Neal  turned  up,  and  the  defendant  Griswold,  upon  the 
aflSdavit  of  O'Neal,  procured  an  order,  on  March  16,  1874, 
from  the  secretary  of  the  treasury  ( Uichardsou )  to  the 
effect  that  the  plaintiff  would  ''not  be  recognized  as  an  at- 
torney for  the  prosecution  of  claims"  before  that  depart- 
ment until  otherwise  ordered.  Afterward,  on  September 
18,  1874,  it  satisfactorily  appearing  that  the  plaintiff's 
action  in  the  premises  was  had  in  good  faith  and  that  he 
was  honestly  mistaken,  Secretary  Bristow  rescinded  this 
order. 

On  May  5,  1874,  Griswold  induced  the  defendant  Card- 
well,  as  administrator,  to  sell  and  assign  the  Gridley 
demand  to  him  by  a  duly  executed  assignment  and  power 
of  attorney  of  that  date.  Prior  to  the  passage  of  the  act 
making  the  appropriation  to  pay  these  claims,  two  of  the 
children  of  Gridley  had  died,  unmarried  and  without  issue, 
and  a  few  days  before  the  assignment  by  Gridley  to  Gris- 
wold the  latter  had  in  fact  purchased  the  .three-sixths 
interest  of  Sarah  Stephens,  and  the  two-sixths  interest  of 
her  two  adult  sons  in  the  clai  p,  for  about  $1200.  Besides, 
being  administrator,  Cardwell  was  the  guardian  of  the  third 
and  minor  child  of  Gridley,  and  although  in  form  and  in 
law  he  sold  the  whole  claim  as  administrator  to  Griswold, 
y^t,  in  fact,  he  only  disposed  of  and  received  pay  for  the 
one-sixth  thereof,  the  interest  of  said  minor  child  therein. 
Altogether,  Griswold  paid  between  $1500  and  $1600  for  the 
claim. 

These  parties  were  induced  to  make  this  sale,  and  Card- 
well  to  execute  this  assignment  and  power,  by  the  repre- 
sentations of  Griswold,  to  the  effect  that  the  plaintiff  could 
not  collect  any  claims  at  Washington^  because  he  was  in- 
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debted  to  the  United  States  in  the  sum  of  several  thousand 
dolhirs  for  overpayment  on  his  own  chiims,  which  he  re- 
fused to  refund,  and  because  he  had  been  disbarred  from 
prosecuting  claims  in  the  treasury  department;  and  by 
giving  said  Cardwell  a  bond  to  indemnify  him  against  any 
liability  which  he  might  thereby  incur  to  the  plaintiff. 

At  the  time  the  defendant  Griswold  made  these  repre- 
sentations the  plaintiff  was  not  in  fact  indebted  to  the 
United  States  for  overpayments  or  otherwise  in  any  sum. 
But  about  November,  1871,  when  payment  of  the  1851 
Oregon  claims  had  been  stopped,  as  above  stated,  and  the 
same  referred  to  a  clerk  of  the  War  Department,  Thomas  H. 
Bradley,  for  special  examination,  this  officer  reported  that 
the  plaintiff  had  been  overpaid  on  his  individual  claim 
aforesaid  in  the  sum  of  $6158.  Afterward,  on  January  19, 
1874,  he  ascertained  that  such  overpayment  only  amounted 
to  $197,  which  sum  the  plaintiff  refunded  on  March  18, 
1874.  Before  this  time  the  plaintiff  had  offered  to  set  off  a 
like  amount  of  this  or  other  claims  then  and  for  long  justly 
due  him  against  this  demand,  which  offer  was  arbitrarily 
refnsed.  Neither  did  the  plaintiff  admit  that  he  was  over- 
paid in  any  sum,  but  the  contrary;  and  he  appears  to  have 
refunded  this  |497  only  because  he  was  constrained  to  do 
so  in  order  to  obtain  the  payment  of  the  claims  then  due 
him  from  the  government.  Griswold  s  representation  that 
the  plaintiff  was  then  prohibited  from  prosecuting  claims 
as  an  attorney  in  the  department  was  true;  but  that  order 
did  not  include  and  ought  not  to  have  prevented  him  from 
collecting  a  claim  as  assignee,  and  such  was  his  legal  rela- 
tion to  this  one  from  March  18,  1871.  Besides,  the  order 
disbarring  the  plaintiff  was  improperly  procured  by  the 
defendant  Griswold,  whether  knowingly  or  otherwise,  and 
he  ought  not  to  be  allowed  to  take  advantage  of  his  own 
wrong. 

Owing  to  the  plaintiff's  action  in  regard  to  his  fictitious 
claim.s  aforesaid,  it  appears  that  Griswold  endeavored  to 
discredit  him  at  the  departments  and  with  his  clients  in 
Oregon,  and  to  this  end  he  procured  the  order  disbarring 
him,  and  made  representations  to  such  clients  to  the  effect 
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that  they  must  sell  their  claims  or  take  them  out  of  his 
hands  if  they  ever  expected  to  realize  anything  on  them. 
Apparently,  as  a  part  of  this  scheme  and  in  Griswold's 
interest,  objections  were  made  in  the  third  auditor's  office 
to  paying  the  plaintiff  as  assignee  according  to  the  duly 
executed  assignments  of  Cardwell  and  others,  and  letters 
signed  by  the  third  auditor  were  privately  addressed  to  the 
plaintiff's  clients,  including  Cardwell,  inquiring  about  the 
assignments  to  the  plaintiff,  as  if  they  might  be  fraudulent, 
and  suggesting  doubts  as  to  the  propriety  of  paying  the 
claims  to  Dowell  as  provided  by  them.  By  this  means,  in 
addition  to  what  has  already  been  stated,  Cardwell  and 
others  of  the  plaintiff's  clients  became  alarmed,  and  were 
induced  to  sell  their  claims,  amounting  to  several  thousands 
of  dollars,  to  Griswold  at  a  low  figure,  in  disregard  of  their 
engagement  with  the  plaintiff  and  his  rights.  The  evi- 
dence shows  that  Griswold,  in  buying  up  these  claims, 
gave  as  a  reason  why  he  could  get  them  allowed,  and  why 
he  could  not  afford  to  pay  any  more  for  them  than  he  did, 
that  he  had  to  spend  money  upon  the  clerks,  and  this 
apparently  officious  interference  by  some  one  on  his  behalf 
warrants  the  inference  that  this  statement  was  not  a  mere 
idle  boast  or  a  dealer's  device  to  cheapen  the  claim. 

The  assignment  of  the  Gridley  claim  to  the  plaintiff, 
although  in  form  and  effect  absolute,  was  not  so  in  fact, 
and  was  obtained  by  him  in  good  faith  and  without  fraud 
or  deceit,  for  the  sole  purpose  of  collecting  the  claim  as 
assignee  if  not  as  attorney,  and  thereby  getting  the  com- 
pensation out  of  it  to  which  he  was  justly  entitled,  and  for 
which  he  had  so  long  and  so  faithfully  labored. 

On  November  19,  1874,  a  warrant  was  directed  to  issue 
in  satisfaction  of  the  Gridley  claim  for  the  full  amount  of 
$2580,  payable  to  Griswold,  who  thereupon  received  the 
money  from  the  United  States  upon  it.  Under  ordinary 
circumstances,  the  collection  of  this  claim  after  the  passage 
of  the  act  making  the  appropriation  to  pay  it  was  a  matter 
of  comparatively  small  moment.  The  great  labor,  time  and 
expense  was  incurred  in  securing  the  appropriation,  because 
the  necessity  and  integrity  of  the  expedition  had  been  seri- 
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oasi J  questioned  from  the  first;  and  this,  as  has  been  stated, 
was  accomplished  mainly  by  the  plaintiff.  The  appropria- 
tion being  made,  there  ought  not  to  have  been  any  doubt 
or  question  as  to  the  validity  or  payment  of  the  claim.  All 
that  was  necessary  was  to  show  that  the  price  of  the  beef 
was  in  justice  and  equity,  under  all  the  circumstances,  rea- 
sonable; and  although  the  price  appears  to  have  been  very 
high,  no  serious  objection  was  made  upon  that  account, 
because  there  were  plenty  of  precedents  for  it  among  the 
allowances  under  the  act  of  July  17,  1854,  and  the  pur- 
chases by  the  regular  army  under  similar  circumstances  in 
that  region  of  country.  Besides,  the  fact  that  the  parties 
had  waited  for  their  money  seventeen  years,  without  in- 
terest, and  had  been  compelled  to  pledge  a  large  portion 
of  it  to  defray  the  expenses  of  procuring  the  appropriation 
to  pay  it,  might  well  be  considered  by  the  secretary  of 
war  in  making  an  adjustment  and  settlement  of  this  claim 
"on  just  and  equitable  principles." 

But,  notwithstanding  all  this,  by  one  means  and  another, 
and  without  any  apparent  fault  of  the  plaintiff,  the  payment 
of  this  claim  was  delayed  and  obstructed  in  the  department 
for  over  three  years,  to  the  great  injury  of  the  plaintiff  and 
the  other  parties  interested.  Directly  and  indirectly  the 
defendant  Griswold  appears  to  have  been  the  principal 
cause  of  this  delay,  and  finally,  with  full  notice  of  all  the 
circumstances,  he  appears  to  have  taken  advantage  of  them 
to  get  the  claim  transferred  to  himself,  for  a  little  over  fifty 
cents  on  the  dollar,  with  the  intent  to  deprive  the  plaintiff 
of  his  interest  in  it,  and  all  compensation  for  the  time, 
labor  and  expense  bestowed  on  it  in  making  it  available. 

Before  the  execution  of  the  assignment  and  power  of 
March  18,  1874,  by  Cardwell,  the  plaintiff,  upon  inquiry 
by  the  former,  told  him  that  his  charges  would  be  thirty- 
three  and  one-third  per  centum  of  the  sum  collected,  and 
Cardwell  then  and  there  assented  to  the  proposition,-so  that 
at  the  time  of  the  sale  to  Griswold,  the  plaintiff  had  a  one- 
third  interest  in  the  claim,  unless  there  is  something  in  fche 
law  applicable  to  the  transaction  which  will  prevent  the 
15 
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acts  and  doiugs  of  the  parties  from  takiug  effect  according 
to  tlieir  manifest  intentions  and  the  justice  of  the  case. 

Counsel  for  the  defendant,  however,  claim  that  as  a 
matter  of  fact,  the  phiintiff  was  simply  employed  to  collect 
this  claim;  that  he  has  no  lien  upon  the  fund  for  his  ser- 
vices, and  that  no  part  of  it  was  appropriated  or  assigned 
to  him  as  a  security  therefor,  or  in  satisfaction  thereof,  aud 
therefore  Cardwell  might  dispose  of  the  claim  to  Griswold, 
pending  its  collection,  without  his  consent,  and  if  there  is 
anything  due  the  plaintiff  for  services  rendered,  or  expenses 
incurred  on  account  of  his  agency  in  the  matter,  he  may 
bring  an  action  at  law  against  Cardwell,  wherein  he  can 
recover  damages  commensurate  with  the  injury  sustained, 
if  any. 

But  upon  the  proof  there  can  be  no  doubt  that  under  the 
contract  and  power  of  attorney  of  November  21,  1871,  the 
plaintiff,  as  agent  or  attorney  in  fact  of  Cardwell,  had  a 
lien  upon  the  fund  in  the  treasury  of  the  United  States  for 
his  compensation  earned,  which  Cardwell  could  not  divest 
or  ignore.  (Story  on  Agency,  sees.  372,  476.)  But  under 
the  irrevocable  power  and  absolute  assignment  of  March 
18,  1874,  there  was  at  least  an  equitable  assignment  to  tlie 
plaintiff  of  one-third  of  the  amount  to  be  realized  on  the 
claim,  as  a  compensation  for  his  past  services  and  expenses 
in  procuring  the  appropriation  and  those  yet  to  be  rendered 
or  incurred  in  obtaining  its  allowance.  This  was  not  a 
mere  agreement  by  Cardwell  to  pay  the  plaintiff  when  the 
claim  should  be  allowed,  or  out  of  this  fund  when  it  should 
be  received  by  him,  but  an  actual  appropriation  of  so  much 
of  tlie  same  to  the  plaintiff,  so  that  the  United  States  was 
thereby  authorized  to  pay  the  amount  directly  to  him  with- 
out the  further  intervention  of  Cardwell.  The  case  comes 
directly  within  the  rule  laid  down  by  Lord  Truro,  Cban- 
cellor,  in  Rodick  v.  Ganiell  (12  Beav.  325),  cited  in  3  Lead. 
Cas.  in  Eq.  656.  '*The  extent  of  the  principle,'*  said  his 
lordship,  **to  be  deducted  from  the  cases  is,  that  an  agree- 
ment between  a  debtor  and  a  creditor  that  the  debt  owing , 
shall  be  paid  out  of  a  specific  fund  coming  to  the  debtor, 
or  an  order  given  by  a  debtor  to  his  creditor  upon  a  pei'son 


Dist.  Or.]  DowELL  v.  Cardwell.  227 

1877.]  Opiuion  of  the  Court — Deady,  J. 

owing  money  or  holding  funds  belonging  to  the  giver  of  the 
order,  directing  such  person  to  pay  such  funds  to  the  cred- 
itor, will  create  h  valid,  equitable  charge  upon  such  fund; 
in    other   words,  will   operate  as  an  equitable  assignment 
of  the  debts  or  funds  to  which  the  order  refers;"  and  also 
the  Supi-eme  Court  in  31ia*ray  v.  Gibsoiiy  15  How.  420;  Ih-ight 
V.  Ellison,  1  Wall.  22;  and  Trist  v.  Child,  21  Wall.  447.     In 
the  first  of  these  cases,  the  court  say:  '*The  evidence  proves 
that  the  complainant  was  to  receive  a  contingent  fee  of  five 
per  centum  out  of  the  fund  awarded,  whether  money  or 
scrip.     This  being  the  contract,  it  constituted  a  lieu  upon 
the  fund,  whether  it  should  be  money  or  scrip.     The  fund 
was  looked  to,  and  not  the  personal  i*esponsibility  of  the 
owner  of  the  claim."    In  the  second  case,  the  court,  in 
speaking  of  the  doctrine  of  equitable  assignment,  say:    "It 
is  indispensable  to  a  lien  thus  created  that  there  should  be 
a  distinct  appropriation  of  the  fnnd  by  the  debtor,  and  an 
agreement  that  the  creditor  should  be  paid  out  of  it."    In 
the  third  case,  the  court  say:    '*It  is  well  settled  that  an 
order  to  pay  a  debt  out  of  a  particular  fund  belonging  to 
the  debtor  gives  the  creditor  a  specific  equitable  lien  upon 
the  fund,  and  binds  it  in  the  hands  of  the  drawee.     A  part 
of  the  particular  fund  may  be  assigned  by  an  order,  and  the 
payee   may  enforce   payment  of  the   amount  against  the 
drawee.     But  a  mere  agreement  to  pay  out  of  such  fund  is 
not  sufficient.     Something  more  is  necessary.     There  must 
be  an  appropriation  of  the  fund  pro  innfo,  either  by  giving 
an  order  or  by  transferring  it  otherwise  in  such  a  manner 
that  the  holder  is  authorized  to  pay  the  amount  directly  to 
the  creditor,  without  the  further  intervention  of  the  debtor." 
But  admitting  the  facts  of  the  transaction  and  the  inten- 
tions of   the  parties  to  be  as  herein  stated,  the  defendant 
still  maintains  that  the  plaintiff  never  had  any  legal  author- 
ity  to  collect  this  claim,  and  could  not  acquire  any  lien 
upon  or  interest  in  the  fund  out  of  which  it  was  payable, 
because  of  the  prohibitions  contained  in  section  3477  of  the 
revised  statutes,   and,   therefore,   Cardwell  might  lawfully 
dispose  of  it  to  Griswold,  as  he  did,  free  from  any  demand 
or  right  upon  the  part  of  the  plaintiff. 
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This  section  is  composed  of  the  act  of  July  29,  1846,  (9 
Stat.  41)  aod  section  1  of  that  of  February  25,  1853  (10 
Stat.  170,  and  substantially  provides  that  *'  all  transfers  and 
assignments  "  of  any  claim  upon  the  United  States  or  any 
interest  thereon,  and  all  powers  or  other  authorities  for  re- 
ceiving payment  of  any  such  claim  are  **  absolutely  null  and 
void,"  unless  made  among  other  things,  "after  the  allow- 
ance of  such  claim,  the  ascertainment  of  the  amount  due 
and  the  issuing  of  a  warrant  for  the  payment  thereof." 

To  show  that  a  warrant  of  attorney  to  collect  and  receive 
a  claim  m£iy  be  made  under  the  act  of  1846,  supray  at  any 
time  after  provision  has  been  made  by  act  of  Congress  for 
its  payment,  plaintiff  cites  Opin.  of  Attorney-general,  vol. 
6,  p.  90.  But  the  ground  for  the  ingenious  distinction 
taken  in  that  case  between  **a  warrant  of  attorney"  and  **a 
transfer  or  assignment"  no  longer  exists.  The  acts  of  1846 
and  1853,  supt^a,  as  consolidated  and  revised  in  section 
3477,  supra,  put  "warrants  of  attorney"  and  "transfers 
and  assignments  "  upon  the  same  footing.  Either,  if  made 
with  reference  to  a  claim  upon  the  United  States  within  the 
purview  of  this  section,  before  "  the  issuing  of  the  wan*aut 
for  the  payment  thereof"  is  "  absolutely  null  and  void.'* 
Still  the  revised  statutes,  as  such,  not  being  in  force  prior 
to  December  1,  1873,  the  warrant  of  attorney  given  to  the 
plaintiff  under  the  act  of  1846,  on  November  21,  1871,  was, 
upon  the  authority  of  the  opinion,  supra,  undoubtedly  valid. 
On  account  of  the  agency  thereby  created  and  as  a  security 
for  the  services  of  the  agent  the  law  imposed  a  lieu  upon 
the  fund  in  favor  of  the  plaintiff  for  his  compensation,  hia 
commissions,  advances  and  expenses.  But  the  power  and 
transfer  of  March  18,  1874,  being  made  after  the  revised 
statutes  took  effect,  if  within  the  scope  of  section  3477,  is 
void. 

But  my  impression  is  that  the  section  is  not  applica- 
ble to  any  of  these  claims.  In  my  judgment  "a  claim 
upon  the  United  States "  is  something  in  the  nature  of  a 
demand  for  damages  arising  out  of  some  alleged  act  or 
omission  of  the  government,  not  yet  provided  for  or  acknow^l- 
edged  by  law.     As  the  term  imports,  it  is  something  asked 
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for  or  demanded  on  the  one  hand  and  not  admitted  or 
allowed  on  the  other.  (Worcester  &  Bouvier,  veiba  Claim.) 
When  the  demand  is  admitted,  authorized  or  provided  for 
by  law  it  is  not  a  mere  claim,  but  a  debt.  It  no  longer 
rests  in  mere  clamor  or  petition,  but  is  something  due  upon 
which  an  action  may  be  maintained. 

This  demand  had  its  ostensible  origin  in  the  order  of 
Governor  John  W.  Davis,  a  United  States  oflScer,  and  then 
commander  in  chief  of  the  militia  of  Oregon  Territory.  It 
atose  out  of  a  contract  in  due  form  with  an  officer  of  that 
militia  in  pursuance  of  such  order,  and  was  afterward,  in 
pursuance  of  the  joint  resolution  of  the  Territorial  legisla- 
ture, passed  January  26,  1855,  directly  recognized  by  the 
United  States  by  the  passage  of  the  act  directing  its  adjust- 
ment and  settlement  by  the  secretary  of  war,  and  its  pay- 
ment out  of  the  treasury.  There  is  ground,  then,  for  the 
argument  of  the  plaintiff  that  the  demand  was  a  debt  from 
the  beginning,  and  never  a  mere  claim  or  assertion.  But  by 
the  acts  of  1854  and  1871,  supra,  it  was  provided  that  these 
claims  should  be  adjusted  on  ''just  and  equitable  princi- 
ples "  and  paid  accordingly.  Thereafter,  if  not  before, 
they  were  debts  and  not  mere  claims.  Besides  this,  legis- 
lation seem^  to  recognize  the  right  of  the  assignee,  who  is 
in  equity  the  owner,  and  entitled  to  receive  the  money.  It 
mast  have  been  known  to  Congress  that  the  vouchers  for 
the  supplies  furnished  to  the  expedition  of  1854  had  in 
many  instances  changed  hands.  To  equitably  adjust  and 
settle  these  claims  involves  the  determination  of  who  is  en- 
titled to  the  payment  therefor.  This  seems  to  have  been 
the  construction  placed  upon  the  act  by  the  department. 
The  evidence  shows  beyond  a  doubt  that  claims  growing 
out  of  the  Bogue  Biver  war  of  1853,  the  expedition  of  1854, 
and  the  general  war  of  1855-6,  were  constantly  paid  to 
attorneys  and  assignees  upon  powers  and  transfers  made 
before  the  issuing  of  the  warrants,  or  even  before  the  act 
making  the  appropriation  for  their  payment. 

Indeed,  the  very  assignment  upon  which  Griswold  re- 
ceived the  amount  of  the  Gridley  claim  was  made  to  him 
more  than  six  months  prior  to  the  issuing  of  the  warrant 
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therefor.  Thia  being  so,  even  if  the  case  was  within  the 
statute  as  between  the  parties  and  the  United  States,  Gris- 
wold,  having  obtained  this  money  in  violation  of  or  con- 
trary to  it,  ought  not  to  be  allowed  to  set  it  up  in  this  suife 
to  prevent  the  phiiutiff  from  recovering  that  portion  of  ii^ 
which  in  equity  belongs  to  him. 

The  defendant  also  objects,  that  if  the  defendant  is  en- 
titled to  recover  at  all,  his  remedy  is  at  law,  and  therefore 
this  court  is  without  jurisdiction.  Tbe  pleadings  in  this 
case  were  not  reformed  after  its  removal  to  this  court.  The 
answer  to  the  complaint  contains  a  plea  to  the  jurisdiction, 
along  with  matter  to  the  merits.  But  a  party  who  desires 
to  object  to  the  jurisdiction  of  this  court,  must  do  so  by 
plea  before  answering  to  the  merits;  and  if  he  pleads  such 
a  plea  with  one  to  the  merits,  it  will  be  treated  as  waived  or 
abandoned.  {Chapman  v.  School  District,  1  Deady,  116; 
Mairay  v.  Gibson,  supra,  420  S.  C.  Eq.  rule  39.)  For  this 
reason,  the  defendant  is  not  entitled  to  make  this  objection 
at  this  time.  But  if  this  were  otherwise,  it  would  not  affect 
the  result. 

There  is  no  doubt  but  that  the  plaintiff  might  have  main- 
tained an  action  at  law  against  the  defendant,  upon  these 
facts,  as  for  money  had  and  received  to  his  use.  But  it  be- 
ing determined  that  the  plaintiff  had  a  lien  upon  the  fund, 
which  accompanied  it  into  the  hands  of  the  defendant, 
equity  has  jurisdiction  also.  (Story's  Eq.  Jur.  sec.  1044; 
Bradley  y.  Root,  5  Paige,  640;  Murray  v.  Gibson,  supra,  420; 
Trisl  V.  Child,  supra,  447.)  The  latter  case  is  particularly 
in  point.  There  the  court  found,  upon  the  evidence,  that 
the  plaintiff  had  no  lien,  because  the  transaction  only 
amounted  to  a  personal  agreement  between  the  parties,  and 
therefore  there  was  no  jurisdiction  in  equity,  saying:  **If 
there  was  no  lien,  there  was  no  jurisdiction,"  which  plainly 
implies  the  converse  of  the  proposition — if  there  is  a  lien, 
equity  has  jurisdiction. 

The  defendant  also  pleads  that  this  demand  was  not  pre- 
sented to  Card  well,  as  administrator,  for  allowance,  as  pro- 
vided in  sections  374  and  468  of  the  Oregon  Civil  Code, 
and  therefore  this  suit  cannot  be  maintained.     If  this  were 
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SO,  the  fact  would  not  be  a  bar  to  the  right,  but  only  abate 
this  8nit.  {Henisch  v.  Portei\  10  Cal.  557.)  But  the  allega- 
tion being  pleaded  with  matter  to  the  merits,  is  therefore  to 
be  considered  waived  and  abandoned.  Bat  if  this  were 
otherwise,  the  plea  is  not  good.  So  far  as  Griswold  is  con- 
cerned, this  is  not  a  claim  against  the  estate  of  Gridley, 
but  against  himself  upon  a  liability  arising  out  of  his  own 
conduct — the  obtaining  this  money  from  the  United  States, 
npon  which  the  plaintiff  had  a  lien,  if  not  by  fraud,  at  least 
wrongfully  and  with  notice  of  the  facts.  For  this  reason, 
it  matters  not  whether  the  demand  was  presented  to  Card- 
well,  for  allowance,  or  not,  or  whether  he,  as  administrator, 
is  even  liable  for  it  or  not.  Even  so  far  as  Cardwell  is  con- 
cerned, correctly  speaking  this  is  not  a  demand  against  the 
estate,  because  of  the  liability  of  the  intestate,  but  a  de- 
mand against  the  administrator,  on  account  of  a  liability 
incurred  by  him  in  the  administration  of  the  estate.  An 
administrator  may  incur  expenses,  including  attorney's  fees, 
in  the  administration  of  an  estate,  for  which  he  shall  be 
allowed  in  his  settlement.  (Sec.  1146  Or.  Civ.  Code.)  I 
doubt  whether  such  demands  are  within  the  purview  of  sec- 
tion 374,  supra,  and  must  therefore  be  verified  and  pre- 
sented for  allowance  or  rejection,  by  the  administrator,  be- 
fore an  action  can  be  maintained  against  him  to  enforce 
them.  However  this  may  be,  such  allowance  or  rejection 
can  in  no  way  affect  Oris  wold's  liability  in  the  premises. 

There  must  be  a  decree  for  the  plaintiff  for  the  one-third 
of  the  fund  received  by  the  defendant — $860 — with  legal  in- 
terest upon  the  same  from  the  time  he  received  it  at  the 
treasury  of  the  United  States,  together  with  his  costs  and 
expenses  in  this  suit. 
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Timothy  D.  Witherell  v.  C.  M.  Wiberg. 

CiBcurr  Court,  District  of  Obeoon, 
April  12,  1877. 

1.  MoRTQAGK. — In  Oregon  a  mortgage  is  a  mere  security,  and  the  mortgagor, 

both  before  and  after  condition  broken,  is  the  owner  of  the  premises, 
subject  to  the  lien  of  the  mortgage,  and  he  cannot  be  deprived  of  the 
possession  of  the  same  against  his  will  otherwise  than  by  foreclosure 
and  sale. 

2.  MoBTGAGKK,  BiGHT  OF. — A'mortgagec  has  no  right  or  authority  to  take 

possession  of  the  mortgaged  premises  and  hold  the  same  for  the  satis- 
faction of  his  debt  without  the  consent  of  the  mortgagor. 

8.  Fbiyolous  Flba. — A  plea  stating  that  the  defendant  is  in  possession  as 
assignee  of  an  unsatisfied  mortgage,  but  which  does  not  allege  that  he 
entered  with  the  assent  of  the  mortgagor,  is  frivolous,  but  not  sham 
or  redundant. 

4.  EsTATB  OB  Bight  or  Possession. — The  nature  and  duration  of  an  estate 
license  or  right  to  the  possession,  how  pleaded  within  the  meaning  of 
section  316  Or.  Civ.  Code. 

Before  Deady,  District  Judge. 

Action  to  recover  possession  of  real  property. 
Charles  B,  Upton^  for  plaintiff. 

WaUei'  IV.  Thayer,  for  defendant. 

Deady,  J.  This  action  is  brought  by  the  plainti£f  as  a 
citizen  of  New  Jersey,  against  the  defendant  as  a  citizen  of 
Oregon,  to  recover  the  possession  of  the  undivided  one- 
half  of  two  hundred  and  twenty-two  acres  of  land,  situate 
in  Multnomah  county. 

Among  other  defenses,  the  answer  contains  a  plea  that 
the  defendant  *'has  a  right  to  the  possession"  of  the 
premises;  ''that  the  nature  and  duration  of  said  right  is 
that  of  a  mortgagee  in  possession  under  a  certain  mortgage 
executed  by  H.  F.  Davis,  the  owner  of  said  lands  in  fee  to 
I.  A.  Davenport,  on  January  11,  1859,  of  which  defendant 
is  assignee,  and  upon  which  there  is  now  due  the  sum  of 
$4786;  and  that  he  is  entitled  to  the  possession  of  said  prop- 
erty until  the  pajment  of  said  amount  due  upon  said 
mortgage. 
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The  plaintiff  moves  to  strikeout  this  defense  '^because 
the  same  is  sham,  redandant  and  frivolous." 

The  defense  is  neither  sham  nor  redundant.  A  sham  de- 
fense is  one  which  is  palpably  false.  {Bacliman  v.  Everdivg 
etal.,1  Sawyer  72;  Hadden  v.  N.  Y,  S.  Man.  Co.,  1  Daly, 
388.)  Nothing  appears  from  which  the  court  could  even 
surn<ise,  let  alone  declare  that  this  plea  is  false.  If  redun- 
dant matter  be  inserted  in  a  pleading,  it  may  be  stricken 
out  on  motion.  (Sec.  84  Or.  Civ.  Code.)  But  an  answerer 
defense  cannot  be  stricken  out,  as  a  whole,  upon  the  ground 
of  redundancy.  Bedundancy  consists  in  irrelevaut  allega- 
tions or  unuecessary  repetitions,  or  perhaps  prolixity  of 
statement  of  such  as  are  material;  and  the  motion  to  strike 
out  must  be  directed  at  such  allegations,,  repetitions  or 
statements.  (Botvmany.  Shelden,  5  Sandf.  657;  FasnctchtY. 
Stehn,  53  Barb.  651.)  Section  74  of  the  Code  authorizes 
an  answer  or  defense  to  be  stricken  out  as  a  whole  if  it  be 
frivolous.  Under  the  New  York  Code  (sec.  247)  the  plaint- 
iff, in  case  of  a  frivolous  answer  or  defense,  is  entitled  on 
motion  to  judgment  on  the  pleadings.  An  answer  or  de- 
fense is  frivolous  when  it  contains  nothing  which  affects  the 
plaintiff's  case — when  it  denies  no  material  averments  of  the 
complaint  and  sets  up  no  defense  thereto.  (Hall  v.  Smithy 
1  Duer.  641.) 

Counsel  for  the  plaintiff  maintains  that  this  plea  contains 
no  defense  to  this  action,  because:  1.  It  does  not  comply 
with  section  316  of  the  Civil  Code,  which  provides  that 
"  The  defendant  shall  not  be  allowed  to  give  in  evidence 
any  estate  in  himself  or  another  in  the  property,  or  any 
license  or  right  to  tbe  possession  thereof,  unless  the  same 
be  pleaded  in  his  answer.  If  so  pleaded,  tbe  nature  and 
duration  of  such  estate  or  license,  or  right  to  the  posses- 
sion, shall  be  set  forth  with  the  certaiuty  and  particularity 
required  in  the  complaint;"  and  2.  It  does  not  allege  that 
the  defendant  took  possession  of  the  premises  with  the 
consent  of  the  mortgagor. 

On  the  argument  it  was  suggested  by  counsel  for  defend- 
ant that  the  phrase,  ''nature  and  duration  of  such  estate," 
etc.,  was  uncertain,  and  therefore  it  was  difficult  to  say  how 


234  WiTHERELL  V.   WlBERG.         [Cir.  Ct. 

Opiuion  of  the  Court — Deady,  J.  [April, 

much  or  Iiow  little  particularity  and  detail  is  required  in  a 
defense  of  this  kind.  But  the  force  of  the  suggestion  is 
not  perceived.  Tlie  "duration"  of  an  estate,  whether  it  be 
in  fee  or  at  will,  signifies  the  quantity  or  duration  of  the 
tenant's  interest  in  the  premises.  The  term  is  well  known 
to  the  common  law.  (2  Black.  103;  1  Wash.  St.  45.) 

To  set  forth  in  a  plea,  then,  the  duration  of  the  estate  or 
right  to  the  possession  which  a  defendant  may  claim  in  the 
premises,  is  simply  to  state  the  quantity  of  his  interest 
therein,  or  the  length  of  time  he  is  entitled  to  the  possession 
thereof.  The  '^nature"  of  an  estate  signifies  its  qualities 
or  incidents,  without  reference  to  its  duration  or  extent,  as 
that  it  is  upon  condition,  or  is  held  jointly  or  in  severalty. 
This  term  is  also  well  known  to  the  common  law.  (2  Black. 
152,  178;  Wash.  St.  405.) 

To  set  forth  this  ''nature"  and  duration,  then,  in  an 
answer,  "with  the  certainty  and  particularity  required  in  a 
complaint,"  must  ordinarily  be  a  vei-y  simple  matter.  It  is 
sufficient  to  allege  that  the  party  is  the  sole  or  part  owner 
in  fee-simple  or  upon  condition,  or  for  life  or  years  of  the 
premises,  as  the  case  may  be;  or,  in  case  of  some  special 
license  or  right  to  the  possession  for  a  limited  time  or 
special  use,  to  state  succinctly  the  license  or  right  to  the 
possession  as  claimed,  with  the  necessary  facts  constituting 
it. 

This  defense  may  be  insufficient  on  demurrer  for  not  stat* 
ing  the  fact  directly  with  the  circumstance  of  time  that  the 
mortgage  or  debt  secured  thereby  was  duly  assigned  to  the 
defendant,  instead  of  the  allegation,  "of  which  the  defend- 
ant is  the  assignee."  But  it  is  not  frivolous  on  that  account. 
The  fact  is  stated  that  the  defendant  is  the  assignee  of  the 
mortgage,  and  if  that  is  deemed  insufficient  or  too  uncer- 
tain, the  objection  must  be  made  by  demurrer  or  motion 
to  make  more  definite  and  certain.  (Sees.  66,  84,  Civ. 
Code.) 

But,  if  it  is  necessary  that  it  should  appear  that  the  de- 
fendant is  in  possession  with  the  consent  of  the  mortgagor 
or  his  assignee,  I  suppose  this  defense  is  frivolous.  This 
is  a  question  upon  which  this  court  follows  the  law  of  the 
State,  as  expounded  by  its  Supreme  Court. 
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At  common  law  a  mortgagee  in  fee  of  land  is  considered 
as  absolutely  entitled  to  tbe  estate,  subject  to  its  being  de- 
feated by  the  grantor's  performance  of  the  condition  in  his 
deed — as  the  payment  of  a  sum  of  money  in  a  prescribed 
time  and  manner;  and  also,  if  so  provided,  to  the  grantor's 
right  to  occupy  until  a  failure  to  perform  the  condition. 
But  upon  such  failure  the  mortgagee  at  once  becomes  the 
absolute  and  unconditional  owner  of  the  estate.  (1  Wash. 
St.  510;  4  Kent,  154) 

But  this  doctrine  was  long  since  modified  by  the  courts 
of  equity.  In  Osbo^-n  v.  Scarf  (1  Akt.  603),  Lord  Hardwicke 
laid  down  the  rule  that  the  mortgagor  in  possession  was  the 
owner  of  the  land;  and  in  King  v.  JSL  Mickaera  (Dong.  602), 
Lord  Mansfield  held  that  the  mortgage  was  only  a  security, 
saying:  ''It  is  an  affront  to  common  sense  to  say  the  mort- 
gagor is  not  the  real  owner." 

The  doctrines  of  equity  on  this  subject  have  been  gradu- 
ally recognized  by  courts  of  law,  so  that  a  half  century  ago 
Chancellor  Kent  could  exultingly say:  ''The  case  of  mort- 
gages is  one  of  the  most  splendid  instances  in  the  history 
of  our  jurisprudence  of  the  triumph  of  equitable  principles 
over  technical  rules,  and  the  homage  which  those  principles 
have  received  by  their  adoption  in  the  courts  of  law."  (4 
Kent,  158.) 

At  this  day,  in  some  of  the  States,  notably  New  York, 
Wisconsin  and  California,  the  equitable  doctrine  has  been 
followed  to  its  logical  results,  so  that  a  mortgage  is  there 
considered  a  mere  chose  in  action,  a  security  for  the  debt, 
while  the  mortgagor  is  considered  the  owner  of  the  prem- 
ises, subject  only  to  the  lien  of  the  mortgage,  until  a  fore- 
closure and  sale.  (Jackson  v.  IVillard,  4  John.  42;  Eunyon 
V.  Merserau,  11  John.  538;  IVaring  v.  Smith,  2  Barb.  Ch. 
135;  Jaclcson  v.  Branson,  19  John.  325;  Gardnei^  v.  lieartt, 
3  Denio,  234;  Koririghl  v.  Cady,  21  N.  Y.  363;  Trim  v. 
Marsh,  54  N.  Y.  603;  4  Kent,  157;  Russel  v.  Ely,  2  Black, 
576;  McMiUan  v.  liichards,  9  Cal.  409;  Fogarty  v.  Sawyer, 
17  Cal.  592;  DuUon  v.  Warschauer,  21  Cal.  62 J;  Kidd  v. 
Teepk,  22  Cal.  262;  Bladworth  v.  Take,  33  Cal.  264.) 

This  result  has  been  facilitated  by  the  force  of  legisla- 
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tion,  of  which  section  323  of  the  Oregon  Civil  Code  is  a 
substantial  copy.  It  declares,  *'  A  mortgage  of  real  prop- 
erty shall  not  be  deemed  a  conveyance,  so  as  to  enable  the 
owner  of  the  mortgage  to  recover  the  possession  of  the 
real  property  without  a  foreclosure  and  sale  according  to 
law."  In  Korirxgkt  v.  Cady^  supra,  the  court  in  speaking  of 
this  statute,  says,  ^'that  the  legislature  in  enacting  it  un- 
doubtedly supposed  they  had  swept  away  the  only  remain- 
ing vestige  of  the  common  law  which  regarded  a  mortgage 
as  a  conveyance  of  the  freehold." 

In  Anderson  v.  Baxter  (4  Or.  110),  the  Supreme  Court  of 
this  State  held  that  ''a  suit  to  foreclose  a  mortgage  is  not 
for  the  determination  of  any  right  or  claim  to  or  interest  in 
real  property,  but  a  proceeding  to  have  the  mortgaged 
property  adjudged  to  be  sold  to  satisfy  the  debt  secured 
thereby.  *  *  *  It  is  the  mere  collection  of  a  debt 
charged  upon  specific  property  by  resorting  to  the  property 
as  a  means  of  satisfying  it."  This  is  equivalent  to  saying 
that  the  mortgage  is  a  mere  security  for  the  debt,  and  that 
the  mortgagee  acquires  no  interest  in  the  property  by  virtue 
of  the  mortgage,  but  only  the  right  to  subject  it,  according 
to  a  prescribed  proceeding,  to  the  satisfaction  of  his  debt. 

In  Roberts  v.  Sniheilvi  (Id.  222)  the  same  court,  com- 
menting upon  the  case  of  Anderson  v.  Baocter,  said  that  it 
was  therein  determined  ''that  the  execution  of  a  mortgage 
does  not  vest  in  the  mortgagee  any  title  to  or  interest  in  the 
mortgaged  premises,  but  that  it  is  only  a  security  for  a 
deb^,  similar  to  that  created  by  a  judgment."  In  effect, 
this  squares  with  the  celebrated  dictum  in  Gardna^  v.  HeaHt, 
supra:  "The  mortgagee  has  neither  a  jus  in  re  nor  ad  rem, 
but  a  specific  lien,  similar  in  character  to  a  general  lien 
created  by  a  judgment  upon  the  land  of  the  judgment 
debtor."  In  Roberts  v.  StUherlin  the  action  was  ejectment, 
and  the  defendant  pleaded  that  the  premises  were  mort- 
gaged to  secure  the  payment  of  a  certain  sum  of  money  of 
which  a  certain  portion  was  still  due,  and  that  the  mortgage 
was  duly  assigned  to  the  defendant,  who  "entered  into  the 
possession  of  the  premises  with  the  full  assent  of  plaintiff." 

On  demurrer  this  was  held  a  good  defense,   the  court 
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sajing,  that  while  by  reason  of  section  323,  supra,  **a 
mortgagor  cannot  against  his  will  be  divested  of  his  posses- 
sion of  the  mortgaged  premises,  even  after  a  default  with- 
out a  foreclosure  and  sale,  *  *  we  know  of  no  law  or  of 
any  good  reason  to  prevent  the  mortgagor  from  placing  his 
mortgagee  in  possession  of  mortgaged  premises  if  he 
chooses  to  do  so.  *  *  *  And  when  the  duration  of 
the  possession  of  the  mortgagee  thus  acquired  is  not  limited 
by  his  agreement  with  the  mortgagor,  we  think  that  the 
legal  effect  of  the  same  is,  that  he  may  retain  it  until  his 
mortgage  debt  is  paid.  A.nd  we  do  not  think  that  this 
doctrine  conflicts  with  the  rule  that  a  mortgage  is  simply  a 
security  for  a  debt,  and  vests  in  the  mortgagee  no  legal 
title  to  or  interest  in  the  mortgaged  premises."  From 
these  decisions,  it  appears  that  the  rights  of  parties  to  a 
mortgage  in  this  State  are  governed  by  what  is  called  the 
doctrine  of  equity,  as  distinguished  from  the  original  com- 
mon law  rules  on  the  subject.  As  was  said  by  Mr.  Justice 
Field,  in  McMillan  v.  Richards,  supra,  **  the  original  char-  * 
acter  of  mortgages  has  undergone  a  change.  They  have 
ceased  to  be  conveyances,  except  in  form.  They  are  no 
longer  understood  as  contracts  of  purchase  and  sale  be- 
tween the  parties,  but  as  transactions  by  which  a  loan  is 
made  on  the  one  side  and  security  for  its  repayment  fur- 
nished on  the  other.  They  pass  no  estate  in  the  land,  but 
are  mere  securities,  and  default  in  payment  of  the  money 
secured  does  not  change  their  character." 

Notwithstanding  this  change  in  the  law  of  mortgages, 
the  mortgagee  is  still  so  far  favored  that,  if  after  default  in 
the  payment  of  the  debt  he  acquires  possession  of  the 
premises  lawfully,  he  may  hold  them  until  the  rents  and 
profits  satisfy  the  same.  And  this  brings  us  to  the  real 
question  in  this  case,  what  under  the  circumstances  consti- 
tutes a  lawful  possession  of  or  entiy  upon  the  mortgaged 
premises  by  the  mortgagee  ?  In  Roberts  v.  SiUlieiiin,  the 
court  said  that  possession  obtained  with  the  assent  of  the 
mortgagor  is  lawful,  and  no  case  has  been  found  which 
expressly  makes  such  possession  or  entry  lawful  without 
such  assent.     Indeed,  it  is  impossible  to  conceive  how  a 
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person  like  a  mortgagee,  who,  in  the  hmguage  of  lioberls 
V.  SnlheHiYiy  has  **uo  legal  title  to  or  interest  in  the  mort- 
gaged i)remise8,"  could  lawfully  enter  upon  and  possess  the 
same  without  the  assent  of  the  owner.  It  follows  as  a 
logical  deduction  from  the  premise,  that  a  mortgage  passes 
no  estate  in  the  laud,  and  a  default  in  payment  does  not 
change  its  character,  that  a  mortgagee  cannot  acquire 
lawful  possession  of  the  mortgaged  premises  by  an  entry 
thereon,  even  if  peaceable,  without  the  consent  of  the 
owner,  the  mortgagor.  Otherwise  the  mortgagor  might  be 
divested  of  his  possession  against  his  will;  and  this  the 
court  in  Rohei^ta  v.  Suthevlin  say  cannot  now  be  done. 

In  Waring  v.  Smithy  supra,  135,  the  court  say:  **The 
only  right  the  mortgagee  now  has  in  the  land  itself  is  to 
take  possession  thereof,  with  the  assent  of  the  mortgagor, 
after  the  debt  has  become  due  and  payable,  and  retain  such 
possession  until  the  debt  is  paid."  In  Fogarly  v.  Sawyer 
(17  Cal.  593),  the  court  say  that  the  statute  preventing  the 
mortgagee  from  maintaining  ejectment  against  the  mort- 
gagor, **  takes  from  the  mortgagee  all  right  to  the  posses- 
sion, either  before  or  after  condition  broken."  In  Johnson 
v.  Sherman  (15  Cal.  286),  the  court,  after  stating  that  the 
possession  of  the  mortgagee  under  the  mortgage  "does  not 
change  what  was  previously  a  security  into  a  seisin  of  the 
freehold;"  says,  ** Possession  taken  by  consent  of  the 
owner" — the  mortgagor — "or  by  contract  with  him,  may 
confer  rights  as  against  third  parties,  but  they  are  inde- 
pendent and  distinct  from  any  rights  springing  from  the 
mortgage,  from  which  they  derive  no  support."  This  lan- 
guage was  quoted  with  approval  in  Dtiiton  v.  Warschauej*^ 
supra,  625;  in  which  latter  case  the  court  say:  **  Although 
a  mortgage  in  this  State  of  itself  confers  no  right  of  posses- 
sion, yet,  when  possession  is  taken  by  the  mortgagee  after 
condition  broken,  by  consent  of  the  mortgagor,  it  will  be 
presumed,  in  the  absence  of  clear  proof  to  the  contrary, 
to  be  the  understanding  that  the  mortgagee  is  to  receive 
the  rents  and  profits  and  apply  them  to  the  payment  of  the 
debt  secured."  In  Rnssel  v.  Ely,  supra,  578,  the  Supreme 
Court,  in  commenting  upon  the  Wisconsin  statute  which 
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prevents  the  mortgagee  from  recovering  possession  niitil 
the  equity  of  redemption  has  expired,  say:  "  If  the  mort- 
gagee has  no  right  to  recover  the  possession  by  legal  pro- 
ceedings, it  woukl  seem  that  he  should  not  be  permitted  in 
any  other  manner  to  obtain  that  possession  against  the  con- 
sent of  the  mortgagor  or  the  person  holding  under  him." 
But  in  PeU  v.  l/lmar,  18  N.  Y.  142,  it  is  stated  that  if  **the 
mortgagee  obtains  possessioa  -without  force,"  he  is  entitled 
to  hold  against  the  mortgagor;  citing  Van  Dinjney.  Ihaijrey 
14  Wend.  236;  Phyfe  v.  liikij,  15  Wend.  254;  Watson  v. 
Spence,  20  Wend.  262,  and  Fox  v.  Lipe,  24  Wend.  Now  a 
possession  obtained  **  without  force  "  may  also  be  obtained 
without  the  consent  of  the  mortgagor,  and  if  that  is  the 
sense  in  which  this  dictum  is  used  in  Pdl  v.  Ulmar,  it  ap- 
pears to  stand  alone,  and  is  certainly  not  borne  out  by  the 
authorities  cited  in  its  support.  In  Van  Diiyne  v.  T/inyre, 
the  court  say:  "If  the  mortgagee,  after  forfeiture  entered 
into  possession,  either  by  the  consent  of  the  mortgagor  or 
by  means  of  legal  proceedings,  he  may  defend  himself  there, 
at  least  until  his  debt  is  paid."  In  Phyfe  v.  Riley,  the  lan- 
guage used  is:  **  But  if  the  mortgagee,  after  forfeiture,  ob- 
tains possession  in  some  legal  mode  other  than  by  an  ac- 
tion," why  should  the  mortgagor  recover  the  possession 
without  paying  the  money  secured  by  the  mortgage  ?  In 
Watsan  v.  Spence,  the  expression  is:  "If  the  mortgagee,  as 
such,  had  obtained  possession ,  he  could  still  hold  until  pay- 
ment," the  court  citing  the  last  two  cases,  thereby  indicat- 
ing that  the  possession  intended  must  be  obtained  with  the 
consent  of  the  mortgagor,  or  by  legal  proceedings.  In  Fox 
V.  Lipe,  it  was  held  that  a  mortgagee  who  enters  under  a 
sale  made  by  authority  of  a  power  in  the  mortgage,  may 
defend  his  possession  against  the  mortgagor,  even  if  the 
authority  be  doubtful.  And  in  the  comparatively  late  case 
(1874)  of  Ih'im  v.  Marsh,  svpra,  604,  it  is  said,  that  since 
the  statute  has  taken  away  the  right  of  the  mortgagee  to  re- 
cover the  possession  of  the  premises,  **  the  mortgagor,  both 
before  and  after  default,  is  entitled  to  the  possession  of 
the  premises,  of  which  he  cannot  be  deprived  without  his 
consent,  except  by  foreclosure." 
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Considered,  then,  either  in  the  light  of  authority  or 
reason,  it  seems  that  the  possession  of  the  mortgagee  must 
be  taken  with  the  assent  of  the  mortgagor.  Upon  the  mod- 
ern doctrine  concerning  the  nature  and  effect  of  mortgages, 
which  appears  to  prevail  in  this  State,  the  mortgagee  has 
no  interest  in  the  mortgaged  premises.  His  lien  is  likened 
to  that  of  a  judgment  lien  creditor.  His  right  is  to  have 
satisfaction  of  his  debt,  and  his  remedy,  as  mortgagee,  is 
not  a  right  to  take  possession  of  the  premises,  but  to  have 
them  sold  upon  judicial  proceedings.  This  being  so,  he 
cannot  lawfully  enter  upon  the  mortgaged  premises  without 
the  consent  of  the  owner,  any  more  than  the  judgment  lien 
creditor  can  enter  upon  the  lands  of  his  ^debtor.  Because 
the  premises  happen  to  be  vacant,  or  the  mortgager's  back 
turned,  and  the  mortgagee  is  thereby  entitled  to  get  upon 
them  without  a  breach  of  the  peace,  this  does  not  make  his 
entry  lawful.  A  person  cannot  lawfully  enter  upon  the 
lands  of  another  without  some  right  or  authority  for  so  do- 
ing. A  peaceable  entry  is  not  pe?*  se  lawful.  An  entry 
without  right  or  authority,  however  peaceable,  is  tortious, 
and  cannot  avail  the  party  making  it  anything.  As  the  mere 
relation  of  mortgagor  and  mortgagee  does  not  give  the  latter 
the  right  to  enter  and  occupy  for  any  purpose  or  time,  the 
authority  to  do  so,  if  any  exists — apart  from  legal  proceed- 
ings— must  arise  out  of  some  contract,  consent  or  agree- 
ment with  the  mortgagor  by  matter  collateral  to  and  inde- 
pendent of  the  mortgagee. 

It  follows  that,  as  this  plea  does  not  show  any  right  or 
authority  in  the  defendant  to  take  possession  of  or  occupy 
the  premises  as  against  the  owner,  the  plaintiff,  it  is  friv- 
olous and  worthless. 

The  motion  to  strike  out  is  allowed. 
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Thos.  Collinson  V.  Jos.  Teal  et  al. 

Circuit  Coubt,  Distbigt  op  Obeoon, 
Apbil  19, 1877, 

1.  Residkmck. — A  person  temporarily  residing  or  sojourning  at  Houolaln, 
AS  United  States  Gommissionc'r  to  the  Hawaiian  government,  is  a  non- 
resident of  tlie  State,  within  the  meaning  of  snbdiyision  3  of  section  30  of 
the  Oregon  Code  of  1854,  authorizing  the  service  of  summons  by  publica- 
tion, in  certain  cases  where  the  defendant  is  not  a  resident  of  the  Territory. 

Before  Deady,  District  Judge. 
W.  TV.  Page  and  (?.  IV.  Tocum,  for  plaintiflf. 
TV.  Lair  Hill  and  TV.  H.  Effiiiger^  for  defendant. 

Deady,  J.  This  suit  is  brought  by  the  complainant,  as 
a  citizen  of  the  State  of  California,  against  tlie  defendants, 
as  citizens  of  the  State  of  Oregon,  to  have  the  latter  de- 
clared to  be  the  trustees  of  the  plaintiff  for  the  south  half 
of  lot  7  in  block  2,  in  the  town  of  Portland,  and  to  execute 
a  deed  of  release  to  him  for  the  same. 

The  bill  alleges  that  on  November  15,  1859,  T.  J.  Dryer 
being  **the  owner  of  and  in  possession  of  the  premises  in 
controversy,  mortgaged  the  same  to  R.  McFeely,  to  secure 
the  payment  of  a  note  given  by  said  Dryer  to  said  McFeely 
for  $2000,  with  interest  at  the  rate  of  three  per  centum  per 
month;  that  on  June  8,  1S61,  said  McFeely  commenced  a 
suit  in  the  Circuit  Court  for  Multnomah  coiinty,  against 
said  Dryer,  to  foreclose  said  mortgage,  at  which  time  the 
said  Dryer  was  "  sojourning  at  Honolulu,  in  the  Hawaiian 
kingdom,  only  and  solely  for  the  purpose  of  discharging 
the  duties  of  his  office  "  of  United  States  Commissioner  to 
that  government,  ''  but  had  not  then  lost  or  abandoned  his 
residence  in  the  State  of  Oregon,"  which  fact  "was  well 
known  to  said  McFeely  and  his  attorneys;"  that  an  attempt 
was  made  to  serve  a  summons  in  said  suit  upon  said  Dryer, 
by  publication,  notwithstanding  his  said  residence  in  Ore- 
gon, but  -that  said  Dryer  was  not  **  served  with  process  or 
summons  in  person,  or  by  publication,  whereby  the  said 
16 


242  CoLLiNsoN  V.  Teal.  [Cir.  Ct. 

Opinion  of  the  Court — Deady,  J.  [April, 


Circuit  Court  could  or  did  obtain  jurisdiction  "  of  the  de- 
fendant or  subject  matter  of  said  suit,  *' nor  did  the  said 
Dryer  enter  his  appearance"  therein ;  that  on  November  16, 
1861,  said  Circuit  Court  gave  a  decree,  "  without  jurisdic- 
tion in  the  premises,"  against  said  Dryer  for  the  sum  of 
$1955  87,  and  for  the  sale  of  said  mortgaged  premises,  in 
pursuance  of  ivLich  the  same  were  sold  on  January  22,  1862, 
to  John  Green,  who  afterward  conveyed  to  H.  C.  Leonard, 
who,  on  March  10,  1869,  quitclaimed  to  the  defendants, 
wbo  by  virtue  of  the  premises,  thereupon  went  iuto  posses- 
sion; and  that  on  November  9,  1874,  said  Dryer  conveyed 
the  premises  to  the  complainant. 

A  copy  of  the  decree  of  foreclosure  and  sale  is  annexed 
to  the  bill  and  made  a  part  of  it,  from  which  it  appears  that 
Dryer  was  "duly  served  with  process  by  publication  of 
notice  and  by  mail,  as  the  law  directs." 

The  bill  iilso  alleges  that  on  March  11,  1869,  the  defend- 
ants commenced  a  suit,  in  the  Circuit  Court  aforesaid, 
"  against  the  lawful  heirs  of  Daniel  H.  Lownsdale,  deceased, 
to  whom  a  patent  for  a  tract  of  land,"  including  the  premises 
in  controversy,  "had  been  issued,"  in  which  they  claimed 
that,  by  virtue  of  the  aforesaid  proceedings  and  convey- 
ances, they  had  become  the  owners  of  the  premises;  that 
said  Lownsdale  had  made  such  agreements  with  said  Diyer 
and  the  latter *s  grantors  "  that  neither  he  nor  his  heirs  had 
any  just  or  equitable  claim  to  said  lot;"  that  the  claim  of 
said  heirs  "was  fraudulent  and  void,"  and  "  a  cloud  upon 
the  title"  of  the  defendants,  derived  from  said  sheriff's  sale, 
and  praying  a  decree  quieting  their  title,  and  that  the  de- 
fendants be  declared  the  owners  of  the  premises  in  fee- 
simple,  and  that  said  heirs  be  enjoined  from  setting  up  any 
claim  to  the  premises;  that,  upon  the  trial  of  said  cause, 
said  Circuit  Court  found  the  claim  of  the  defendants  to  be 
true,  and  adjudged  that  said  heirs  had  no  interest  in  the 
premises,  and  that  they  should  convey  the  same  to  the  de- 
fendants, which  was  duly  done;  that  thereupon  said  de- 
fendants "became  the  trustees  of  whatever  right  they  ac- 
quired thereby,  for  the  said  Dryer  and  his  grantees,  and 
now  are  the  trustees  for  this  complainant,  but  wrongfully 
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and  aDiawf ally  claim  and  set  np  a  right  in  themselves  as 
against  this  complainant  in  and  to  said  real  estate,  which  is 
of  the  value  of  f  15,000;  "and  that  on  November  9,  1874, 
said  Dryer  duly  conveyed  the  premises  to  the  complainant." 

The  defendants  demur  to  the  bill,  and  upon  the  argument 
make  the  following  points:  1.  The  bill  is  insufficient  to 
entitle  the  complainant  to  any  relief;  and,  2.  The  suit  is 
barred  by  lapse  of  time. 

The  claim  to  the  relief  sought  by  the  bill  rests  ultimately 
upon  the  allegation  that  the  court  did  not  acquire  jurisdic- 
tion of  the  peraon  of  the  mortgagee  in  the  suit  for  foreclos- 
ure. Upon  this  point,  it  appears  from  the  bill  that  Dryer, 
while  absent  from  this  State,  and  residing  at  Honolulu  as 
United  States  commissioner,  was  served  in  said  suit,  by 
publication,  as  a  non-resident.  It  is  also  stated  in  the  bill 
that,  in  fact,  Dryer  was  only  "sojourning  at  Honolulu"  as 
such  commissioner,  "  but  had  not  lost  or  abandoned  his 
residence  in  this  State;"  but  this  is  the  complainant's  con- 
clnsiou  from  the  facts,  rather  than  a  statement  of  a  fact. 

Under  the  Code  of  1864,  section  30,  which  was  in  force 
until  May  1,  1863,  it  was  provided  that  service  of  the  sum- 
mons might  be  made  upon  a  defendant  by  publication, 
among  others,  in  the  following  case : 

"When  the  defendant  is  not  a  resident  of  the  Territory, 
but  has  property  therein,  and  the  action  arises  on  contract, 
and  the  court  has  jurisdiction  of  the  subject  of  the  action." 

The  suit  of  McFedy  v.  Di-yer  arose  upon  a  contract,  and 
the  subject  of  it  was  within  the  jurisdiction  of  the  court. 
If,  then.  Dryer  was  a  non-resident  of  the  State  at  the  time 
of  the  publication,  within  the  meaning  of  the  act,  the  court 
acquired  jurisdiction.  Literally,  a  resident  is  one  who  sits, 
abides,  inhabits  or  dwells  in  a  certain  place.  A  person  so- 
journing— which  is  only  a  synonym  for  residing — at  Hono- 
lulu, is  prima  facie  residing  there,  and  cannot  be  a  resident 
of  Oregon  at  the  same  time.  The  word  is  of  a  narrower 
signification  than  domicile,  and,  like  the  word  inhabitant, 
implies  a  bodily  presence.  Considered  with  reference  to 
the  purpose  of  the  statute — the  mischief  to  be  remedied — 
its  meaning  is  the  same.     It  was  enacted  to  give  this  class 
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of  creditors,  wbose  debtors  were  absent  from  tbe  State,  and 
could  not  therefore  be  personally  served  with  process  within 
it,  a  means  of  enforcing  their  securities  and  so  far  collect- 
ing their  debts.  v 

In  Roosevelt  v.  Kellog  (20  John.  210),  the  court  held  that 
an  averment  in  a  plea  of  discharge  under  the  Insolvent  Act, 
that  the  insolvent  was  a  resident  of  the  county  in  which  the 
application  for  the  discharge  was  made,  was  equivalent  to 
stating  that  he  was  an  inhabitant  of  such  place,  saying: 
"  These  words  signify  the  same  thing;  a  person  resident  is 
defined  to  be  one  'dwelling  or  having  his  abode  in  any 
place;'  an  inhabitant,  'one  that  resides  in  a  place.'" 

In  //*  re  Ihmnpson  (1  Wend.  44),  it  was  held  that  under 
the  act,  allowing  an  attachment  against  the  property 
of  a  debtor  who  resides  out  of  the  State,  that  an  attachment 
might  issue  against  the  estate  of  a  debtor  who  was  resident 
abroad  permanently  or  temporarily,  the  court  saying:  "  The 
object  of  the  statute  was  to  authorize  creditors  to  prosecute 
their  debts  when  their  debtors  were  abroad;  and  whether 
their  absence  from  the  State*  is  permanent  or  temporary, 
whether  it  is  voluntary  or  involuntary,  the  reason  for  giving 
this  remedy  to  the  creditor  is  the  same." 

In  Frost  v.  Bvishin  (19  Wend.  12),  it  was  held  that  a  person 
who  had  a  domicile  within  the  State,  but  carried  on  a 
business  without,  the  same  which  he  superintended  person- 
ally, was  liable  to  arrest  on  civil  process  as  a  non-resident. 
In  Haggart  v.  Morgan  (5  N.  Y.  428),  a  case  arising  under  the 
attachment  law,  it  was  held  that  a  person  may  be  a  non- 
resident of  the  State  within  the  meaning  of  the  statute, 
allowing  an  attachment  against  the  property  of  non-resident 
debtors,  although  his  domicile  is  within  the  State;  and  that 
actual  non-residence,  without  regard  to  the  domicile  of  the 
debtor,  is  what  is  contemplated  by  the  statute.  (See  also 
upon  the  subject  of  residence:  hi  re  JVrigley,  4  Wend.  603; 
S.  C.  8  Wend.  209.) 

It  is  not  necessary  to  consider  the  other  questions  made 
in  support  of  the  demurrer.  The  want  of  jurisdiction 
alleged  in  the  bill  not  appearing  from  the  facts  stated,  but 
the  contrary,  the  demurrer  is  sustained. 
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United  States  v.  R.  P.  Earhart,  Adm'r,  et  al, 

CiBCurr  Court,  District  op  Obegon. 
Mat  7,  1877, 

LPbebumptiom. — H.  was  appointed  snpenutendentof  Indian'affairsto  succeed 
himself,  and  at  the  date  of  the  execution  of  his  second  bond  there  was 
a  balance  dne  the  United  States  of  the  moneys  received  by  him  under 
lii-H  first  bond :  Held,  that  there  could  be  no  presumption  that  this  sum 
had  been  illegally  appropriated  by  the  officer,  but  the  fact  must  be 
proved  by  the  party  claiming  or  alleging  it;  and  that  in  the  absence  of 
each  proof,  the  presuoiptiou  is  that  this  balance  was  then  in  the  handft 
of  the  officer,  to  be  applied  and  accounted  for  under  his  second  bond. 

Before  Deady,  District  Judge. 
Action  on  bond  of  superintendent  of  Indian  affairs. 
Ru/iia  Mallori/,  for  plaintiff. 
Walter  W.  Thayer  and  William  H.  Effinger^  for  defendants. 

Dkady,  J.  This  action  is  brought  against  the  adminis- 
trator and  sureties  of  the  late  J,  W.  Perit  Huntington, 
superintendent  of  Indian  affairs  for  Oregon,  to  recover  the 
sum  of  $22,966.65,  as  and  for  moneys  received  by  him  as 
said  superintendent,  between  March  28, 186B,  and  January 
8,  1868,  and  not  accounted  for,  with  interest  thereon. 

By  the  stipulation  of  the  parties  it  was  tried  by  the  court 
without  the  intervention  of  a  jury.  From  the  pleadings 
and  the  evidence  the  facts  appear  to  be  as  follows: 

I.  On  March  28,  1863,  Huntington,  having  been  ap- 
pointed superintendent  of  Indian  affairs,  gave  bond  to  the 
United  States,  in  the  sum  of  $100,000,  with  the  defendants 
Long,  Heatherly,  Coffin,  Griswold  and  Miller  as  sureties, 
conditioned  for  "the  careful  discharge"  of  his  official 
duties,  and  that  he  would  **  faithfully  expend  all  public 
moneys  and  honestly  account  for  the  same,''  which  might 
come  into  his  hands,  without  fraud  or  delay;  and  on  Janu- 
ary 8,  1868,  said  Huntington,  having  been  re-appointed  as 
such  superintendent,  gave  a  second  official  bond  to  the 
United  States  with  other  persons  as  sureties. 
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II.  On  September  11,  1867,  the  actiog  commissioner 
of  Indian  affairs,  C.  E.  Mix,  wrote  Huntington  an  official 
letter,  advising  him  of  Lis  re-appointment,  which,  among 
other  directions,  contained  the  following:  "You  are  re- 
quired to  make  out  and  forward  here  your  accounts  up  to  the 
date  of  your  new  bond,  and  in  doing  so  transfer  in  due 
form  to  yourself  all  public  moneys  and  property  on  band 
belonging  to  the  superintendency,  ;tlie  same  to«  be  ac- 
counted for  under  your  new  bond." 

III.  On  January  8,  1868,  Huntington,  in  obedience  to 
the  foregoing  direction,  stated  and  returned  an  ''Account 
Current"  between  himself  and  the  United  States  for  the 
"fractional  part  of  month  ending  January  8,  1868,"  which 
he  certified  ''embraced  all  public  moneys  received  by  him 
and  not  heretofore  accounted  for,"  and  from  which  it  ap- 
peared that  of  the  various  appropriations  for  the  Indian 
service  in  his  superintendency  he  had  "on  hand  from  last 
mouth"  the  aggregate  sum  of  $31,607.90,  and  that  there 
was  due  Huntington,  for  moneys  expended  by  him  iu  excess 
of  the  appropriations  for  "general  and  incidental  ex- 
penses," and  "for  treaty  stipulations  with  the  Klamaths 
and  Modocs,''  the  sum  of  $11,600,  making  the  balance  due 
the  United  States  $23,007.90. 

lY.  Upon  the  statement  of  differences  made  in  the  final 
settlement  of  Huntington's  accounts  under  his  bond  of 
March  28,  1863,  in  the  office  of  the  second  auditor  on 
November  20,  1876,  it  was  ascertained  and  determined  that 
on  account  of  errors  in  calculation  and  otherwise  the 
amount  thus  reported  to  be  due  the  United  States  should 
be  reduced  by  the  sum  of  $41.25,  leaving  the  net  balance 
due  the  United  States  on  January  8,  1868,  $22,966.65. 

y.  On  June  3,  1869,  Huntington  died,  and  on  June  16 
the  defendant  Earhart  was  duly  appointed  administrator 
of  his  estate,  and  is  still  such  administrator;  and  on  Janu- 
ary 19,  1876,  said  account  was  duly  presented  to  said 
Earhart  for  allowance,  and  by  him  rejected. 

The  only  evidence  received  or  offered  upon  the  trial  was 
the  transcript  of  the  treasury  books  and  proceedings  con- 
cerning the   accounts  under  the  first  bond,  together  with 
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certified  copies  of  said  bond,  Hantington's  retarn  of  Judu- 
arj  8,  1868,  and  the  letters  from  the  acting  commissioner 
of  Indian  affairs,  and  therefore  it  does  not  appear  whether 
the  above  mentioned  balance  was  carried  forward  into  the 
superintendent's  accounts  under  the  second  bond,  and 
there  charged  to  himself,  or  not. 

Upon  these  facts  it  is  claimed  by  counsel  for  the  United 
States  that  it  appears  Huntington  was  a  defaulter  for  the 
sum  admitted  by  him  and  found  by  the  accounting  officers 
of  the  treasury  to  be  in  his  hands  on  January  8,  1868,  and 
as  such  default  occurred  during  the  period  covered  by  the 
first  bond,  the  sureties  therein  are  liable  as  well  as  the 
principal.  The  argument  is,  that  there  being  no  direct 
evidence  upon  the  question  whether  or  not  Huntington 
carried  this  balance  forward  into  his  accounts  under  the 
second  bond,  the  presumption  is  that  he  did  not,  and 
therefore  he  failed  to  account  for  it.  But  it  is  admitted 
that  if  it  appeared  that  such  balance  had  been  so  carried 
forward,  it  could  not  be  said  that  there  was  a  default  unless 
the  plaintiff  showed  farther  that,  as  a  matter  of  fact,  the 
money  was  not  on  hand  as  reported  by  Huntington. 

But  in  my  judgment  it  is  immaterial,  so  far  as  this  case  is 
concerned,  whether  Huntington  carried  this  balance  into 
his  accounts  under  the  second  bond  or  not.  If  on  January 
8,  1868,  the  date  of  the  execution  of  said  bond,  he  had  the 
money  on  hand,  tha  sureties  therein  became  bound  for  his 
future  conduct  concerning  it.  It  was  then  money  received 
by  him  under  his  second  appointment  and  bond,  and  to  be 
accounted  for  accordingly,  just  as  if  it  had  then  first  come 
to  his  hands  from  the  treasury.  The  liability  of  the  sureties 
in  the  first  bond  then  ceased,  and  they  cannot  be  charged 
with  the  consequences  of  any  subsequent  misconduct  or 
neglect  of  Huntington's  concerning  moneys  then  in  his 
hands. 

The  evidence  introduced  by  the  government  consists  of 
the  transcript  of  the  treasury  books  and  proceedings  and 
the  statement  of  Huntington.  According  to  the  latter,  this 
balance  was  then  ''on  hand."  Upon  this  point  it  is 
explicit.     The  government  having  introduced  this  state- 
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ment,  is  bound  by  it  until  it  is  shown  to  be  false  or  in- 
correct.    Nor  do  the  accounts    and    proceedings  in   the 
treasury  show  anything  to    the  contrary.     According   to 
them,  the  money  constituting  the  balance  had  been   re- 
ceived by  Huntington  from  the  United  States  during  the 
period  covered  by  the  first  bond,  and  on  January  8,  1868, 
was  due  the  United  States — that  is,  so  far  as  appeared, 
remained  in  his  hands  unexpended,  and  to  be  disposed  of 
as  provided  by  law  and  directed  by  the  Department  of  the 
Interior.     In  this  case  the  superintendent  was  directed  by 
his  superior  to  turn  over  the  amount  to  himself  as  his  own 
successor.     Whether  he  did  so  or  not  does  not  appear. 
Probably,  according  to  the  familiar  rule,  that  official  duty 
is  presumed  to  have  been  done,  it  ought  to  be  assumed  that 
he  did,  until  the  contrary  appears.     But  this  is  altogether 
immaterial.     For  aught  that  would  appear  the  turning  over 
to  himself,  if  done  at  all,  might  have  consisted  of  a  mere 
naked  entry  upon  the  books  of  the  superintendency  without 
the  money  being  actual!}'  on  hand.     As  a  business  trans- 
action he  should  have  been  required  to  deposit  the  money 
with  a  United  States  depositary  and  return  the  certificate 
as  a  voucher  to  the  department,  aud  afterward  have  received 
back  the  amount  under  his  second  bond. 

However,  the  simple  question  here  is,  was  the  money 
"on  hand"  when  the  second  bond  was  given  and  the  lia- 
bility of  the  sureties  in  the  first  terminated. 

The  government,  in  effect,  alleges  that  it  was  not,  and 
that  there  was  a  default  to  this  amount.  The  defendants 
deny  the  allegation.  The  burden  of  proof  is  upon  the  party 
making  the  allegation.  Now,  so  far  from  the  evidence  in- 
troduced by  the  government  tending  to  prove  that  the 
balance  sued  for  was  not  on  hand  when  the  second  bond 
was  given,  it  rather  proves  that  it  was.  Before  it  can  be 
said  upon  this  evidence  that  Huntington  was  a  defaulter  on 
January  8,  1868,  it  must  be  presumed  that  the  unexpended 
balance,  which  appears  to  have  been,  and  should  have 
been,  in  his  hands  at  that  time,  had  in  fact  been  misapplied 
or  appropriated  to  his  own  use.  This  fact,  if  it  be  a  fact, 
the  government  might  prove.     But  there  is  no  presumption 
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in  any  cose  that  an  officer  lias  violated  his  duty  or  misap- 
propriated funds  intrusted  to  his  care,  but  the  contrary. 
In  the  case  of  two  bonds  given  by  a  public  officer  for  his 
conduct  during  two  successive  terms  of  the  same  office,  the 
government  is  not  entitled  to  recover  of  the  sureties  in  the 
first  bond  any  balance  which  appears  from  the  accounts  to 
have  remained  undisbursed  in  his  hands  at  the  expiration 
of  the  first  term,  unless  it  is  satisfactorily  proven  that  in 
fact  snch  balance  was  not  on  hand,  but  had  in  some  way 
been  misappropriated.  This  has  not  been  done  or  attempted 
in  this  case. 

The  case  of  Bi-uce  v.  United  Slates  (17  How.  437),  ap- 
pears to  be  in  point,  and  decisive  of  the  question.  Bruce 
had  held  the  office  of  Indian  agent  for  two  terms,  from 
1840  to  1848.  The  action  was  brought  against  him  and  his 
sureties  in  the  second  bond,  and  the  breach  assigned  was 
that  at  the  close  of  the  second  term  there  was  a  balance  in 
his  hands  which  he  refused  to  turn  over  to  the  United 
States  when  required.  One  of  the  defenses  was  that  the 
balance  had  accrued,  or  the  default  occurred,  under  the  first 
bond,  and,  therefore,  the  parties  to  the  second  bond  were 
not  liable.  The  court  below  instructed  the  jury:  "That 
if,  when  Bruce  was  re-appointed  agent,  in  1844,  lie  had 
moneys  in  his  hands  of  the  United  States  which  he  received 
as  agent  under  his  previous  commission,  then  he  was  bound 
to  apply  and  account  for  such  moneys  under  the  second 
commission,  and  his  sureties  are  bound  under  the  bond 
which  is  sued  on.  But  if  Bruce  had  appropriated  the 
moneys  received  under  the  previous  commission  to  his  own 
use,  when  this  bond  was  given,  then  the  first  set  of  sureties 
are  responsible  for  the  moneys  thus  illegally  appropriated, 
and  the  defendants  are  not  liable,  and  the  burden  of  proof 
is  on  the  defendants  to  show  that  Bruce  had  illegally  ap- 
propriated the  money  before  the  bond  sued  on  was  given." 

On  error  to  the  Supreme  Court,  this  ruling  was  affirmed, 
Taney,  C.  J.,  saying:  "When  Bruce  received  his  second 
commission,  if  any  money  or  property  which  he  received  in 
his  former  term  of  office  still  remained  in  his  hands,  he  was 
bound  to  apply  and  account  for  it  under  the  appointment 
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he  then  received;"  and  again :  "  Undoubtedly,  the  sureties 
in  the  second  term  of  ofiSce  are  not  responsible  for  a  default 
committed  in  his  first.  Bat  if  any  part  of  the  balance  now 
claimed  from  him  was  misapplied  daring  that  period,  it 
was  incumbent  on  the  plaintiffs  in  error  to  prove  it.  No 
officer,  without  proof,  will  be  presumed  to  have  violated 
his  duty;  and  if  Bruce  had  done  so,  Steele  had  a  right, 
under  the  opinion  of  the  Circuit  Court,  to  show  it,  and  ex- 
onerate himself  to  that  amount;  but  it  could  not  be  pre- 
sumed merely  because  there  appears,  by  the  accounts,  to 
have  been  a  balance  in  his  hands  at  the  expiration  of  his 
first  term." 

Here,  the  government  asks  the  court  to  presume  that  the 
moneys  which  appear  by  the  accounts  to  have  been  in 
Huntington's  hands  at  the  close  of  his  first  term  of  office, 
had  in  fact  been  illegally  appropriated  by  him  before  that 
time.  This,  the  Supreme  Court  say,  cannot  be  done,  and 
the  reason  is  apparent.  Such  a  presumption,  instead  of 
being  founded  on  fact,  would  be  against  evidence,  besides 
being  contrary  to  the  well  established  rule  that  official  duty 
is  presumed  to  have  been  duly  performed. 

There  must  be  a  finding  of  fact  and  law  for  the  defend- 
ants. 


In  re  Matthew  Sinnett. 

DiSTBiCT  Court,  Distmot  op  Nevada. 
May  10,  1877. 

1.  HoMRSTKAD. — The  homestead  of  the  bankrupt  never  comes  within  the 

jurisdiction  of  the  bankruptcy  court,  and  a  creditor  may  enforce  his  lien 
thereon  while  the  baukiTtptcy  proceedings  are  pending. 

2.  Idku — Bkpobt  or  Assionkb. — The  assignee  should  include  the  homestead 

in  his  report  of  exempt  property. 

Before  Hilli^eb,  District  Judge. 

Leivis  &  Deal,  for  petitioner. 
M.  A.  Kellon,  for  respondent. 
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HiLLYEB,  J.  In  this  matter  Lonkey  &  Smith,  who  chiim 
to  have  a  lien  on  the  homestead  of  the  bankrupt,  have  peti- 
tioned for  leave  to  sue  in  one  of  the  State  courts  for  the 
purpose  of  enforcing  their  alleged  lien.  They  also  ask  an 
order  restraining  the  assignee  from  designating  the  prem- 
ises as  a  homestead  in  his  report  of  exempt  property. 

It  is  admitted  that  the  premises  in  question  are  the  home- 
stead of  the  bankrupt.  Being  a  homestead,  no  interest  in 
it  passes  to  the  assignee  by  the  assignment,  nor  is  the  title 
of  the  bankrupt  thereto  impaired  or  affected  by  any  of  the 
provisions  of  the  Bankrupt  Act.  (Revised  statutes,  sec. 
5045.)  Such  exempt  property  never  comes  within  the  juris- 
diction of  the  bankruptcy  court. 

I  do  not  think  that  section  5106  of  the  Bankrupt  Act 
should  be  so  constmed  as  to  prohibit  a  suit  against  the 
bankrupt  to  enforce  a  lien  on  property  of  that  description 
either  in  the  State  courts  or  elsewhere.  Where  a  creditor 
claims  a  lien  on  property  which  passes  to  the  assignee,  the 
proper  place  to  enforce  it  is  the  court  of  bankruptcy. 
Where,  however,  the  lien  is  claimed  on  property  which  does 
not  so  pass,  it  would  seem  that  no  provision  of  the  Bank- 
rupt Act  is  violated  by  leaving  the  parties  interested  to 
prosecute  their  suit  at  any  time.  Such  suits  are  wholly 
without  the  operation  of  section  5106,  which  must  be  held 
to  prohibit  only  those  suits  against  the  bankrupt  which  re- 
late to  property,  or  rights  of  property,  within  the  jurisdic- 
tion of  the  bankruptcy  court.  Leave  to  sue,  in  a  case  like 
the  present,  is  perhaps  unnecessary;  bnt  as  the  creditors 
have  seen  fit  to  ask  it,  no  objection  is  seen  to  granting  their 
petition  in  this  respect.  Upon  the  other  point  although 
there  seems  to  be  a  want  of  uniformity  in  practice,  I  con- 
clude that  it  is  better,  and  fairly  within  the  requirements  of 
general  order  19,  and  section  5045  of  the  Bankrupt  Act, 
that  the  assignee  should  include  in  his  report  of  exemptions 
the  homestead  as  well  as  the  other  articles  and  necessaries. 
The  same  reason  exists  for  the  one  as  the  other. 

Ordered  accordingly. 
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The  Bark  Cambridge. 

District  Court,  District  of  California. 

May  10,  1877. 

1  Seaman's  Right  to  bb  Gubrd  at  Ship's  Ezpkmhb. — Held,  under  the  cir- 
cumstances of  this  case,  that  the  seamau  had  relinquished  his  right 
to  be  cured  at  the  ship's  expense. 

Before  Hoffman,  District  Judge. 
C.  T.  Botts  and  D,  T.  Sullivan^  for  libellant. 
Milton  Andros,  for  claimant. 

Hoffman,  J.  There  can  be  no  doubt  that  the  libellant 
was  sick  when  he  left  the  vessel  at  San  Luis  Obispo  and 
came  to  San  Francisco.  It  is  equally  clear  that  he  was  en- 
titled to  be  cured  at  the  ship's  expense,  and  was  not  com- 
pelled to  rely  upon  such  medication  as  the  captain  could 
afford  him  out  of  the  ship's  medicine  chest.  If  the  captain 
offered  to  procure  a  physician  to  attend  him,  or  to  take  him 
to  one  at  San  Luis  Obispo,  and  the  man  rejected  the  offer, 
he  had  no  right  to  abandon  the  service  for  the  purpose  of 
going  into  the  marine  hospital  at  San  Francisco.  The 
libellant,  however,  while  admitting  that  the  master  offered 
to  procure  a  physician,  denies  that  he  rejected  the  offer; 
and  states  that  after  wasting  five  days  without  treatment  or 
relief,  he  determined  to  take  the  steamer  for  this  city. 
Which  of  these  accounts  is  true,  I  have  no  means  of  ascer- 
taining with  certainty.  The  master  seems  to  have  been 
persuaded  that  the  libellant's  illness  was  merely  pretended, 
and  that  his  real  motive  for  desiring  his  discharge  was  his 
wish  to  accompany  the  first  mate,  who  was  leaving  the 
vessel;  but  it  now  appears  that  he  was  mistaken  in  suppos- 
ing the  man's  illness  to  be  feigned. 

I  incline  to  think  that  he  should  have  taken  some  meas- 
ures to  ascertain  the  truth;  and  when  he  denied  the  man's 
request  for  a  discharge  and  a  permit  to  enter  the  hospital 
in  San  Francisco,  which  could  be  reached  in  a  day  and  a 
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Iialf,  be  should  Lave  procured  the  attendance  of  a  physician 
to  ascertain  the  ,man's  real  condition,  and,  if  necessary,  to 
afford  him  proper  medication. 

He  seems  to  have  anticipated  that  the  man  would  leave, 
for  he  made  a  provisional  engagement  with  another  person 
to  serve  as  his  substitute.  If  he  intended  to  fix  the  offense 
of  desertion  upon  him,  and  to  insist  upon  the  forfeiture  of 
all  of  his  wages,  he  should  have  taken  measures  to  put  the 
man  clearly  in  the  wrong,  by  procuring  and  tendering  to 
him  proper  medical  treatment.  On  the  other  hand  there 
can  be  no  doubt  that  the  libellant,  when  he  left  the  vessel, 
had  determined  to  finally  abandon  the  service.  I  think  it 
quite  likely  that  he  would  have  left  even  if  the  captain  had 
procured  and  tendered  to  him  the  services  of  a  physician. 

There  seems  to  me,  therefore,  to  have  been  fault  on  both 
sides.  On  that  of  the  master  in  not  furnishing  to  the  man 
the  medical  aid  he  required ;  on  that  of  the  man  in  not  de- 
manding, or  at  least  signifying  his  willingness  to  accept  it, 
and  in  insisting  and  acting  upon  his  assumed  right  to  aban- 
don the  service,  and  to  go  to  San' Francisco  at  all  events. 

I  think,  on  the  whole,  I  am  justified  in  treating  the  aban- 
donment of  the  service  bv  the  libellant  as  a  renunciation 
by  him  of  any  further  claim  upon  the  ship  for  the  expenses 
of  his  cure;  especially  as  his  charge  for  three  weeks'  board, 
during  which  he  claims  to  have  been  under  treatment,  is 
hardly  reconcilable,  with  the  facts  that  his  doctor's  bill 
was  only  $5  (representing  two  consultations),  and  his  apothe- 
cary's bill  only  $2.  These  facts  seeming  to  show  that  his 
illness  was  neither  severe  nor  protracted,  and  that  it  could 
readily  have  been  treated  by  a  competent  physician  at  San 
Luis  Obispo. 

I  shall,  therefore,  allow  him  $105.18,  the  amount  of  wages 
due  him  at  the  time  he  left  the  service. 
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United  States  v.  Hugh  A,  Barr. 

District  Court,  District  op  Oregon. 
May  18,  1877. 

1.  Crimes — Rkpeaij. — Under  section  13  of  the  revised  statutes,  the  repeal 

of  Au  act  defining  a  crime  and  its  punishment  does  not  prevent  the 
prosecution  and  conviction  of  a  party  for  the  prior  violation  thereof. 

2.  Rkpkal  of  Statutb. — A  statute  is  repealed  by  the  enactment  of  another 

repugnant  to  it,  or  one  covering  the  whole  subject  of  the  former. 

Before  Deady,  Districfc  Judge. 

ludictment  for  having  couuterfeit  coin  in  possession, 
knowing  the  same  to  be  false.  Motion  in  arrest  of  judg- 
ment. 

Iiuft(8  JUallory,  for  plaintiff. 

William  H.  EJinger,  for  defendant. 

Deadt,  J.  By  the  indictment  in  this  case  the  defendant 
is  accused  on  January  8,  1877:  1.  Of  having  in  his  posses- 
sion one  hundred  pieces  of  counterfeit  coin  made  in  the 
resemblance  of  American  silver  half-dollars;  knowing  the 
same  to  be  false  and  counterfeit;  2.  Of  uttering  and  passing 
such  coin;  and,  3.  Of  attempting  to  utter  and  pass  the  same 
with  like  knowledge^  contrary  to  section  5457  of  the  revised 
statutes. 

On  the  trial  the  jury  found  the  defendant  guilty  of  the 
first  charge,  and  the  district  attorney  then  dismissed  the 
indictment  as  to  the  second  and  third. 

A  motion  is  now  made  in  arrest  of  judgment,  because  it 
appears  that  on  January  16,  1877,  said  section  5457  was 
amended  so  as  to  provide  that  the  having  of  counterfeit  coin 
in  ])ossession  with  knowledge  of  its  character  is  not  a  crime, 
unless  such  possession  is  also  accompanied  **  with  an  intent 
to  defraud." 

The  motion  is  based  upon  the  well  known  rule  announced 
in  7%e  General  Pivkney  and  Cargo  (5  Cr.  283),  by  Chief 
Justice  Marshall:  "That  after  the  expiration  or  repeal  of  a 
law,  no  penalty  can  be  enforced,  nor  punishment  inflicted, 
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for  violations  of  the  law  committed  while  it  was  in  force, 
unless  some  special  provision  be  made  for  that  purpose  by 
statute;''  and  again  stated  by  Mr.  Justice  Field  in  United 
Stales  V.  Tf/ner  (11  Wall.  95) :  '*  There  can  be  no  legal  con- 
viction, nor  any  valid  judgment  pronounced  upon  convic- 
tion, unless  the  law  creating  the  offense  be  at  that  time  in 
existence/'  To  the  same  effect  see  United  States  v.  Mann, 
1  Gall.  182;  Anon.  1  Wash.  C.  0.  88;  No^ris  v.  Crocker,  13 
How.  440;  Insurance  Co,  v.  Ritchie,  5  Wall.  544;  Ex  parte  Mc^ 
Cardie,  7  Wall.  514;  United  States  v.  Six  Fer.  Tubs,  1  Abb. 
U.  S.  E.  274;  United  States  v.  Finlay,  Id.  366. 

The  section  in  force  when  the  act  which  is  charged  in  this 
indictment  as  a  crime  was  committed  having  been  super- 
seded by  the  amended  one  of  January  16,  1877,  no  prose- 
cution can  be  maintained  against  the  defendant  on  account 
of  it,  unless  the  statute  has  specially  so  provided.  The 
mere  fact  of  having  counterfeited  coin  in  possession,  al- 
though with  a  knowledge  of  its  character,  is  no  longer  a 
crime.  It  must  be  accompanied  with  an  actual  intent  to 
defraud.  It  is  admitted  that  no  provision  has  been  made 
by  the  act  amending  section  5457  for  the  prosecution  of 
crimes  committed  under  it.  But  section  13  of  the  revised 
statutes  contains  a  general  rule  on  the  subject  which  meets 
and  covers  the  case  at  every  point.  It  provides:  '*  The  re- 
peal of  any  statute  shall  not  have  the  effect  to  release  or  ex- 
tinguish any  penalty,  forfeiture,  or  liability  incurred  under 
such  statute,  unless  the  repealing  act  shall  so  expressly  pro- 
vide, and  such  statute  shall  be  treated  as  still  remaining  in 
force  for  the  purpose  of  sustaining  any  proper  action  or 
prosecution  for  the  enforcement  of  such  penalty,  forfeiture 
or  liability."  The  "liability"  of  the  defendant  for  the  act 
charged  in  the  indictment  consisted  in  his  being  bound  or 
subject  to  punishment  for  it,  as  provided  in  said  section 
5457;  and  this  liability  was  **  incurred,"  met  with,  or  run 
against,  when  such  act  was  committed,  namely :  January  8, 
1877.  Section  13,  supra,  declares  that  the  substitution  or 
repeal  of  section  5457  shall  not  have  the  effect  to  "extin- 
guish" this  liability,  which  is  equivalent  to  declaring  what 
the  same  section  further  on  specifically  provides,  that  said 
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section  5457  shall,  for  the  purposes  of  this  proseention,  be 
considered  still  in  force. 

Counsel  for  the  defendant  makes  the  point  that  the  act  of 
January  16,  1877,  which  provides  that  section  5457  of  the 
revised  statutes  ''be  and  the  same  is  hereby  amended  so 
as  to  read  as  follows,"  does  not  repeal  said  section  5457,  and, 
therefore,  the  case  is  not  within  the  saving  power  of  section 
13,  supra.  True,  the  word  ** repeal"  is  not  used  in  the  act, 
but  the  declaration  that  a  particular  section  of  a  statute  ''is 
hereby  amended  so  as  to  read  as  follows" — followed  by  such 
section  as  amended,  whether  by  addition  or  omission,  has 
become  the  recognized  and  proper  legislative  formula  for 
substituting  one  section  for  another;  and  any  substitution 
of  one  provision  of  a  statute  for  another,  whether  directly, 
as  here,  or  by  implication,  as  on  account  of  the  repugnancy 
between  them,  is  so  far  a  repeal  of  the  latter. 

The  rule  on  this  subject  is  expressed  by  Mr.  Justice  Field 
in  United  States  v.  Tynei\  supra,  as  follows:  "When  there 
are  two  acts  upon  the  same  subject,  the  rule  is  to  give  effect 
to  both  if  possible.  But  if  the  two  are  repugnant  in  any  of 
their  provisions,  the  latter  act,  without  any  repealing  clause, 
operates,  to  the  extent  of  the  repugnancy,  as  a  repeal  of  the 
first;  and  even  where  two  acts  are  not  in  express  terms  re- 
pugnant, yet  if  the  latter  act  covers  the  whole  subject  of  the 
first,  and  embraces  new  provisions,  plainly  showing  it  was 
intended  as  a  substitute  for  the  first  act,  it  will  operate  as  a 
repeal  of  that  act."     (Norris  v.  Crocker,  svpi'a,  439.) 

The  provision  in  the  amended  section  5457,  defining  the 
crime  of  having  counterfeit  coin  in  possession,  is  certainly 
repugnant  to  that  in  the  old  one,  because  it  requires  that 
such  possession  shall  be  accompanied  with  intent  to  de- 
fraud. Therefore,  the  old  section  is,  so  far  as  the  crime  in 
this  case  is  concerned,  repealed.  Again,  the  new  section 
covers  the  whole  subject  of  the  old,  with  the  addition  of 
this  provision,  thereby  plainly  showing  that  it  was  intended 
as  a  substitute  for  the  latter,  and  therefore  it  operates  as  a 
repeal  of  the  whole  thereof.  Besides,  this  argument  proves 
too  much;  for  if  section  5457  has  not  been  repealed  by  the 
act  of  January  16,  1877,  it  is  still  in  force,  and  there  is  no 
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cause  to  arrest  a  judgment  upon  the  Terdict  of  guilty  in 
this  case  under  it. 

This  section  13  is  a  salutary  provision,  and  if  it,  or  some- 
thing like  it,  had  always  been  incorporated  in  the  statutes 
of  the  States  and  the  United  States,  it  would  have  prevented 
many  a  lame  and  impotent  conclusion  in  criminal  cases, 
in  which  the  defendant  escaped  punishment  because  the 
legislature,  in  the  hurry  and  confusion  of  amending  and  en- 
acting statutes,  had  forgotten  to  insert  a  clause  to  save 
offenses  and  liabilities  already  committed  or  incurred  from 
the  effect  of  express  or  implied  repeals. 

But  the  wisdom  of  this  change  of  the  law  concerning  the 
crime  of  having  counterfeit  coin  in  possession,  is  more  than 
questionable.  It  Avill  operate  principally  to  protect  coun- 
terfeiters and  utterers  of  counterfeit  coin  in  the  making  and 
circulation  of  false  money  as  true.  The  possession  of  coun- 
terfeit coin  in  any  considerable  quantity,  with  the  knowl- 
edge of  its  character,  is  almost  incompatible  with  innocence, 
and  in  any  case  is  dangerous  to  the  community.  Such  pos- 
session may  be  innocent,  but  it  is  not  likely,  and  it  can 
scarcely  be  useful  except  in  the  commission  of  a  crime. 
Upon  this  ground  it  ought  to  be  prohibited  and  punished, 
like  the  sale  of  unlabeled  poisons  and  the  transport  and 
custody  of  inflammable  and  explosive  substances,  except 
under  conditions  and  precautions  prescribed  by  law.  It  is 
sufficient  if  a  party  charged  with  such  possession  is  allowed 
to  prove  that  it  was  innocent,  by  showiug  that  it  was  had 
without  intention  to  injure  or  defraud  any  one. 

The  motion  is  disallowed. 


J.  H.  Dickinson  v.  D.  Q.  Adams. 

District  Coubt,  District  op  California. 

May  22,  1877. 

1.  FBAmxTLMKT  Tbamsfbb— Knowleiwk  of  Ykndbe. — To  entitle  an  assignee 
to  recover  of  the  vendee  goods  sold  on  the  eve  of  bankruptcy,  it  maet 
be  shown  not  only  that  the  bankrupt  intended  to  dispose  of  his  prop- 
erty in  fraud  of  the  act,  but  that  the  defendant  knew  such  to  be  his  in- 
tention, and  guiltily  combined  and  colluded  with  them  to  carry  it  into 
effect. 
17 
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Before  Hoffman,  District  Judge. 
J,  H.  Dickinsonj  in  propria  persona. 

E.  Moore,  for  defendant. 

Hoffman,  J.  Notwithstanding  the  very  careful  and  elab- 
orate argument  made  by  the  assignee  in  his  own  behalf,  I 
have  not  been  able  to  arrive  at  the  conclusion  which  he  so 
zealously  contends  should  be  drawn  from  the  testimony.  To 
maintain  this  action,  he  must  show  not  only  the  insolvency 
of  the  bankrupts  at  the  time  of  the  sale  in  question,  and 
that  the  defendant  had  reasonable  cause  to  believe  that  such 
was  their  condition,  but  also  that  he  knew  that  a  fraud  on 
the  act  was  intended.  He  must,  in  the  language  of  the  Su- 
preme Court,  prove  a  ''guilty  collusion"  between  the 
parties.  {Clark  v.  laelin,  21  Wall.) 

The  counsel  for  the  defendant  has  argued,  that  at  the 
time  of  the  transaction  in  question  the  bankrupts  were  not  in 
point  of  fact  insolvent.  This  conclusion  he  bases  upon  a 
comparison  of  the  value  of  their  assets  with  the  amount  of 
their  individual  and  firm  debts. 

As  intimated  at  the  hearing,  I  am  unable  to  assent  to 
this  conclusion.  The  sale  to  defendant  was  made  after  an 
attachment  had  been  levied  on  a  considerable  part  of  their 
property.  They  were  apprehensive  of  other  attachments, 
and  the  avowed  object  of  the  sale  was  to  obtain  a  sum  in 
cash  with  which,  as  they  hoped,  they  could  make  an  ar- 
rangement with  their  creditors  by  paying  fifty  per  cent,  of 
their  debts,  and  giving  their  notes  for  the  balance. 

They  were  disappointed  in  their  expectations,  but  the 
fact  that  this  was  the  best  proposition  they  could  offer 
seems  to  me  to  establish  beyond  question  the  condition  of 
insolvency.  That  the  bankrupts  really  intended  to  make 
and  carry  out,  if  accepted,  this  arrangement  may  be  open  to 
controversy.  The  circumstance,  that  on  the  morning  of  the 
day  on  which  the  sale  to  the  defendant  was  concluded,  one 
of  them  xmid  to  a  creditor  named  Levy  the  whole  amonnt 
of  his  debt,  by  transferring  to  him  property  sufficient  to 
cover  it,  seems  hardly  consistent  with  their  account  on  the 
stand  of  their  motives  and  intentions. 
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But  admitting  that  the  proofs  show  that  the  debtors  were 
insolvent,  and  even  that  a  fraad  on  the  act  was  intended  by 
them,  it  must  farther  be  shown  that  the  defendant  knew  of 
this  fraudulent  intent;  in  other  words,  that  there  was  a 
gailty  collusion  between  the  parties  to  evade  and  defeat 
the  operation  of  the  act. 

They  were  in  no  way  indebted  to  the  defendant.  He  was 
not  related  to  them,  and  had  had  but  slight  business  con- 
nection with  them  previously,  and,  so  far  as  appears,  no 
very  intimate  associations.  He  seems  to  have  accidentally 
observed  strangers  in  charge  of  their  property,  and,  on  in- 
quiry, ascertained  that  it  had  been  attached.  They  there- 
upon offered  to  sell  him  other  property  in  their  possession, 
fearing,  as  they  said,  other  attachments,  and  in  order  to 
procure  means  to  arrange  their  affairs  in  the  manner  which 
has  been  mentioned;  the  defendant  swears  that  this  was 
what  he  understood  and  believed  to  be  the  object  of  the 
sale,  and  the  bankrupts  testify  that  they  so  stated  to  him, 
and  that  such  was  their  real  intention. 

If  this  was  the  real  character  of  the  transaction,  it  seems 
to  me  wholly  unobjectionable.  The  bankruptcy  law  was 
not  intended  to  prevent  an  embarrassed,  or  even  an  insolv- 
ent, debtor  from  conveiiing  a  portion  of  his  property  into 
cash,  in  order  to  obtain  means  to  appease  his  creditors  by 
partial  payments,  and  to  procure  a  respite  for  the  balance. 

If  a  person  to  whom  the  property  is  offered  under  such 
circumstances  cannot  safely  buy  without  becoming  liable 
to  restore  it  to  the  assignee,  if  bankruptcy  supervenes,  the 
mere  fact  of  a  present,  and  it  may  be  a  temporary,  inability 
to  meet  his  engagements,  would  practically  deprive  the 
struggling  debtor  of  all  power  of  extrication,  would  render 
his  property  virtually  unavailable,  and  a  temporary  embar- 
rassment might  be  converted  into  irremediable  ruin.  I 
think,  therefore,  that  before  calling  upon  the  purchaser  of 
the  insolvent's  property,  under  such  circumstances,  to  re- 
store it  or  its  value,  tl^  proofs  ought  to  be  clear  that  there 
was  a  fraudulent  design  on  the  part  of  the  debtor,  and  that 
this  was  known  to  and  connived  at  by  the  purchaser. 

The  assignee  has  dwelt  with  great  force  and,  I  think,  jus- 
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tioe,  on  the  conduct  of  the  bankrupts,  both  before  and  after 
the  sale  to  defendant,  as  indicating  a  design  to  put  their 
property  beyond  the  reach  of  their  creditors.  Within  a 
very  few  days  after  the  attachment  they  seem,  by  sales  and 
iraudnlent  preferences,  to  have  divested  themselves  of  al) 
their  property  not  exempt  from  execution,  and  their  design 
appears  to  have  been  to  place  themselves  in  this  condition 
and  then  force  from  their  remaining  creditors  an  assent  to 
any  arrangement  they  might  propose.  But  I  cannot  find 
any,  or,  at  least,  sufiicient  proofs  that  the  defendant  was 
aware  of  any  such  design.  He  was  told  by  the  bankrupts 
that  the  attachment  was  wholly  unexpected  by  them;  that 
they  had  placed  in  the  hands  of  the  attaching  creditors 
$6000  worth  of  wheat,  more  than  sufficient  to  cover  their 
whole  indebtedness;  that  if  it  had  been  sold  at  the  proper 
time,  a  balance  in  their  favor  would  have  resulted;  that 
they  did  not  know  it  had  been  sold,  as  no  account  bad  been 
rendered  by  the  pledgees,  and  that  they  did  not  believe 
they  owed  the  latter  anything. 

They  further  stated  that  they  had  property  enough  to 
pay  all  their  debts;  aud  this  statement  the  defendant  swears 
he  fully  credited,  not  merel}'  on  the  strength  o£  their  assur- 
ances, but  from  the  knowledge  he  had  of  their  property. 
He  does  not  seem,  however,  to  have  had  any  very  definite 
idea  of  the  amount  of  their  indebtedness. 

The  statement  made  by  the  bankrupts  may  very  possibly 
have  been  true.  The  counsel  for  defendant  has  made  a 
computation,  by  which  he  shows  that  on  comparing  the 
total  amount  of  the  joint  and  separate  property  of  the  bank- 
rupts, with  the  aggregate  of  their  joint  and  separate  debts, 
the  former  was  sufficient  to  satisfy  the  latter. 

I  have  not  thought  it  necessary  to  examine  critically  this 
computation.  I  refer  to  it  merely  to  show  that  there  is 
,  nothing  preposterous,  or  even  improbable,  in  the  idea  that 
both  the  bankrupts  and  the  defendant  may  have  believed 
that  they  had  the  means  to  satisfy .  all  their  creditors.  I 
.  think  it  almost  certain  they  could  have  done  so,  if  they  had 
been  permitted  to  wait  for  the  rise  in  the  price  of  wheat 
which  occurred  in  the  fall  of  the  same  year. 

The  defendant  had  no  knowledge  of  the  previous  pay- 
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ments  by  the  baukrupis  to  certain  of  their  smaller  creditors, 
Dor  was  he  aware  of  the  inteation  of  Garrett  Pierce  to  pay 
Levy  in  full  by  a  sale  of  his  separate  property  to  him.  So 
far  as  the  proofs  disclose,  he  may  have  supposed,  as  he 
swears  he  did,  that  the  bankrupts  having  been  unexpectedly 
attached  for  a  debt  of  the  existence  of  which  they  were  not 
aware,  and  having  property  enough  to  meet  their  liabilities, 
were  desirous  of  obtaining  cash  to  raise  the  attachment 
already  levied,  and  to  avoid  others,  and  thus  save  costs  and 
expenses;  that  believing  this  to  be  the  true  state  of  the 
case,  he  consented  to  purchase  the  property  they  offered  to 
sell  him,  and  thus  furnish  them  the  money  they  required. 

I  am  aware  that  the  case  is  not  free  from  suspicious  cir- 
cumstances; the  chief  of  which  is  the  statement  by  the  de- 
fendant that  the  bankrupts  owed  him  a  small  balance,  when 
in  fact  he  was  then  holding,  subject  to  their  order,  a  con- 
siderable portion  of  the  purchase-money  for  the  property 
bought  by  him.  His  explanation  of  this  statement  is  by 
no  means  satisfactory.  He  states  that  he  considered  him- 
self at  liberty,  when  annoyed  by  impertinent  inquiries,  to 
give  an  untruthful,  or  to  use  his  own  milder  euphemism,  an 
** optional"  answer. 

The  previous  and  subsequent  disposition  of  their  prop- 
erty by  the  bankrupts,  and  especially  the  sale  to  Levy, 
suggests,  as  already  intimated,  the  suspicion  that  their  de- 
sign at  least  was  to  put  all  their  property  out  of  their  hands, 
and  beyond  the  reach  of  their  creditors,  and  thus  force  the 
latter  to  accept  such  terms  as  they  might  offer.  I  have 
given  to  these  circumstances  the  most  careful  considera- 
tion, and  have  endeavored  to  form  a  just  appreciation  of 
their  significance.  I  have  come,  on  the  whole,  to  the  con- 
clusion that  they  are  insufficient  to  show  what  must  be  es- 
tablished by  a  preponderance  of  proofs,  viz. :  that  not  only 
the  bankrupts  intended  to  dispose  of  their  property  iii 
fraud  of  the  act,  but  that  the  defendant  knew  such  to  be 
their  intention,  and  guiltily  combined  and  colluded  with 
them  to  carry  it  into  effect.  I  feel  some  confidence  that 
such  would  be  the  verdict  of  a  jury  under  the  proofs  in  this 
case,  and  under  instructions  from  the  court  that  the  burdeit 
of  proof  was  on  the  plaintiff. 
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In  re  Hamilton  Boyd,  in  Bankruptcy. 

DiSTBiCT  Court,  Distbict  of  Obegok. 
July  24,  1877. 

1.  LiKN  or  JuDOMKKT. — At  common  Inw  a  jnrfgment  was  not  a  Hen  npon 

real  property;  but  after  the  statnte  of  Weftt.  2»  c.  18»  allowed  the 
creditor  to  take  a  moiety  of  the  debtor's  land  npon  an  elegit,  and  hold 
the  same  nntil  the  reuts  and  profits  satisfied  the  debt,  it  was  said  thiit 
a  judgment  was  snch  a  lien;  bnt  even  tht^n  it  conid  only  be  made 
effectual  by  a  levy,  which  took  effect  by  relation  from  the  entry  of  the 
judgment. 

2.  Samk. — ^The  lien  given  by  section  266  of  the  Oregon  Civil  Code  npon  the 

docket  of  a  judgment  arises  from  the  docketing  and  not  the  judgment; 
it  is  a  strict  legul  right,  and  must  stand  or  fall  by  the  statute  which 
gives  it. 
8.  DocKRT  Entbt. — Th^  docket  entry  is  not  a  part  of  the  judicial  proceed- 
ing, which  ends  with  the  entry  of  judgment,  and  therefore  snch  entry 
cannot  be  referred  to  for  the  purpose  of  supplying  omissions  or  ex- 
plaining ambiguities  in  the  docket;  the  latter  must  be  complete  in 
itself.  But  the  whole  entry  of  the  docket  is  to  be  looked  to,  and  not 
merely  a  single  item  of  it,  and  if  from  the  whole  the  amount  and  date 
of  the  judgment,  the  parties  to  it  and  the  court  in  which  it  was  ren* 
dered  appear,  the  entry  will  be  held  nnfBcieut. 

4.  Samk. — What  should  bo  entered  on  docket  under  head,  *' Amount  of 

Judgment." 

5.  Judomkut,  Whbm  not  a  Libn. — A  judgment  which  by  its  terms  cannot 

be  enforced  against  the  property  of  a  party  cannot  become  a  lien 
thereon. 

Before  Deady,  District  Judge. 
Objections  by  assignee  to  proofs  of  debts. 
John  Collin,  for  assignee. 
William  A,  Effinger  and  0.  W.  Yocum,  for  creditors. 

Deady,  J.  The  questions  arising  upon  the  objections  to 
these  proofs  of  debt  were  heard  and  submitted  together, 
and  will  be  so  disposed  of. 

On  March  2,  1876,  Ira  Goodnough  obtained  judgment  in 
the  Circuit  Court  of  the  State,  for  the  county  of  Multno- 
mah, against  said  bankrupt  and  A.  H.  Johnson,  for  the  sum 
of  17875  in  gold  coin,  with  interest  on  15500  of  the  same 
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from  January  5,  1876,  at  one  per  centum  per  mouth  in  like 
coin,  and  114.80  costs  and  disbursemeuts.  Said  judgment 
was  given  upon  a  promissoiy  note  made  by  said  bankrupt 
and  Jokusoii,  the  latter  being  in  fact  a  surety  tliereon. 

On  the  same  day  this  judgment  was  giveu  an  entry  was 
made  in  the  '*  judgment  docket"  of  said  Circuit  Court, 
under  appropriate  heads,  of  the  date  of  said  judgment,  the 
names  of  the  parties  thereto,  the  date  of  such  entry  and 
under  the  head  of  ^'amount  of  judgment,"  the  following : 
"costs,  14.80;  face,  7875.00,"  without  any  dolhir  mark  or 
other  sign  or  word  to  signify  or  indicate  what  was  tlie  de- 
nomination of  these  figures  or  what  they  represented.  The 
entiy  also  contains  a  head  just  following  the  last  named,  en- 
titled, ^'rateof  interest,"  under  which  is  written  the  word 
"coin."  On  the  right  hand  of  the  docket  are  three 
columns,  headed  respectively,  "appeals,  when  taken;" 
"judgment  of  appellate  court;"  and  "satisfaction,  when 
entered,"  as  provided  in  section  5C2  of  the  Code  of  Civil 
Procedure.  Under  these  heads  and  across  these  columns  is 
written:  "Int.  on  $7,500  part  thereof  at  1  per  cent,  per 
mo.  from  Jan.  5, 1876." 

On  March  3,  1876,  Boyd  filed  his  petition  in  bankruptcy 
in  this  court,  upon  which  he  was  afterward  duly  adjudged 
a  bankrupt.  On  October  4,  1876,  Goodnongh  proved  said 
judgment  as  a  secured  debt  against  Boyd's  estate,  chiimiug 
therein  to  have  a  lieu,  by  virtue  of  the  docketing  of  said 
judgment,  upon  all  the  real  property  of  the  bankrupt  within 
the  county.  The  assignee  objected  to  said  proof  of  debt; 
the  objections  being:  1.  That  said  judgment  was  taken  and 
procured  in  fraud  of  the  Bankrupt  A.ct;  and,  2.  That  said 
proof  is  not  sufficient  as  proof  of  a  secured  debt,  because 
said  judgment  was  never  duly  docketed  so  as  to  become  a 
lien  upon  the  bankrupt's  property. 

The  creditor  answered  the  objections,  and  the  matter 
was  heard  before  the  register,  who  found  for  the  creditor 
upon  the  first  objection  and  for  the  assignee  npon  the 
second.  The  question,  whether  the  ruling  of  the  register 
should  stand  ?  was  then,  at  the  request  of  counsel,  certified 
into  court  and  argued  by  counsel. 
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At  common  law  a  judgment  for  u  debt  or  damages  conld 
only  be  enforced  against  the  goods  and  chattels  and  the 
present  profits  of  the  lands  of  the  debtor.  But  the  posses- 
sion of  the  lands  could  not  be  reached.  Afterward  the 
statutes  of  Wesminister  2,  13  Ed.  I.  c.  18  (2  Inst.  394), 
gave  the  creditor  the  option  to  take  a  moietj  of  the  debtor'^ 
land  upon  an  elegit^  to  hold  until  the  rents  and  profits  would 
satisfy  the  judgment;  and  thereupon  it  ^as  said  that  the 
judgment  was  a  lien  upon  such  lands.  (3  Black.  Com.  418; 
V.  S.  V.  SJoiTisoii,  4  Pet.  135;  Bank  of  U.  S.  v.  Winatoris 
Eocecidora,  2  Brock.  263;  MassmgiU  v.  Dowm,  7  How.  765; 
Shreiu  v.  Jones,  2  McLean,  79.)  But  this  lien  only  con- 
ferred a  right  to  levy  upon  the  land  within  a  year  and  a  day 
from  the  rendition  of  the  judgment,  to  the  exclusion  of  ad- 
verse interests  therein,  acquired  subsequently  to  such  judg- 
ment; yet  when  such  levy  was  actually  made,  it  related 
back  to  the  date  of  the  judgment,  so  as  to  exclude  all  in- 
termediate incumbrances.  But  subject  to  this,  the  judg- 
ment debtor  had  full  power  to  dispose  of  his  property 
notwithstanding  the  judgment.  The  judgment  creditor  ac- 
quired uo  jus  in  re,  but  only  a  mere  power  to  make  his  gen- 
eral lien  or  privilege  specific  and  effectual  by  an  execution 
and  levy  upon  the  property  of  his  debtor.  {Conrad  t.  The 
Atlanlic  In.  Co,,  1  Pet.  443.) 

How,  the  modern  statute  lien  of  a  judgment,  as  provided 
in  sections  266-8  of  the  Oregon  Civil  Code,  is  altogether 
different  from  this. 

In  the  latter  case,  the  lien  arises  not  from  the  judgment, 
but  the  docket  thereof.  Without  the  entry  in  the  docket 
there  is  no  lien.  Neither  is  this  statute  lien  contingent 
upon  the  issuing  of  an  execution  and  a  levy.  It  is  abso- 
lute, even  against  a  conveyance  of  the  same  premises  by  the 
judgment  debtor.  Being  a  creature  of  the  statute,  and  not 
an  incident  or  consequence  of  the  judgment,  its  existence 
and  validity  depend  upon  a  docket  entry  in  conformity  with 
the  statute.  It  is  a  strict  legal  right  or  advantage,  and  must 
stand  or  fall  by  the  statute  which  gives  it.  {Miama  Ex.  Co.  v. 
Tar  pin,  3  Ohio,  514;  Douglas  v.  Huston,  6  Ohio,  162;  Bu- 
chart  V.  Summer ,  2  Barb.  Ch.  195;  Isaac  v.  Swift,  10  Cal* 
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81;  AcMey  v.  Ckambeilam,  16  Cal.  183;  Bowman  v.  Notion, 
Id.  221.) 

True,  there  must  be  a  valid  judgment  behind  the  docket, 
or  it  will  be  of  no  avail.  Bat  nevertheless,  the  docket  is 
no  part  of  the  judgment  or  action  in  which  it  was  given. 
The  docket  may  be  made  in  every  county  in  the  State,  and 
a  lieu  thereby  created  upon  all  the  lands  of  the  judgment 
debtor  therein.  The  judicial  proceeding  which  commences 
with  the  filing  of  the  complaint,  ends  with  the  entry  of  judg- 
ment therein.  The  docketing  of  the  same  is  something 
apart  and  collateral.  It  is  the  ministerial  act  of  the  clerk 
{In  re  JVorthington,  16  N.  B.  R.  55)  and  may,  if  the  law  should 
so  provide,  be  as  well  done  in  the  office  of  a  recorder  or 
other  place  where  a  record  of  deeds  and  other  transactions 
affecting  real  property  is  made  and  preserved,  as  in  the' 
clerk's  office.  Therefore,  a  defective,  ambiguous  or  insuffi-' 
cient  docket  cannot  be  aided  by  a  reference  to  the  judgment 
or  other  proceeding  in  the  action.  To  create  the  lien,  the 
docket  must  be  complete  in  itself,  must  impart  all  the  in- 
formation which  the  statute  contemplates,  without  refer- 
ence to  any  proceeding  which  has  gone  before.  Neither  is 
it  a  mere  index  or  notice  to  look  elsewhere.  But  it  is  an 
independent  record  of  particular  facts,  authorized  for  the 
special  purpose  of  creating  and  fastening  a  lien  upon  the 
real  property  of  the  judgment  debtor  against  all  parties 
subsequent  in  interest,  and  therefore  must  be  complete  in 
itself,  or  it  is  without  effect.  Nor  is  the  entiy  in  the 
docket  intended  to  be  a  mere  notice  of  an  existing  and  an- 
tecedent fact — the  judgment.  True,  the  entry  must  con- 
tain certain  facts,  which  presuppose  a  corresponding  judg- 
ment. But  the  direct  and  ultimate  purpose  of  the  entry  is 
not  to  give  notice  of  the  judgment,  but  to  produce  a  cer- 
tain legal  effect,  to  wit :  a  lien  upon  the  real  property  of  the 
judgment  debtor  within  the  county.  Therefore,  the  author- 
ities cited  by  the  counsel  for  the  creditor:  Fowler  v.  Doyle, 
16  Iowa,  534;  Delevan  v.  Pratt,  19  Iowa,  431;  Markham  v. 
Buckingham,  21  Iowa,  496,  and  CVirr  v.  Anderson,  24  Miss. 
188,  which  hold  that  when  the  judgment  entry  is  obscure 
or  imperfect  it  may  be  read  in  the  light  of  the  pleadings^ 
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and  prior  proceedings  in  tlie  case,  are  not  in  point.  Besides, 
some  of  these  cases  at  least  trench  upon  if  they  do  not  be- 
long to  the  class  which  are  said  to  *'  make  bad  precedents," 
and  to  be  ''the  quicksands  of  the  law." 

Conceding  then  tliat  this  docket  entry  must  stand  or  fall 
by  itself,  it  is  insufficient  upon  both  reason  and  authority. 

The  amount  of  the  judgment — the  thing,  number  or  value 
of  that  which  the  plaintiff  is  thereby  shown  to  be  entitled 
to  recover  of  or  from  the  defendant  therein — does  not  ap- 
pear. This  is  one  of  the  essentials  of  the  entry.  The 
figures  under  the  head:  "amount  of  judgment,*'  14.80  and 
7875.00,  do  not  indicate  anything  but  abstract  numbers. 
As  was  well  said  by  Mr.  Justice  Sawyer,  upon  a  similar 
question  in  People  v.  S.  F.  Savings  Union  (31  Gal.  136) : 
"They  are  simply  numerals — 'barren  6gures' — that  are  as 
often  employed  to  indicate  anything  else  that  may  be  num- 
bered as  dollars;  or  if  money  is  indicated,  the  denomina- 
tions may  be  either  eagles,  dollars,  cents  or  mills."  To  the 
same  effect  is  the  ruling  in  Uarlbnt  v.  Buienop,  27  Cal.  66; 
JilioH  V.  0.  C.  M,  B.  Co.,  3  Saw.  24;  Lawrence  v.  Foal,  20 
111.  341;  and  Lane  v.  Bommdman,  21  111.  147.  In  the  last 
two  cases  it  was  held  that  a  judgment  for  taxes  upon  an 
assessment  which,  in  the  valuation  column,  contained  only 
abstract  numbers,  without  any  mark  or  word  to  indicate 
whether  they  were  intended  for  dollars,  cents  or  mills,  was 
void  for  uncertainty.  The  ruling  in  these  cases  was  fol- 
lowed by  the  Supreme  Court  of  the  United  States  in  IVoods 
v.  Freeman  (1  Wall.  399),  a  case,  it  is  true,  from  Illinois, 
but  without  a  doubt  or  suggestion  as  to  its  correctness.  In 
Bivclian  v.  Sumner,  supra,  it  was  held  that  the  docket  of  a 
judgment  in  which  the  Christian  name  of  the  judgment 
debtor  was  used  for  the  surname  and  vice  versa,  was  there- 
fore void  and  of  no  effect. 

Again,  it  appearing  from  the  proof  of  debt  that  this  judg- 
ment was  given  for  gold  coin,  it  would  seem  that  it  shoald 
have  been  so  docketed.  In  a  very  material  sense,  the 
"amount"  or  value  of  a  judgment  depends  upon  the  kind 
of  money  for  which  it  is  given  and  with  which  it  may  be 
satisfied.    This  entry  contains  a  column  and  head  not  au- 
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thorized  by  the  statute,  namely:  ''rate  of  interest/*  under 
wliicli  the  word  ''coin"  is  written,  but  nothing  concerniug 
the  rate  of  interest.  The  interest  which  a  judgment  bears 
is  a  part  of  the  amount  of  it,  and  in  time  may  become  the 
most  material  part  of  it,  and  therefore  it  seems  that  the 
rate  and  kind  of  money  in  which  it  is  payable  are  proper,  if 
not  essential  parts  of  the  docket-eutry,  under  the  head: 
"  amount  of  judgment."  lu  providing  for  the  docketiug  of 
a  judgment,  the  Code  (sec.  266)  does  not  specify  what  par- 
ticulars it  shall  contain.  ButJ  section  562  of  the  same, 
which  describes  the  "judgment  docket"  itself,  provides 
into  how  many  columns  the  pages  of  the  same  shall  be 
divided,  and  how  such  columns  shall  be  headed.  One  of 
these  is:  "amount  of  judgment."  Under  this  head  it 
would  seem,  from  the  very  nature  of  the  case  and  the  prime 
purpose  of  the  proceediug,  there  ought  to  be  stated  every 
fact  which  entera  into  the  value  or  amount  of  the  judgment, 
and  thereby  affects  the  extent  of  the  lien,  which  it  is  the 
sole  object  of  the  entry  to  create  and  preserve.  Of  these 
facts,  in  case  of  a  money  judgment,  the  most  material  are 
the  number  and  denomination  or  kind  of  moneys  for  which 
the  judgment  is  given,  and  the  rate  of  interest  and  kind  of 
money  in  which  it  is  payable. 

It  has  been  suggested  that  the  entry  running  across  the 
last  three  columns  of  the  docket:  "Int.  on  $7500  part 
thereof  at  1  per  cent,  per  mo.  from  Jan.  5,  1876,"  reflects 
light  upon  the  figures  in  the  column  headed  "  amount  of 
judgment,"  and  shows  that  they  were  intended  to  indicate 
doUai's.  Assuming  that  this  entry  is  a  legal  and  proper 
statement  of  the  fact  that  7500  dollars  is  a  "part  thereof," 
the  question  recurs,  a  part  of  what — the  judgment?  Let 
the  answer  be  in  the  affirmative;  still  it  does  not  show  what 
part  of  the  judgment — whether  a  third,  a  fourth  or  a  fifth. 
The  whole  of  an  amount  cannot  be  inferred  or  ascertained 
from  a  part  being  given,  unless  the  proportion  which  such 
part  bears  to  the  whole  is  also  given.  Because  7500  dollars 
is  said  to  be  a  part  of  a  judgment,  the  whole  amount  of 
which  is  represented  by  the  abstract  numerals  14.80  and 
7875.00,  it  by  no  means  follows  that  the  amount  of  such 
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judgment  is  only  7875  dollars  rather  than  as  many  eagles,  or 
any  other  known  denomination  of  money  greater  than  dol- 
lars. If  the  entry  had  said  7500  ce'tits  was  a  part  of  the 
judgment,  by  this  mode  of  reasoning  it  would  follow  that 
the  whole  judgment  was  only  7875  cents. 

But  another  conclusive  answer  to  this  suggestion  is  found 
in  the  fact  that  this  entry  as  to  the  ''  part  thereof  ^'  is  unau- 
thorized and  void,  and  therefore  of  no  effect.  The  facts 
concerning  the  "  amount''  of  the  judgment  must  appear  in 
the  column  designated  for  that  purpose. 

The  judgment,  instead  of  being  given,  as  it  should  have 
been,  for  the  principal  and  interest  then  due  upon  the  note, 
with  provision  that  that  sum  should  be  recovered  with  the  rate 
of  interest  mentioned  in  the  note,  seems  to  have  been  given 
for  such  sum,  and  then  provision  was  made  that ''  apart  there- 
of " — J7500 — should  bear  interest  from  a  time  anterior  to 
the  date  of  the  judgment,  to  wit:  the  date  of  the  note;  and 
hence  this  entry  in  the  docket. 

A  judgment  is  properly  given  for  the  debt  and  damages, 
the  principal  and  interest,  the  whole  sum  then  due.  This 
is  a  merger  of  the  debt,  and  thereafter  such  judgment  bears 
interest  or  not  and  at  such  rate  as  the  statute  may  provide. 
(CVari  v.  Goodwin,  U  Mass.  239;  OlisY.  JVood,  3  Wend.  498.) 

In  considering  the  question  of  the  sufficiency  of  this 
docket,  it  must  be  borne  in  mind  that  there  is  no  equity  upon 
the  part  of  the  creditor  which  suggests  or  requires  that  the 
court  should  strain  a  point  to  uphold  this  alleged  lien.  The 
lien  acquired  by  a  judgment  creditor  upon  the  proper 
docketing  of  his  judgment  is  an  advantage — a  preference 
over  other  creditors.  It  is  a  strict  legal  right,  and  must 
stand  or  fall  by  the  statute  which  gives  it. 

This  is  a  controversy  between  a  creditor  seeking  to  estab- 
lish a  legal  preference  and  the  assignee  representing  other 
creditors  equally  as  meritorious  as  he.  In  such  a  contro- 
versy, there  are  no  equities  in  favor  of  the  alleged  prefer- 
ence, but  the  contrary. 

The  question,  whether  the  judgment  is  invalid  because 
taken  contrary  to  the  Bankrupt  Act,  was  not  discussed  by 
counsel  for  the  assignee,  and  the  ruling  of  the  register  upon 
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this  point  is  affirmed,  pro  forma.  If  the  judgment  is  not  a 
lien  the  creditor  obtained  no  preference  by  it,  and  there- 
fore it  cannot  be  said  to  be  obnoxious  to  the  act. 

On  October  20,  1876,  the  Bank  of  British  Columbia 
proved,  as  a  secured  debt  against  Boyd's  estate,  a  judgment 
given  against  said  bankrupt  and  Johnson,  in  the  Circuit 
Court  aforesaid,  on  March  2,  1876,  for  the  sum  of  $5000  in 
gold  coin,  with  interest  thereon  at  the  rate  of  one  per  cent. 
per  month  from  January  27,  1876,  and  $14.80  costs  aud  dis- 
bursements, and  alleged  to  have  been  docketed  at  the  same 
time.  The  same  proceedings  .took  place  before  the  register 
in  regard  to  this  proof  as  in  that  of  Goodnough's,  with  the 
same  results. 

An  additional  objection,  however,  was  made  by  the  as- 
signee to  this  proof — that  the  judgment  in  favor  of  the  bank 
was  not  such  as  could  be  enforced  against  Boyd  or  his  in- 
dividual property.  The  judgment  in  question  was  given 
for  want  of  an  answer,  and  provides  that  the  bank  recover 
of  both  Boyd  and  Johnson  the  sum  stated,  and  then  pro- 
.vides  that  "the  plaintiff  do  have  execution  against  the 
property  of  said  Johnson,  and  against  the  joint  property  of 
said  Boyd  and  Johnson,  to  enforce  this  judgment." 

A  judgment  entry  is  sufficient  without  any  provision  con- 
cerning its  enforcement,  which  is  regulated  by  law,  unless 
it  be  in  the  case  of  defendants  jointly  indebted  but  not  all 
served,  as  provided  in  section  59  of  the  Code.  In  this  case, 
both  defendants  were  served,  though  the  entry  would  indi- 
cate that  only  Johnson  was.  But  it  seems  reasonable  that 
any  restriction  or  condition  that  a  court  may  impose  upon 
the  enforcement  of  a  judgment,  by  a  provision  in  the  entry 
of  the  same,  must  be  taken  to  be  a  part  of  its  action  in  giving 
the  judgment.  If  the  effect  is  to  modify  or  even  nullify  the 
right  to  recover,  it  can  only  be  said  that  so  far  the  court  has 
not  given  any  judgment.  A  judgment  that  A.  recover  11000 
of  B.,  containing  a  provision  that  no  execution  shall  issue 
to  enforce  the  same,  may  be  evidence  of  a  debt,  but  it  is 
not  a  judgment  that  can  become  alien  upon  the  property  of 
B. ;  because  section  266  of  the  Code  does  not  make  any 
judgment  a  liea  by  reason  of  the  docket  entry  thereof  only 
*'  during  the  time  an  execution  may  issue  thereon." 
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Asstiming  this  to  be  the  law  of  the  case,  there  is  no 
judgment  here  against  Boyd  individaallj,  but  only  one 
against  Johnson  and  Boyd.  But  this  cannot  be  enforced 
against  Boyd  individually,  and  therefore  it  cannot  be  made 
a  lien  upon  his  individual  property.  There  being  no  suf- 
ficient proper  docket  entry  of  either  judgment,  neither  of 
them  became  a  lien  upon  the  property  of  the  bankrupt; 
nor  is  there  any  judgment  in  the  case  of  the  bank  against 
the  bankrupt,  individually.  Therefore  the  proof  of  the 
debt  by  Goodnongh  is  allowed  to  stand  as  proof  of  an  un- 
secured debt  for  the  full  amount  of  the  judgment  on  the 
day  of  the  filing  the  petition  in  bankruptcy;  and  the  proof 
of  debt  by  the  bank  is  allowed  to  stand  as  proof  of  au  un- 
secured debt  for  the  sum  due  upon  its  not«  on  the  same 
day. 

On  petition  for  review  in  the  Circuit  Court,  September  4, 
1877,  Mr.  Justice  Field  delivered  the  following  opinion: 

I  agree  with  the  District  Judge  that  the  judgment  recoy* 
ered  by  Qoodnough  could  only  become  a  lien  upon  the 
real  property  of  the  bankrupt  by  its  entry  in  the  judgment 
docket  in  the  clerk's  office  of  the  county  where  the  property 
is  situated.  This  lien  is  the  mere  creature  of  the  statute, 
and  to  its  existence  the  provisions  of  the  statute  must  be 
followed  in  all  substantial  particulars.  The  docket  must 
disclose,  among  other  things,  the  amount  of  the  judgment 
rendered.  Mere  numerals,  without  any  indication  that 
they  represent  dollars,  or  other  denomination  of  money, 
are  not  sufficient.  Any  omission  in  this  particular  cannot 
be  supplied  by  reference  to  the  record  of  the  judgment. 
The  object  of  the  law  is  to  make  the  judgment  a  lien  upon 
the  property  of  the  debtor  in  any  county  where  it  is  situ- 
ated; and  as  such  county  may  be  at  great  distance  from  the 
one  in  which  the  judgment  is  rendered,  the  law  contem- 
plates that  the  docket  entry  shall  impart  knowledge  of  all 
the  facts  which  a  purchaser  of  the  property  need  ascertain. 

But  the  whole  entry  of  the  docket  is  to  be  looked  to, 
and  not  merely  a  single  item  of  it;  and  if  from  the  whole 
the  amount  and  date  of  the  judgment,  the  parties  to  it. 
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and  the  court  in  which  it  was  reuclerecl  appear,  the  entry 
will  be  held  sufficient.  In  this  case  all  the  essential  par- 
ticulars are  mentioned  except  one.  Neither  the  word 
dollars  nor  the  usual  mark  indicating  dollars  is  used  in 
stating  the  amount  of  the  judgment.  But  this  omission  is 
supplied  by  the  accompanying  entry,  which  is  properly  a 
descriptive  part  of  the  judgment,  that  seven  thousand  and 
five  hundred  dollars  of  the  amount  stated  as  the  judgment 
draws  a  certain  specified  interest.  The  natural  and  neces- 
sary inference  is  that  the  balance  of  the  amount  expressed 
by  the  numerals  was  also  in  dollars.  In  describing  the 
judgment,  the  statement  of  the  rate  of  interest  which  a  part 
of  the  amount  drew  was  properly  made,  inasmuch  as  that 
exceeded  the  rate  prescribed  by  statute  in  the  absence  of  a 
special  agreement  upon  that  subject.  It  follows  that  that 
portion  of  the  decree  of  the  District  Court  which  holds 
that  the  judgment  of  Goodnough  is  not  to  stand  with  the 
assignee  as  a  secured  debt,  is  reversed;  and  it  is  ordered 
that  the  judgment  be  taken  as  a  debt  secured  by  the  real 
property  upon  which  it  is  a  lien. 

But  as  to  the  judgment  recovered  by  the  Bank  of  British 
Colunibia,  the  case  is  different.  For  although  a  judgment 
record  cannot  be  resorted  to  in  order  to  supply  the  omis- 
sions of  a  docket  entry,  it  may  be  examined  to  test  the 
validity  of  snch  entry.  Looking  at  the  record  of  the  judg- 
ment of  the  bank,  we  find  that  it  is  restrained  from  enforce- 
ment against  the  separate  property  of  the  bankrupt.  It 
cannot  for  that  reason  become  a  lien  upon  his  separate 
property  by  its  entry  in  the  docket.  The  decree  of  the 
District  Court  as  to  that  judgment  is  therefore  affirmed. 
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United  States  v.  Chap.  W.  Eand  et  al. 

Cincurr  Court,  District  op  California. 
July  30,  1877. 

1.  Marshal's  Bond— Statute  of  Limitations. — ^Section  786,  of  the  revised 
statutes,  limiting  the  time  within  which  actions  must  be  commenced 
on  marshals'  bonds,  does  not  apply  to  actions  instituted  by  the  United 
States. 

Before  Sawyer,  Circuit  Judge. 

The  facts  appear  in  the  opinion  of  the  court. 

Jno.  M.  Coghlau,  United  States  AttoiTiey,  for  plaintiff. 

Latimer  &  Mort'ow,  for  defendant. 

Sawyer,  Circuit  Judge.  This  is  an  action  upon  a  United 
States  marshal's  official  bond.  The  sureties  demur  on  the 
ground  that  it  appears  upon  the  face  of  the  complaint  that 
the  action  is  barred  by  the  statute  of  limitations.  The  de- 
fendant. Band,  as  appears  from  the  allegations  of  the  com- 
plaint, went  out  of  office  on  September  1,  1869;  and  the 
breach  alleged  is,  that  the  amount  claimed,  about  $900, 
was  then  in  his  hands,  which  he  neglected  and  refused,  and 
which  he  still  neglects  and  refuses  to  pay  to  the  plaintiff. 
The  complaint  was  filed  August  30,  1876,  so  that  more  than 
six  years  elapsed  after  Band  ceased  to  be  marshal  before 
this  action  was  commenced. 

The  United  States  attorney  makes  the  point  that  the 
statute  of  limitations,  relating  to  marshals*  bonds,  does 
not  apply  to  actions  brought  by  the  United  States,  but 
only  to  actions  upon  the  bond  in  favor  of  private  parties. 
Section  786  of  the  revised  statutes  provides  *'that  no  suit 
on  a  marshal's  bond  shall  be  maintained,  unless  it  is  com- 
menced within  six  years  after  the  right  of  action  accrues, 
saving,  nevertheless,  the  right  of  infants,  married  women, 
and  insane  persons,  so  that  they  sue  within  three  years 
after  their  disabilities  are  removed."  Section  784  author- 
izes persons  injured  by  breaches  of  the  conditions  of  mar- 


Dist.  Cal.]  United  States  v.  Band.  273 

1877.]  Opinion  of  the  Court — Sawyer,  C.J. 

shals'  bonds  to  institute  suits  thereon  in  their  own  names, 
and  for  their  own  use.  It  is  insisted  by  the  United  States 
attorney  that  statutes  of  limitations  do  not  embrace  the 
government,  unless  specially  named;  that  the  United  States 
is  not  named  in  this  statute,  and  as  there  are  private  par- 
ties to  whom  the  provision  can  apply,  the  ordinary  rule 
upon  the  subject  must  prevail. 

In  Gribson  v.  Chouteau  (13  Wall,  98),  the  Supreme  Court 
say  that  "the  statutes  of  a  State  prescribing  periods  within 
which  rights  must  be  prosecuted  are  not  held  to  embrace 
the  State  itself,  unless  it  is  expressly  designated,  or  the 
mischiefs  to  be  remedied  are  of  such  a  nature  that  it  must 
necessarily  be  included."  In  the  provisions  of  the  revised 
statutes  it  is  not  pretended  that  the  United  States  is  ''ex- 
presslj'  designated."  The  form  of  expression  is  that  usually 
adopted  in  statutes  of  limitations  relating  to  actions  upon 
contracts.  I  do  not  perceive  that  there  is  any  reason  for 
supposing  the  mischief  to  be  remedied  are  of  such  a  nature 
that  the  United  Sttites  must  necessarily  be  included,  that 
does  not  apply  with  equal  force  to  all  cases  of  contracts  with 
the  government,  and  I  know  of  uo  other  bonds  or  contracts 
to  which  any  statute  of  limitations  is  made  applicable,  ex- 
cept postmasters'  bonds;  and  in  this  case,  the  limitation  is 
made  applicable  to  the  United  States  in  express  terms. 
(R.  S.  sec.  3838.) 

It  was  doubtless  intended  by  these  provisions  of  the  re- 
vised statutes  to  continue  in  force  the  provisions  of  the  acts 
of  Congress  as  they  before  existed.  By  referring  to  the 
statute  as  it  stood  before  the  revision,  it  will  be  found  that 
the  latter  part  of  section  783,  sections  784,  785  and  786,  are 
copied  from  the  act  relating  to  marshals'  bonds  of  April  10, 
1806  (2  Stat.  U.  S.  372),  and  that  they  constitute  the  whole 
of  that  act.  A  consideration  of  the  act  as  it  originally 
stood,  will  afford  the  best  means  of  ascertaining  the  mean- 
ing intended  to  be  expressed.  It  will  be  seen  that  the  whole 
subject-matter  of <  that  act  is  the  rights  of  private  parties 
in  marshals'  bonds.  The  first  section  requires  all  marshals* 
bonds  to  be  recorded  in  the  clerk's  office,  and  provides  that 
certified  copies  shall  be  competent  evidence.     This  is  to 

18 


274  EuBANES  V.  Leteribge.  [Cir.  Ct. 

Points  decided.  [August, 

enable  parties  having  an  interest  in  the  bond  to  obtain  ac- 
cess to  it,  and  make  it  easily  available  to  then)  in  iustitnt- 
ing  and  maintaining  their  suits  upon  the  bond.  Section  2 
gives  a  right  to  every  party  injured  by  a  breach  of  the  con- 
ditions to  institate  and  maintain  an  action  on  the  bond  in 
his  own  name  and  for  his  own  use.  Section  3  provides  for 
repeated  actions  till  the  amount  of  the  bond  is  exhausted 
by  the  successive  recoveries.  And  section  4  provides  the 
time  within  which  the  actions  must  be  brought,  saving  the 
rights  of  infants,  femes  covert  and  persons  non  compos  metUts^ 
until  a  specified  time  after  the  removal  of  the  disability. 
Tiie  subject-matter  of  the  fourth  section  is  evidently  the 
same  subject-matter  as  that  embraced  in  the  preceding  sec- 
tions, and  there  is  nothing  to  indicate  that  it  was  intended 
to  embrace  any  other. 

Construing  the  whole  act  together,  it  is  evident  to  my 
mind  that  it  was  only  intended  to  give  a  remedy,  in  their 
own  names,  to  private  parties  sustaining  injuries  from 
breaches  of  the  conditions  of  marshals'  bond,  and  to  limit 
the  time  within  which  the  remedies  provided  should  be 
pursued.  There  is  no  allusion  whatever  anywhere  in  the 
act  to  the  rights  of  the  United  States  in  the  bond. 

As  the  provisions  have  been  copied  into  the  revised  stat- 
utes in  the  same  language,  the  same  construction  must  be 
given  to  them  as  is  given  to  the  act  as  it  originally  stood. 

The  demurrer  is  overruled,  with  leave  to  answer  upon  the 
usaal  terms. 


Hannah  Eubanks  v.  W.  K.  Leveridge. 

Circuit  Court,  District  op  Oregon. 
August  6,  1877. 

1.  MoBTOAOB. — A.  Ruit  upon  fi  mortp^age  is  iiot  a  snit  for  tlio  deterrainAtion  of 

nny  right  to  or  interest  iu  reni  property,  but  simply  a  suit  upon  n  sealed 
iustrument  to  enforce  n  Hen  for  the  pnyment  of  tbe  debt  which  it  is 
given  tosecare,  and  is  therefore  barred  within  ten  years  from  tbe  time 
tbe  canse  of  action  accrues. 

2.  Samk  — Absence  of  the  mortgagor  from  the  State,  when  or  after  the  canse 

of  Hiiit  accrues  upon  a  mortgage,  does  not  suspend  orYreveut  the  statute 
of  limitations  from  ranuing  against  a  suit  to  foreclose  the  same. 
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Before  Deady,  District  Judge. 

Suit  in  equity  to  foreclose  a  mortgage. 

IFalier  W.  Tliayer,  for  plaintiff. 

James  0»  Chapman  and  James  K.  Kdhjj  for  defendants. 

Deady,  J.  This  suit  was  commenced  in  the  Circuit  Court 
of  tbe  State  for  Lane  county  against  the  defendant  Leveridge 
and  Arthur  I.  Chapman.  So  far  as  Leveridge  is  concerned, 
it  is  brought  to  foi*eclose  a  mortgage  upon  his  interest  as 
grantee  of  said  Chapman  in  the  south  half  of  section  35,  in 
township  17  south,  and  rauge  4  west  of  the  Wallamet  me* 
ridian,  and  situate  in  Lane  county. 

On  April  18,  1877,  said  court,  on  the  application  of 
liOYeridge,  made  an  order  removing  the  cause  as  to  him  to 
this  court.  Here  the  cause  was  brought  to  a  hearing  upon 
the  complaint  filed  in  the  Circuit  Court,  and  the  demurrer 
of  Leveridge  thereto. 

Several  causes  of  demurrer  are  assigned  in  the  demurrer, 
bnt  on  the  arp^ment  only  one  was  insisted  upon,  namely: 
that  the  suit  was  barred  by  lapse  of  time. 

From  the  complaint  it  appears  that  on  July  18,  1860, 
Thomas  and  Arthur  I.  Chapman,  being  the  owners  in  com- 
mon of  the  premises  in  question,  duly  mortgaged  the  same 
to  Joseph  Bromley,  to  secure  the  payment  of  their  joint 
promissory  note,  of  even  date  therewith,  for  the  sum  of 
$2776,  payable  in  twelve  months  from  date,  with  interest  at 
twenty-five  per  cent,  per  annum;  that  on  September  20, 
1860,  said  Bromley  duly  assigned  said  note  and  mortgage 
to  Campbell  E.  Chris  man;  that  about  the  same  date,  said 
Arthur  I.  Chapman  removed  from  Oregon  to  what  is  now 
known  as  Idaho  Territoiy,  where  he  has  ever  since  remained; 
that  about  August  9,  1861,  said  Chrisman  commenced  a  suit 
in  the  Circuit  Court  aforesaid,  against  said  Thomas  and  Ar- 
thur I.  Chapman  and  Joseph  Bromley,  to  foreclose  said 
mortgage  and  recover  the  amount  of  said  note,  in  which,  on 
November  1,  1861,  a  decree  was  given  against  said  defend- 
ants for  the  sum  of  13663*60,  to  bear  interest  at  the  rate  of 
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tweDty-five  per  cent,  per  annnm,  and  for  tbe  sale  of  said 
premises  to  satisfy  the  same;  that  afterward  said  Chrisman 
purchased  said  premises  at  the  sale  upon  said  decree  for 
$500,  ivhich  sum,  less  $44.25,  costs  and  expenses,  w-as  ap- 
plied on  said  decree;  that  at  the  term  of  April,  1862,  of 
said  Circuit  Court,  said  sale  was  confirmed,  and  a  deed 
made  by  the  proper  officer  to  said  Chrisman,  which  pur- 
ported to  convey  to  the  grantee  therein,  all  the  interest  of 
both  said  Chapmans  in  said  premises;  that  on  January  14, 
1865,  said  Chapmans  paid  on  said  decree  the  further  sum 
of  $1800,  and  the  remainder  thereof  is  still  unpaid;  that 
said  Arthur  I.  Chapman  was  never  served  with  process  in 
said  suit  or  appeared  therein,  and  that  said  decree,  sale  and 
conveyance  as  to  him  was  void  and  of  no  effect;  that  said 
Arthur  I.,  in  1875,  sold  his  interest  in  said  premises  to  the 
defendant  Leveridge,  who  took  the  same  with  notice  of 
these  facts;  that  on  November  18,  1876,  said  Chrisman  duly 
assigned  said  note  and  mortgage  to  the  plaintiff,  and  that 
there  is  now  due  and  owing  on  the  former  the  sum  of  $4000 
or  more. 

The  complaint  prays  that  a  decree  may  be  given  against 
Chapman  for  the  sum  due  upon  the  note,  and  for  the  satis- 
faction of  the  same  by  the  sale  of  the  undivided  half  of  the 
premises  conveyed  by  him  to  Leveridge,  and  that  said  Chap- 
man and  his  assigns  be  barred  of  all  rights  of  redemption 
in  the  same. 

The  suit  commenced  by  the  plaintiff  in  the  Circuit  Court 
of  Lane  county  had  a  double  object:  the  one  to  obtain  a 
personal  decree  against  Chapman  for  the  amount  due  on 
the  note,  the  other  to  obtain  a  decree  foreclosing  the  mort- 
gage and  for  the  sale  of  the  mortgaged  premises.  The  re- 
moval into  this  court  as  to  Leveridge  had  the  effect  to  dis- 
continue that  suit  as  to  the  second  object,  and  institute 
one  in  this  court  for  a  like  purpose.  The  suit  against 
Chapman  is  not  in  this  court. 

The  interest  of  the  mortgagor.  Chapman,  in  the  premises 
has  been  conveyed  to  Leveridge,  subject  to  the  lien  of  the 
mortgage,  and  therefore  this  suit  is  to  be  considered  as  one 
brought  by  the  plaintiff'  in  this  court  to  obtain  a  foreclosure 
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of  said  mortgnge,  aiid  the  sale  of  said  interest  therein.  To 
this  suit,  Chapman  is  not  a  party,  and  so  far  as  appears,  it 
is  one  in  Avhich  he  has  no  direct  interest. 

Is  this  suit  then  barred  by  lapse  of  time  ?  By  the  law  of 
Oregon  an  action  to  recover  the  possession  of  real  property 
is  barred,  unless  brought  within  twenty  years  from  the  time 
the  cause  of  action  accrued  (Civ.  Code,  sees.  3  and  4); 
and  a  suit  in  equity  for  the  ''determination  of  any  right  or 
claim  to,  or  interest  in  real  property,"  is  barred  in  the  same 
time  (Id.  sec.  378).  An  action  or  a  suit  upon  a  sealed  in- 
strument must  be  brought  within  ten  years  (Id.  sec.  5). 
But  if  a  person  is  out  of  the  State  when  a  cause  of  action  or 
suit  accrues  against  him,  or  he  is  absent  therefrom  after  it 
accrues,  the  time  of  such  absence  shall  not  be  taken  as  a 
part  of  the  limitation  (Id.  sees.  16  and  378). 

In  Andei'son  v.  Baxlei'  (4  Or.  107),  it  was  held  by  the 
Supreme  Court  of  this  State  that  a  mortgagee  had  no  in- 
terest in  the  mortgaged  premises,  but  only  a  lien  thereon 
to  secure  the  payment  of  his  debt,  and  that,  therefore,  a 
suit  to  foreclose  a  mortgage  was  not  a  suit  for  ''the  deter- 
mination of  any  right,  or  claim  to,  or  interest  in  real  prop- 
erty" which  might  be  brought  within  twenty  years;  that 
such  proceeding  was  only  a  suit  upon  a  sealed  instrument, 
the  mortgage,  for  the  "  collection  of  a  debt  charged  upon 
specific  property"  by  snbjecting  the  same  to  sale  for  that 
purpose.  This  ruling  is  binding  on  this  court,  and  was  fol- 
lowed by  it  in  the  late  case  of  WUhereU  v.  Wiberg^  anle,  232. 
In  Anderson  y.  Baxler,  it  was  also  held  that  a  suit  to  fore- 
close a  mortgage  was  simply  in  effect  a  proceeding,  not 
against  the  person  of  the  mortgagor  or  his  assigns,  but  in 
rem,  against  the  property  mortgaged  ;  and  therefore  the 
qualification  contained  in  section  16,  supra,  concerning  the 
absence  from  the  State  of  a  person  against  whom  a  cause 
of  action  accrues,  does  not  apply  to  such  a  suit. 

The  reason  given  is  that  where  the  cause  of  action  or  suit 
accrues  "against  a  person,"  and  the  remedy  thereon  is 
therefore  in  personam,  as  an  action  or  suit  to  recover  a  debt 
from  a  debtor,  then  the  absence  of  the  person,  the  debtor, 
from  the  State  suspends  the  remedy,  and  therefore  the  time 
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of  snch  absence  ought  not  to  be  taken  as  a  part  of  the  lim- 
itation. But  where  the  remedy  is  f  ii  r^em,  as  a  snit  for  the 
mere  enforcement  and  satisfaction  of  the  lien  of  a  mortgage, 
then  the  absence  of  the  mortgagor  or  debtor  in.  no  way 
suspends  or  interferes  with  the  prosecution  of  snch  suit, 
and  therefore  the  time  of  it  ought  not  to  be  deducted  from 
the  limitation  in  such  case. 

It  is  admitted  that  this  ruling  is  also  binding  upon  this 
oonrt,  but  it  is  sought  on  belialf  of  the  plaintiff  to  distin*- 
gnish  this  case  from  that  of  Anderson  v.  Baxtei\  because  it 
appears  tliat  there  is  also  a  personal  obligation  for  the  pay- 
ment of  the  debt  in  the  one,  while  it  does  not  appear  thai 
there  was  such  obligation  in  the  other. 

But  the  court  in  Ander9(»n  y.  i/oa^er  does  not  appear  to 
have  attached  any  importance  to  that  fact;  besides  which, 
the  report  does  not  state  whether  there  was  any  such  ob- 
ligation in  the  case  or  not. 

But  I  apprehend  the  tme  doctrine  to  be,  that  the  remedy 
upon  the  note  and  i^ortgngeis  like  the  transaction  itself,  two- 
fold. The  making  and  delivei^  of  the  note,  and  the  failure  to 
pay  the  same  according  to  its  tenor,  gives  the  holder  thereof 
a  right  of  action  against  the  maker  upon  which  he  can  obtain 
a  personal  judgment  for  the  sum  due  thereon.  So,  the  exe- 
cntion  and  deliveiy  of  the  mortgage  creates  a  lien  upon  the 
property  included  in  it,  to  secure  the  payment  of  the  snm 
mentioned  in  the  note,  and  in  case  of  a  default  in  such  pay- 
ment, a  suit  maybe  maintained  upon  this  '* sealed  instru- 
ment," the  mortgage,  to  enforce  such  lien  for  the  purpose 
of  paying  the  debt. 

Notwithstanding  section  410  of  the  Code  provides  that 
in  a  snit  "  to  foreclose  a  lien,"  where  there  is  also  a  personal 
obligation  for  the  payment  of  the  debt,  '*  in  addition  to  the 
decree  of  foreclosure  and  sale,"  a  decree  may  be  given 
against  the  person  giving  the  same  for  the  amount  thereof, 
yet  I  apprehend  that  either  the  remedy  upon  the  personal 
obligation  or  the  mortgage  may  be  pursued  for  the  collec- 
tion of  the  deed  without  reference  to  the  other.  {Boosevdt  v. 
Carpmter,  28  Barb.  429;  Pratt  v.  Huggim,  29  Barb.  282; 
WaUermire  v.  Westovei^  16  N.  Y.  19.)     In  Pratt  v,  Huffgins, 
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it  was  held  tbat  a  debt  may  be  collected  by  the  enforce- 
meut  of  the  lien  of  a  mortgage  created  by  sealed  instrumeut 
after  an  action  upon  the  proujissory  note  given  for  the  same 
is  barred.  To  the  same  effect  is  Thayer  v.  Mann,  19  Pick. 
637;  Eastman  v.  Fosfer,  8  Met.  24;  Bank  of  the  MttntpoHs  v. 
Guttschlidcy  14  Pet.  32.  In  the  last  case,  it  is  distinctly  held 
that  the  extinguislimeut  of  a  note  by  a  judgment  upon  the 
same  did  not  operate  to  extinguish  a  collateral  remedy  for 
the  same  debt  uuder  a  deed  of  trust — in  effect  a  mortgage. 
These  authorities  go  to  show  that  the  holder  of  a  note  and 
mortgage  has  two  distinct  remedies  for  the  collection  of  his 
debt,  and  that  they  exist  and  may  be  pursued  independ- 
ently of  each  other.  Apply  this  conclusion  to  this  case. 
But  for  the  fact  that  the  mortgagor  and  maker  of  the  note 
Las  been  absent  from  the  Stote  siuce  before  the  note  became 
due,  the  remedy  upon  the  note  would  have  been  barred  in 
six  years.  Not  so,  however,  with  the  remedy  upon  the 
mortgage,  which  is  not  baiTed  until  the  lapse  of  ten  years. 
The  Supreme  Court  of  the  State  having  decided  that  the 
absence  of  the  debtor  from  the  State,  which  prevents  the 
statute  of  limitations  from  running  as  to  the  remedy  upon 
his  personal  obligation,  does  not  affect  the  remedy  upon  the 
mortgage,  because  the  latter  remedy  may  be  as  well  pursued 
during  the  debtor's  absence  as  his  presence,  it  follows  that 
the  remedy  upon  the  mortgage  is  barred,  irrespective  of 
that  upon  the  note.  The  remedies  are  not  identical  nor 
necessarily  co-existent. 

This  property  now  belongs  to  Leveridge,  and,  as  was  said 
in  Wood  V.  Goodftlloiv  (43  Cal.  189),  he  stands  in  the  same 
relation  to  the  plaintiff  as  if  he  had  originally  made  this 
mortgage  upon  his  own  property  to  secure  the  debt  of  Chap- 
man. Chapman  has  now  no  interest  in  the  property,  and 
Leveridge  never  was  under  any  personal  obligation  to  pay 
this  debt.  Tnie,  if  when  the  latter  purchased  the  property 
it  was  charged  with  the  payment  of  the  grantors'  debt,  then 
he  took  it  cum  onere.  But  the  mortgage  by  which  alone 
this  burden  was  imposed  is  a  contract  under  seal.  The  law 
which  entered  into  and  became  a  part  of  this  contract  ex- 
pressly provided  that  the  lien  or  security  thereby  created 
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should  nofc  be  enforced  bj  suit  unless  brought  within  ten 
years  of  the  time  the  cause  of  suit  occurred.  The  only 
ground  upon  which  the  plaintiff  can  or  does  claim  that  the 
lien  of  the  mortgage  ought  to  be  enforced  in  this  case,  not- 
withstanding the  lapse  of  time,  is  the  absence  of  the  mort- 
gagor from  the  State.  But  Anderson  v.  Baxter  decides  that 
fact  does  not  prevent  the  statute  from  running,  and  there- 
fore the  question  is  not  an  open  one  in  this  court.  Upon 
the  authority  of  that  case  then,  and  even  in  my  judgment 
upon  the  reason  in  the  matter,  the  demurrer  must  be  sus- 
tained. 


Daniel  W.  Vaughan  v.  Central  Pacific  Railroad 

Company. 

CiBCUiT  Court,  Disteict  of  Caufornia. 
August  20,  1877. 

1.  Injukction— Patents.— The  iDfriDgement  of  a  patent  will  not  be  iDJoiued 

after  the  expiration  of  the  term  for  which  the  patent  issued. 

2.  Rkiikdiks  fob  Infbingxmkkt  of  Fatknts. — In  a  proper  case  the  patentee 

has  an  election  of  remedies  for  au  iufriugement  of  his  patent;  1. 
By  an  action  at  law  for  the  actual  damages  sustained;  and,  2. 
Where  profits  have  accrued  from  the  sale  or  use  of  the  invention,  by  a 
suit  in  equity  for  an  account  of  the  actual  profits  realized. 
9.  Rkmkuy  at  Law,  Whkn  Exclusive. — If  the  invention  is  such,  that  in 
the  nature  of  things  there  can  be  no  profits  in  any  just  legal  sense  of 
the  term,  and  the  linjit  of  the  injury  for  the  use  of  the  invention  must 
necessarily  be  the  value  of  the  license  fee,  the  patentee  has  a  full, 
speedy,  complete  and  adequate  remedy  at  law,  and  a  court  of  equity 
will  not  sustain. a  bill  for  an  account. 

4.  BiLii  OF  DiscovEBY. — In  a  bill  of  discovery  purely,  in  aid  of  an  action  at 

law,  it  must  be  alleged  that  the  facts  sought  to  be  discovered  are  ma- 
terial to  the  complaiunnt's  case,  and  that  the  discovery  of  them  bj 
defendant  is  iudispensiible  as  proofs. 

5.  Railway  Bbasks — Pkofitk. — Where  a  patent  is  for  an  improvement  in 

the  mode  of  operating  brakes  for  railway  caniiiges,  the  only  injury  sus- 
tained by  the  infringement  in  the  use  of  the  invention,  is  the  loss  of  the 
value  of  the  license  fee  for  the  number  of  brakes  used;  and  for  this 
injury  an  action  at  law  furnishes  a  full,  complete  and  adequate  remedy. 

6.  Samk. — In  such  case  there  can  be  nothing  tangible  or  appreciable  in  the 

nature  of  profits  in  any  proper  legal  sense,  realized  by  an  infringer, 
and  a  suit  in  equity  for  an  account  cannot  be  maintained. 
T.  Dbmubreb — CoLOBABLK   Allkoatio2;b. — A  mere  colorable,  general  alle* 
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gation  of  profits  accrued  from  the  use  of  an  invention,  will  not 
be  snfficient  to  sustain  a  bill  in  equity  for  an  account,  and  where, 
from  the  nature  of  (he  invention  alleged,  it  can  be  seen  by  the  court 
from  the  bill  that  there  cannot  possibly  be  any  profits  of  n  character  to 
justify  charging  the  defendant  as  trustee,  a  demurrer  will  be  sustained 
and  the  bill  dismissed  without  putting  the  parties  to  the  expense  of 
proofs  and  a  hearing. 

Before  Sawyer,  Circuit  Judge. 

Demurrer  to  bill  in  equity.  The  facts  suflSciently  appear 
in  the  opinion  of  the  court. 

E.  W.  McGfraw,  for  complainant. 

M.  A.  Wheaton,  for  defendant. 

Sawyeb,  Circuit  Judge.  This  is  a  bill  in  equity  seeking 
an  account  and  recovery  of  the  gains  and  profits  resulting 
to  the  defendant  from  the  use  of  an  ''improvement  in  the 
mode  of  operating  brakes  for  cars,  or  railway  carriages/' 
patented  by  the  plaintiff's  assignor,  whose  patent  defend- 
ant is  alleged  to  have  infringed.  The  term  of  the  extended 
patent  expired  October  4,  1870,  and  the  infringement  com- 
plained of  occuiTed  before  that  date. 

The  defendant  demurs  to  the  bill  on  the  ground,  mainly, 
that,  upon  the  facts  alleged,  the  complainant  has  a  plain, 
adequate  and  complete  remedy  at  law,  and,  therefore,  that 
the  bill  does  not  present  a  case  for  equitable  cognizance. 
The  bill  not  having  been  filed  for  several  years  after  the 
expiration  of  the  patent,  presents  no  ground  for  an  injunc- 
tion, and  none  is  sought.  As  a  bill  for  an  injunction,  there- 
fore, it  affords  no  ground  for  equitable  relief. 

The  bill  alleges,  generally,  that  defendant  used  the 
patented  improvement,  "but  how  many  such  brakes  for 
railroad  cars  defendant  so  used  and  operated  *  *  * 
your  orator  is  ignorant  and  cannot  set  forth;  but  your  orator 
avers,  that  defendant  so  used  and  operated,  or  permitted  to 
be  used  or  operated,  a  large  number  thereof,"  and  that  ''it 
derived  and  realized  large  profits,"  etc.,  but  to  what  amount 
your  orator  is  ignorant  and  cannot  set  forth;  "and  he  prays 
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that  the  defendaut  may  be  required  to  make  disclosnre  and 
discovery  of  the  full  amount  thereof."  He  further  prays 
that  defendant  be  decreed  to  account  for  and  pay  over  all 
gains,  profits,  etc. 

It  seems  to  be  the  recognized  view  of  the  Courts  that 
there  may  be  cases,  such  as  where  the  infringer  makes  a 
profit  by  the  sale  or  use  of  the  invention,  wherein  the 
patentee  may  have  an  election  of  remedies  for  an  infringe- 
ment of  his  patent,  viz. :  by  an  action  at  law  to  recover  the 
damages  sustained,  in  which  the  actual  damages  may  be 
trebled,  in  the  discretion  of  the  Court;  or,  by  a  suit  in 
equity  for  an  account  and  recovery  of  the  profits  made  by 
the  infringer  from  the  sale  or  use  of  the  invention.  {Cowing 
V.  Rumsey,  4  Fisher,  277;  Packet  Co.  v.  JSiddea,  19  Wal.  917; 
Biivddl  V.  Devig,  2  Otto,  720).  It  would  seem  from  these 
authorities,  that  the  equity  jurisdiction  in  the  latter  case 
rests  on  the  ground  of  a  trust,  the  patentee  being  entitled 
to  the  profits  resulting  from  the  sale  or  use  of  his  invention, 
the  infringer  is  converted  into  a  trustee  for  the  patentee,  as 
regards  the  profits  thus  made,  and  of  which  he  would  other- 
wise be  deprived. 

But  in  order  to  maintain  a  suit  in  equity  for  an  account 
of  profits,  there  must  be  actual  profits  resulting  to  the 
infringer  susceptible  of  computation  or  estimation,  of  which 
the  patentee  could  be  deprived,  and  with  which  the  in- 
fringer can  be  charged  as  trustee.  If  from  the  character  of 
the  invention  there  can  be  nothing  in  the  nature  of  profits 
of  which  the  patentee  can  be  deprived,  there  is  no  basis  for 
charging  the  infringer  with  receiving  profits  for  his  benefit, 
and  nothing  for  which  he  can  be  called  upon  to  account. 

As  the  defendant's  counsel  well  observes,  if  one  should 
invent  and  patent  a  more  comfortable  bed  than  any  hereto- 
fore existing,  and  another  should  infringe  the  patent  by 
using  it,  the  use  of  the  bed  might  well  be  more  agreeable, 
and  afford  greater  comfort  and  satisfaction  to  the  infringer 
than  any  other;  yet  it  would  be  absurd  to  say  that  he 
derived  any  pecuniaiy  profits  from  its  mere  use  with  which 
he  could  be  charged  as  the  trustee  of  the  holder  of  the 
patent;  or  that  there  is  any  basis  of  profits  in  the  legal 


Dist.  Cal.]       Vaughan  v.  C.  P.  E.  E.  Co.  283 

1877.  j  Opinion  of  the  Court — Sawyer.  C.  J. 

86D8e  of  tbe  term  for  which  he  could  be  called  upon  in  a 
court  of  equity  to  account.     It  would  be  impossible  to 
predicate  profits  in  any  just  sense  upon  such  an  infringe- 
ment.    It  could  furnish  no  element  for  the  basis  of  an 
account.     The  same  is  true  of  many  inventions.     To  my 
mind  it  seems  clear  that  the  invention  now  in  question  is  of 
this  class.    The  patent  is  for  an   ''improvement  in  the 
mode  of  operating  brakes  for  cars,  or  railway  carriages." 
It  is  not  even  for  an  entire  brake,  but  only  an  element  in  a 
brake.     The  infringement  is  by  the  use  of  it  on  defendant's 
road.     In  order  to  use  it  at  all  the  infringer  must  have  a 
Toad,  with  rolling  stock,  and  all  the  expensive  equipments 
and  paraphernalia  of  a  road,   including  cars  and  other 
portions  of  the  brake.     How  is  it  possible  to  separate  this 
compai*atively  almost  infinitesimal  part  of  the  whole  from 
the  combined  elements  necessary  to  construct,  equip  and 
operate  a  railroad,  and  say  that  so  much  of  the  profits 
resulting  from  the  whole,  if  any  profits  there  are,  shall  be 
attributed  to  the  very  small  element  embodied  in  this  im- 
provement?   By  what  rule  or  measure  shall  it  be  deter- 
mined, what  advantage  in  money  results  to  the  infringer  from 
its  use  ?    There  is  no  loss  to  the  patentee  beyond  the  mere 
value  of  his  license.     And  even  in  that  particular  there  is 
no  loss  in  any  other  sense  than  that  he  fails  to  get  what  he 
never  bad  and  never  could  haye  unless  he  gets  it  from  the 
defendant.     He  could  not  have  used  the  invention  himself 
upon  the  defendant's  road,  and  he  could  not  have  sold  it  to 
anybody  else  to  use,  and  thereby  have  derived  any  profit 
from   the  sale;  for  nobody  but  the  defendant  could  use 
it  on  defendant's  road,  and  the  use  by  defendant  on  its 
road  could  not  possibly  have  interfered  in  any  way  to 
prevent  the  complainant  from  selling  his  invention  for  use 
on  any  other  road.     Unless   defendant    had    used  these 
brakes  they  would  not  have  been  used  at  all,  or  sold  for 
use  anywhere  else.     The  complainant  would  have  been  no 
better  off  if  defendant  had  not  used  his  invention,  and  he 
is  in  no  worse  condition  by  their  use  than  he  would  have 
been  had  his  invention  not  been  used.     It  is  for  his  in- 
terest,  then,  that  the  defendant  should  use  as  many  as 
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possible,  provided  lie  is  paid  the  value  of  the  license  for 
their  use;  and  if  defendant  does  use  them,  there  is  no  loss 
whatever  resulting  from  a  possible  sale  to,  or  nse  by,  other 
parties,  and  no  loss  beyond  the  money  value  of  the  license 
to  which  he  is  entitled. 

From  the  nature  of  the  invention  and  its  nse,  the  only 
possible  measure  of  damages,  and  the  only  sum  for  which 
the  defendant  is  liable  is  the  value  of  the  license  upon  the 
number  of  brakes  used  embracing  the  invention,  except 
that  the  damages  may  be  trebled  in  the  discretion  of  the 
court.  This  view  is  expressly  recognized  by  the  Supreme 
Court  in  Seymour  v.  McCormick  (16  How.  489),  where,  on 
discussing  the  rule  of  compensation  for  the  infringement 
of  patents,  it  is  said,  ''one  who  invents  some  improvement 
in  the  machinery  of  a  mill  could  not  claim  that  the  profits 
of  the  whole  mill  should  be  the  measure  of  damages  for  the 
use  of  his  improvement.  And  when  the  profits  of  the 
patentee  consists  neither  in  the  exclusive  use  of  the  thing 
invented  or  discovered,  nor  in  the  monopoly  of  making  it 
for  others  to  use,  it  is  evident  that  this  rule  could  not  ap- 
ply. The  case  of  Stimpson's  patent  for  a  turn-out  in  a  rail- 
road may  be  cited  as  an  example.  It  was  the  interest  of 
the  patentee  that  all  railroads  should  use  his  invention, 
provided  they  paid  him  the  price  of  his  license.  He  coald 
not  make  his  profit  by  selling  it  as  a  complete  and  separate 
machine.  An  infringer  of  such  a  patent  could  not  be  liable 
to  damage  to  the  amount  of  the  profits  of  his  railroad,  nor 
could  the  actual  damages  to  the  patentee  be  measured  by 
any  known  ratio  of  the  profits  of  the  road.  The  only  actual 
damage  which  the  patentee  has  suffered  in  such  a  case  is 
the  non-payment  of  the  price  which  he  has  put  on  his 
license,  with  interest,  and  no  more."  Stimpson's  patent 
turn-out  for  railroads  referred  to  by  the  court  is  entirely 
analogous  to  the  invention  now  in  question.  So  in  the  case 
of  Sanders  v.  Logan,  arising  upon  a  patent  for  "an  improve- 
ment in  winnowing  machines."  Mr.  Justice  Grier  says: 
''The  invention  claimed  is  for  an  improvement  in  the  ma- 
chinery of  grist-mills,  and  the  only  injury  to  plaintiff's 
rights  consists^  not  in  using  his  invention,  for  it  is  his  in- 
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terest  that  all  mills  should  adopt  and  use  it,  proyided  he  is 
paid  the  price  of  the  license.     Such  price  or  yalue  of  a 
license  is  the  true  measure  of  the  'actual  damages' suffered, 
and  of  the  remedy  ^vhich  the  patentee  can  obtain,  or  has  a 
right  to  claim  in  equity.     *    *    *    "When  the  measure  of 
damages  is  a  certain  sum,  and  does  not  require  an  account 
of  profits,  the  peculiar  jurisdiction  of  a  chancellor  is  not 
needed  for  that  purpose."     (Sanders  v.  Logan,  2  Fisher, 
170.)     And  in  Livingston  v.  Jones  (2  Fisher,  209),  the  same 
learned    judge    says:     "If    the   inventor's  profits  consist 
neither  in  the  exclusive  use  of  the  thing  invented,  nor  in 
the  monopoly  of  making  it  for  others  to  use,  but  in  having 
a  general  use  of  it  by  all  Tvho  are  willing  to  pay  him  the 
price  of  his  license,  then  the  non-payment  of  the  license 
fee  by  the  infringer  is  the  only  wrong  done  to  the  patentee. 
The  only  cases  in  which  the  measure  of  the  patentee's  dam- 
ages is  the  amount  of  the  infringer's  profit,  are  where  the 
invention  is  of  some  new  machine,  or  a  new  form  of  any 
kind  of  known  machine,  which,  as  a  distinct  species  of 
machine  or  manufacture,  is  more  valuable,  or  can  be  put  in 
the  market  cheaper,  so  as  to  supersede  or  exclude  other 
machines  or  manufactures  of  the  same  genus;    and  where 
the  profit  of  the  patentee  consists  in  a  complete  monopoly 
of  the  right  to  make  and  vend  the  new  machine,  or  manu- 
facture as  a  unit,  and  in  the  exclusion  of  all  competition. 
In  such  a  case,  the  only  measure  of  damage  in  a  court  of 
equity  is  the  amount  of  profits  made  by  the  infringer,  and 
it  is  in  such  cases  that  the  injured  party  should  seek  his 
remedy  in  a  court  of  chancery,  where  he  can  have  a  decree 
for  an  account,  and  an  injunction  to  protect  his  monopoly. 
But  it  is  plain  that  a  patentee  whose  invention  is  only  valu- 
able because  used  by  all  who  pay  a  license  fee,  and  who 
8uffei*s  no  other  wrong  than  the  detention  of  such  fee,  has 
fixed  his  own  measure  of  compensation,  and  needs  none  of 
the  remedies  which  it  is  the  duty  of  the  chancellor  to  give 
for  his  protection.     An  injunction  would  do  him  no  good; 
"an  account  is  not  wanted,  and  the  only  remedy  to  which 
he  is  entitled  being  a  judgment  for  a  given  sum  of  money, 
with  interest,  a  court  of  law  is  the  proper  resort,  where 
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also  be  may  recover  a  peualty  to  the  extent  of  treble  dam- 
ages, if  the  judge  sees  fit  to  inflict  it.'* 

The  case  made  by  the  bill  is  emphatically  one  of  the  kind 
refeired  to  in  the  cases  cited.  There  is  no  element  in  it 
upon  which  to  base  an  account  of  profits.  The  only 
injury,  as  said  by  Mr.  Justice  Grier,  is  not  in  the  use  of 
the  invention,  but  in  refusing  to  pay  the  value  of  the  license 
for  its  use.  If  a  license  fee  is  established,  that  is  the 
measure  of  the  injury  fixed  by  the  patentee  himself.  If 
not,  then  its  value  must  be  found  from  other  evidence,  and 
in  both  cases,  and  especially  in  the  latter,  the  question  as 
well  as  the  novelty  of  the  invention  and  the  question  of  in- 
fringement is  peculiarly  one  for  determination  by  a  jury. 
There  is  nothing  requiring  the  aid  of  a  chancellor. 

As  a  bill  for  an  account  of  profits,  then,  it  fails  to  show  a 
case  for  equitable  cognizance.  As  no  case  for  an  account  is 
presented,  of  course  there  is  no  need  of  a  discovery  in  aid 
of  an  account. 

So,  also,  the  bill  fails  to  present  a  case  for  discoyery  as 
an  independent  ground  of  equitable  jurisdiction.  A  bill 
purely  of  discovery  in  aid  of  the  jurisdiction  of  a  court  of 
law  must  allege  that  the  facts  are  material  to  the  plaintifiTs 
case,  and  that  the  discoveiy  of  them  by  the  defendant  is  in- 
dispensable as  proof;  for,  if  the  facts  lie  within  the  knowl- 
edge of  witnesses,  who  may  be  called  in  a  court  of  law,  that 
furnishes  sufficient  ground  for  a  court  of  equity  to  refuse 
aid.  In  such  a  case  there  is  no  need  of  discovery.  {Gelston 
v.  Hoyl,  1  John.  Ch.  547;  Seymour  v.  Seymour,  4  J.  Ch.  409; 
Story's  Eq.  sec.  74,  690,  14936.)  In  this  bill  there  are  none 
of  these  essential  allegations;  and  it  is  apparent  that  none 
could  be  truthfully  made,  for  the  sole  defendant  is  a  cor- 
poration— an  ideal,  non-sentient  being,  that  can  have  no 
knowledge,  and  can  only  answer  under  its  seal;  while  all 
the  facts  are  necessarily  within  the  knowledge  of  living  in- 
dividuals, the  officers  and  employees  of  the  corporation, 
who  must,  from  the  nature  of  the  case,  furnish  the  infor- 
mation; and  all  are  competent  witnesses  who  can  be  called 
upon  to  testify  and  furnish  the  information  in  a  court  of 
law  as  fully  and  effectually  as  in  a  court  of  equity.     If  the 
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coroplainant  had  commenced  an  action  at  law  to  recover  the 
license  fee,  or  the  value  of  a  license  for  the  number  of  brakes 
used,  I  apprehend  the  bill  would  not  be  entertained  upon 
the  facts  of  this  case,  by  any  court  of  equity,  for  the  mere 
purpose  of  discoveiy  in  aid  of  such  action. 

If  the  views  expressed  are  sound,  then  the  plaintiff  has  a 
"  phiin,  adequate  and  complete  remedy  at  law  "  in  an  action 
for  damages,  the  full  measure  of  which  is  the  value  of  a 
license  for  the  use  of  his  improvement.  This  remedy  is  as 
plain,  easy,  practical,  prompt,  and  effectual  as  any  that  can 
be  afforded  in  equity.  As  the  actual  damages  may  be 
trebled,  it  is  in  this  respect  a  better  remedy.  And  where 
such  a  remedy  is  afforded  at  law,  the  statute  expressly  pro^ 
vides  that  a  suit  in  equity  shall  not  be  maintained  in  the 
courts  of  the  United  States.  (Rev.  Stat.  sec.  723.)  It  is 
claimed,  however,  that  there  is  an  allegation  in  the  bill  that 
profits  have  accrued,  and  that  this  is  sufficient  on  demurrer. 
Nor  lis  V.  Johnson  (3  Blatch.  80)  is  cited  in  support  of  the 
bill.  The  demurrer  was  overruled  in*  that  case,  but  the 
court  said,  in  the  course  of  the  opinion:  *'  It  (the  jurisdic- 
tion) must  rest  upon  the  case  made  by  the  defendants  on 
the  merits,  for  the  court  afterward  to  determine  whether 
the  jurisdiction  will  be  exercised  in  equity  or  only  by  a  suit 
at  law."  In  that  case,  there  was  some  possibility  that  profits 
as  such  might  accrue  from  tha  use  of  the  invention.  But  in 
this  case  it  is  plain,  from  the  nature  of  the  invention  set 
out  in  the  bill,  that  it  can  furnish  no  element  for  estimating 
any  actual  profits  acci-uing  from  the  use  of  the  invention; 
and  that  the  measure  of  the  plaintiff's  recovery  must,  froni 
necessity,  be  the  license  fee  or  value  of  the  license  for  its 
use.  The  use  to  which  a  brake  is  put,  and  its  relation  to 
the  car,  or  the  railroad  and  its  operation,  is,  at  this  day, 
matter  of  common  knowledge,  and  of  which  the  court  can 
take  notice  as  such,  especially  in  connection  with  the  de- 
scription of  its  use  and  operation  given  in  the  bill.  (Drown 
V.  Ptpei'y  1  Otto.  42,  43.)  Should  the  case  go  to  a  hearing, 
and  it  should  turn  out,  upon  the  evidence,  that  there  was 
no  case  for  equitable  cognizance,  the  court  would  dismiss 
the  bill.  {Leivis  v.  Codes,  23  Wal.  469;  Bipp  v.  Babin,  19 
How.  278.)    In  the  former  case,  the  court  says:    '*In  the 
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present  case,  the  objection  was  not  made  by  demurrer,  plea 
or  answer,  nor  was  it  suggested  by  counsel;  nevertheless,  if 
it  clearly  exists,  it  is  the  duty  of  the  court  sua  sponte  to 
recognize  it  and  give  it  effect.  It  is  the  universal  practice 
of  courts  of  equity  to  dismiss  the  bill,  if  it  be  grounded 
upon  a  merely  legal  title.  In  such  case  the  adverse  party 
has  a  constitutional  right  to  a  trial  by  jury."  So  in  this 
case  a  mere  action  for  damages  brought  in  a  court  of  equity 
would  deprive  the  defendant  of  this  constitutional  right  to 
a  trial  by  jury.  It  is  just  as  apparent  now,  from  the  allega- 
tions of  the  bill,  that  the  remedy  must  be  confined  to  the 
value  of  the  license  which  may  as  well  be  recovered  at  law 
as  in  equity,  as  it  can  be  after  going  to  the  expense  of  tak- 
ing testimony  and  of  a  hearing  in  equity.  The  general  al- 
legation of  profits  accrued  in  any  practical  sense  is  mani- 
festly merely  colorable,  which  cannot  in  the  nature  of  things 
be  sustained,  and,  doubtless,  for  the  purpose  of  withdraw- 
ing the  case  from  a  jury  and  giving  jurisdiction  to  a  court 
of  equity.  This  being  so,  I  can  see  no  reason  for  not  dis- 
missing the  bill  at  this  stage  of  the  proceedings,  as  it  must 
be  to  the  advantage  of  all  parties  to  take  this  course. 

Since  this  case  was  submitted,  the  District  Judge,  holding 
the  Circuit  Court  in  the  district  of  Tennessee,  sustained  a 
similar  bill,  as  a  bill  for  an  account  and  discovery,  in  the 
case  of  Vaughan  v.  Hie  East  Tennessee^  Virgvna  and  Georgia 
Bailroad  Co.  (9  Chi.  Leg.  News,  255.)  The  plaintiff  is  the 
same,  and  it  is  understood  that  the  bills  in  the  two  cases  are 
precisely  identical,  with  the  exception  of  their  having  been 
filed  against  different  defendants.  The  decision  in  that  case 
is  doubtless  correct,  if  the  bill  presents  a  proper  case  for 
an  account  and  discovery.  The  learned  judge  seems  to 
have  assumed,  without  discussion,  that  the  bill  does  pre- 
sent a  proper  case  for  an  account  and  discovery — the  very 
point  which,  in  this  case,  has  been  most  strenuously  com- 
bated by  the  defendant.  If  I  am  correct  in  the  views 
already  expressed,  the  premises  upon  which  the  conclusion 
of  the  learned  judge  rests  fail;  otherwise,  he  is  right,  and 
I  am  wrong.  The  Supreme  Court  must  authoritatively  de- 
termine the  question. 

Let  the  demurrer  be  sustained,  and  the  bill  dismissed. 
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Mahoney  MiNiNCf  Company  v.  Samuel  Bennett. 

CiBOUTT  Court,  Distbigt  of  Calzfobnia. 
August  20, 1877. 

1.  Bemoyal  of  Gausks— PBOYisioNAii  Bembdikb. — ^Where  proceedings  have 

been  perfected  for  removing  a  cause  from  a  State  court  to  the  Circuit 
Court  of  the  United  States,  under  the  act  of  Congress  of  1875  (18  Stat 
470),  the  Circuit  Court,  upon  petition  and  notice  to  the  adverse  part3'', 
will  grant  leave  to  file  a  copy  of  the  record  in  said  court  before  the  first 
day  of  the  next  succeeding  term  thereafter,  for  the  purpose  of  adminis- 
tering  vdthout  delay  any  of  the  provisional  remedies  to  which  the  peti- 
tioning party  may  be  entitled. 

2.  JajiiSDicTioN  AFTKB   BKMOTAii. — The  Circuit  Court,  upon  such  petition 

and  notice,  has  jurisdiction  to  grant  leave  to  file  the  record  before  the 
day  appointed  by  statute;  and,  after  the  filing  of  the  record  in  pursu- 
ance of  such  leaye,  to  proceed  to  grant  any  provisional  relief  to  which 
the  party  may  be  entitled. 

Before  Sawyeb,  Circuit  Judge. 

Motion  for  leave  to  file  record  in  a  case  transferred  from 
the  State  court  before  the  time  appointed  by  law,  and  for  a 
preliminary  restraining  order.  The  facts  appear  in  the 
opinion. 

Wm,  M.  Stewart,  for  motion. 

Wm.  H.  Sharp,  contra. 

Sawyeb,  Circuit  Judge.  On  July  16, 1877,  the  complain- 
ant filed  its  bill  in  the  State  District  Courtof  the  Nineteenth 
Judicial  District,  among  other  things,  praying  an  injunction 
against  the  sale  and  working  of  the  mine  claimed  by  the 
complainant.  At  the  same  time  it  gave  defendant  notice  of 
an  application  for  a  preliminary  injunction.  On  August  6, 
the  defendant  gave  notice  of  his  appearance,  and  of  a  peti- 
tion to  remove  the  case  to  the  United  States  Circuit  Court, 
on  the  ground  that  the  defendant  is  a  citizen  of  Prussia,  the 
complainant  being  a  domestic  corporation;  which  motion 
was  granted  on  August  14,  before  the  application  for  a  pre- 
liminary injunction  had  been  heard  by  the  court.  The  first 
day  of  the  next  succeeding  term  of  the  said  Circuit  Court 
wotdd  be  the   fourth  Monday  in  November,  nearly  four 
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mouths  distant.     The  complainant  thereupon  immediately 
gave  defendant  notice  of  an  application  to  the  Circuit  Court 
for  leave  to  file  a  copy  of  the  record  of  the  case  in  said 
court;  and  that  upon  leave  being  granted  it  would  apply  for 
a  preliminary  injunction  upon  the  same  grounds  as  stated 
in  the  application  for  an  injunction  in  the  State  court  before 
the  making  of  the  order  of  removal.     The  defendant  ob- 
jects to  the  hearing  of  the  application  for  leave  to  file  the 
copy  of  the  record,  as  well  as  the  further  motion  for  an  in- 
junction, on  the  ground  that,  under  the  statute,  he  has  till 
the  first  day  of  the  next  term  to  file  the  record;  and  that, 
until  that  day,  this  court  can  have  no  jurisdiction  over  the 
cause.     It  is  true,  as  urged  by  defendant,  that  the  statute 
makes  no  provision  for  filing  the  copy  of  the  record  before 
the  first  day  of  the  next  succeeding  term,  or  by  any  other 
person  than  the  party  removing  the  cause.     But  it  is  also 
true   that  there   is   nothing  prohibiting  the   filing   of  the 
record  at  an  earlier  day,  or  by  any  party  interested,  other  than 
the  one  removing  the  cause.     Where  a  sufficient  petition  is 
filed  in  a  proper  case  for  removal,  and  a  sufficient  bond 
given,  the  proceedings  being  all  regular  and  sufficient,  the 
State  court  can  take  no  further  proceedings  in  the  case  with- 
out usurping  jurisdiction  (18  Stat.  471,  sec.  3;  Insurance  Co. 
V.  Dumij  19  Wall.  224).     If,  after  completing  the  proceed- 
ings for  a  removal,  so  far  as  to  deprive  the  State  court  from 
taking  any  further  action,  there  is  no  means  by  whioh  the 
Circuit  Court  can  get  hold  of  the  case  till  the  first  day  of 
the  next  succeeding  term,  there  will  be  a  case  pending,  in 
some  cases  for  many  months,  in  which  no  court  has  juris- 
diction to  take  any  action  whatever.     An  attachment  may 
have  been  obtained,  which  ought  to  be  dissolved,  and  which 
it  would  be  ruinous  to  the  defendant  to  continue;  so  an  in- 
junction, or  the  appointment  of  a  receiver,  may  be  impera- 
tively required  to  protect  the  interest  of  the  complainant 
pending  the  action,  which  no  court  has  power  to  grant  until 
too  late;  or  an  injunction,  or  a  preliminary  restraining  order 
may  be  improperly  granted,  and  the  removal  made  before 
the  injured  party  can  be  relieved.     In  case  of  a  removal 
pending  a  motion  for  oa  injunction,  or  application  for  a 
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receiyer,  a  party  might  be  obstructed  in  obtaining  a  pro- 
Tisional  remedy  to  which  he  is  entitled,  at  a  rainous  sacri- 
fice.    He  could   not  move  in  that  ease,  because  it  iti  sus- 
pended between  two  courts,  neither  of  which  can  act;  and 
he  could  not  even  dismiss  his  notion  and  commence  a  new 
one  in  the  National  courts,  wherein  the  court  would  have 
jurisdiction  to  afford  him  provisional  relief,   because,   if 
neither  court  has  authority  to  take  action,  it  has  no  author- 
ity to  enter  an  order  of  dismissal  of  the  action  once  pend- 
ing, until  the  statutory  time  for  filing  the  copy  of  the  record 
in  the  National  courts  has  elapsed  and  the  record  has  been 
filed.     The  iujured  party  would,  therefore,  be  remediless. 
If  such  be  the  law,  causes  will  doubtless  often  be  transferred 
for  the  purpose  of  accomplishing  these  results,  thereby  de- 
feating the  ends  of  justice.     From  the  moment  that  the 
proceedings  for  removal  are  perfected,  the  Gircuit  Gourt,  in 
my  judgment,  is  in  a  position  to  take  jurisdiction  for  the 
purposes  indicated;  and  it  only  needs  the  record  to  enable 
it  to  proceed.     Under  sections  7  and  8  the  court  is  expressly 
given  authority  to  take  the  means  prescribed  to  obtain  the 
record,  where  the  State  court,  or  its  officers,  refuse  to  fur- 
nish a  copy.     For  some  purposes,   at  least,    the  Gircuit 
Court  may  take  action  before  the  record  is  filed.     The  only 
obstacle  to  proceeding  is  the  want  of  the  record.     After  a 
careful  consideration  of  the  act  of  Gongress,  I  have  reached 
the  conclusion  that,  where  the  necessary  proceedings  have 
been  taken  in  a  proper  case,  to  remove  a  cause  from  a  State 
to  a  National  court,  and  the  facts  are  made  to  appear  in  a 
petition  filed  in  the  court  to  which  the  cause  is  removed, 
this  forms  a  sufficient  basis  upon  which  such  court  has 
jurisdiction  to  act,  after  due  notice  to  the  adverse  party, 
and  upon  which  leave  to  file  the  record  may  be  granted; 
and,  after  the  record  has  been  filed  in  pursuance  of  such 
leave,  that  the  court  has  jurisdiction,  in  its  discretion,  to 
proceed  and  administer  all  provisional  remedies  applicable 
to  the  case.     Any  other  construction  would  work  intolerable 
inconvenience  and  remediless  injury  to   the  parties,   and 
could  not  have  been  contemplated  by  Gongress.     It  was  in- 
tended to  put  the  burden  of  making  the  transfer  of  the 
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record  upon  the  party  ayailing  himself  of  the  right  giyen; 
and  it  was  only  to  secure  this  end  that  he  is  mentioned  in 
the  act  in  this  connection,  and  means  provided  for  securing 
his  action  within  a  reasonable  time.  As  no  duty  was  im- 
posed upon  the  other  party,  there  was  no  necessity  for  nam- 
ing him  in  connection  with  these  provisions.  I  think,  how- 
ever, the  act  should  be  amended,  authorizing  either  party, 
at  any  time,  to  file  the  record  upon  giving  notice  to  the  ad- 
verse party,  and  expressly  authorizing  the  Circuit  Court  to 
thereupon  proceed  with  the  case,  as  otherwise  great  delay 
may  often  result  from  a  removal.  Mr.  Circuit  Judge  Dillon, 
also,  seems  to  be  of  the  opinion  that  the  Circuit  Court  may 
take  jurisdiction,  upon  due  notice,  for  the  purposes  of  ad- 
ministering provisional  remedies.  (Dillon's  Removal  of 
Causes,  p.  71.)  Let  leave  to  file  a  copy  of  the  record  be 
granted. 

NoTX.--Tlie  record  hftrlng  been  filed,  and  the  defendant  not  being  ready  to  respond  to 
the  motion  for  an  injunction,  the  conrt,  upon  e»  parte  application  at  chambers,  upon 
security  being  given,  granted  a  restraining  order  till  the  application  could  be  heard. 

August  ao,  1877. 


I.  W.  Lord  v.  Goodall,  Nelson  &  Perkins  Steam- 
ship Company. 

CiBcurr  CouBT,  District  op  CAUFOBinA. 
August  28,  1877. 

1.  Inteb-Statk  Commebor. — Where  a  vessel  mnning  npon  the  ocean  be- 
tween ports  of  the  same  State  carries  merchandise  between  sach  ports, 
destined  to  points  in  other  or  foreign  States,  on  through  bills  of  lading, 
or  carries  passengers  between  such  ports,  destined  to  points  in  other 
States,  or  foreign  coantries,  upon  through  tickets,  she  is  engaged  in 
inter-state  and  foreign  commerce,  and,  as  an  instrument  of  such  com- 
merce, is  subject  to  the  regulating  power  of  Congress,  and  the  pro- 
visions of  section  4283  of  the  revised  statutes,  limiting  the  liability  of 
owners,  are  applicable  to  such  vessel. 

2.   DOMKSTIO   GOMMKBCB  ON  VbSSKL  EnOAOED  IN  InTER-StATE  CoMlCEBCK. — 

"Where  such  a  vessel  also  carries  merchandise  fi'om  one  port  to  another 
port  of  destination  in  the  same  State,  the  provisions  of  section  4283  of 
the  Revised  statutes,  limiting  the  liability  of  owners  of  vessels  for  losses 
occurring  without  their  privity  or  knowledge,  are  applicable  to  sach 
merchandise,  as  well  as  to  merchandise  destined  to  other  States  or 
foreign  oonntries. 
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3.  Sakk. — A.  party  using,  for  the  transportation  of  his  goods,  an  instrument 

of  commerce,  ivhich  is  subject  to  the  regulating  power  of  Congress, 
must  use  it  subject  to  all  the  limitations  imposed  upon  its  use  by  Con- 
gress. 

4.  Privitt  OB  Kkowlkdok  of  Owner. — The  word  "privity"  of  the  owner, 

used  in  section  4283  of  the  revised  statutes,  means  some  fault  or 
neglect  in  which  the  owner  of  the  vessel  personally  participates;  and 
'* knowledge,"  as  used,  means  some  personal  cognizance,  or  means  of 
knowledge,  of  which  he  is  bound  to  avail  himself,  of  a  contemplated 
loss,  or  of  a  condition  of  things  likely  to  produce  or  contribute  to  a 
loss,  without  adopting  appropriate  means  to  prevent  it. 

5.  CoBPOBATioNs  AS  OwNEBs. — Where  the  owner  is  a  corporation,  the  privity 

or  knowledge  of  the  managing  officers  of  the  corporation  is  privity  or 
knowledge  on  the  pnrt  of  the  corporation  itself. 

6.  Cabe  of  Owmeb  in  Fiitxno  out  Ship. — The  owner  is  bound  to  exercise 

the  utmost  care  in  the  selection  of  a  competent  master  and  crew,  and  in 
providing  a  veesel  in  all  respects  seaworthy;  and  if,  by  reason  of  any 
neglect  or  fault  in  these  particulars,  a  loss  occurs,  the  owner  is  in  privity 
within  the  meaning  of  the  statute. 

7.  Same. — ^If  the  owner  exercises  due  care  in  the  selection  of  the  master 

and  crew,  and  in  providing  a  seaworthy  vessel,  and  a  loss  afterward 
occurs,  without  his  privity  or  knowledge,  through  the  negligence  of  the 
master  or  crew,  or  from  some  secret  defect  in  the  ship  or  its  equipments, 
which  could  not  have  been  discovered  or  avoided  by  the  exercise  of 
proper  care  on  his  part,  the  owner's  liability  is  within  the  limitation  of 
the  statute. 

8.  ConPASSEs — Seawobthinbbs. — In  order  to  be  seaworthy,  a  ship  must  be 

furnished  with  suitable  compasses. 

9.  Causes  ABisiNa   aftbb  Leaving  Pobt. — Where   a   vessel   is   properly 

officered  and  manned,  and  in  all  respects  seaworthy,  when  she  leaves 
port,  and  a  loss  occurs  from  the  subsequent  negligence  of  the  master 
or  crew,  or  from  other  causes  arising  during  the  voyage,  without  the 
privity  or  knowledge  of  the  owner,  the  owner's  liability  is  within  the 
limitations  prescribed  by  the  statute. 

10.  Dkviatino  Compasses. — Where  the  ship  is  provided  with  several  correct 
compasses,  and  one  compass,  from  any  cause,  deviates,  if  the  master, 
by  the  exercise  of  ordinary  care  and  skill,  can  discover  the  deviation, 
and  correct  the  deviating  compass  by  the  others,  and  thus  be  able  to 
steer  the  proper  courses,  the  ship  is,  in  this  respect,  seaworthy . 

Before  Sawyeb,  Circuit  Judge. 

Action  against  the  owner  of  the  vessel  to  recover  the 
value  of  goods  lost  bj  the  wreck  of  the  steamship  Ven- 
tura. The  jury  was  instructed  in  accordance  with  the 
views  expressed  in  the  following  opinion,  and  a  verdict  was 
returned  for  the  defendants.  The  testimony  disclosed  the 
following  state  of  facts : 
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The  steamship  Venturay  of  about  800  tons  burden,  from 
January  22,  1875,  to  April  20,  1876,  was  owned  by  defend- 
ant, a  corporation  formed  under  the  laws  of  the  State  of 
California,  and  was  running  regularly  upon  the  Pacific 
Ocean,  as  a  passenger  and  freight  ship,  between  the  ports 
of  San  Francisco  and  San  Diego,  touching  at  the  interme- 
diate ports,  the  ports  between  which  she  was  plying  being 
some  five  hundred  miles  apart,  and  together  with  all  the 
intermediate  ports  situated  within  the  State  of  California. 

Goods,  upon  through  bills  of  landing  from  cities  in  the 
Eastern  States,  were  sent  across  the  continent  by  rail  to 
San  Francisco,  and,  at  the  latter  port,  transfeiTed  to  the 
steamer  Ventura,  and  thence  carried  on  said  steamer  to  San 
Diego,  Los  Angeles,  and  other  intermediate  ports,  and  vice 
vei'sa.  So,  also,  passengers  for  Texas,  Arizona  and  New 
Mexico  purchased  through  tickets  of  the  company  from  San 
Francisco,  going  by  the  steamer  Ventura,  to  San  Diego; 
thence  by  stage  over  a  line  deflecting  into  Mexico,  and  re- 
turning into  California  through  the  southern  part  of  the 
latter  State,  to  and  through  Arizona  and  New  Mexico  to 
Texas.  Merchandise  was  also  shipped  on  board  said 
steamer,  from  southern  ports  of  California,  for  ports  in 
Oregon  and  British  Columbia.  On  the  night  of  April  20, 
1876,  while  on  a  yoyage  from  San  Francisco  to  San  Diego, 
the  said  steamer  ran  ashore  at  Point  Sur,  in  a  dense  fog,  and 
was  wrecked,  there  being  a  total  loss  of  ship  and  cargo. 
This  action  is  brought  against  the  owner  to  recover  the 
aggregate  value  of  goods  amounting  to  some  $60,000,  shipped 
by  various  parties  on  said  steamer  at  San  Francisco,  for  San 
Diego  and  various  intermediate  ports,  the  respective  owners 
having  assigned  their  several  rights  of  action  to  the  plaint- 
iff. The  ship,  at  the  time  of  her  loss,  was  furnished  with 
five  compasses — one  spirit  and  four  mariner's  compasses, 
of  the  usual  construction.  The  spirit  compass  and  one 
other  were  in  the  pilot-house.  One  compass  was  on  the 
deck,  in  the  after  part  of  the  ship,  and  farthest  removed 
from  the  machinery,  boilers,  etc.,  and  this,  the  testimony 
indicates,  was  regarded  as  the  standard  compass.  One  was 
in  the  mate's  room,  and  the  other  easily  accessible  to  the 
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master.  The  testimony  showed  that  the  ship  was  usually 
steered  by  the  spirit  compass,  as  it  was  less  disturbed  by  a 
rough  sea.  The  officers  of  the  corporation  defendant  testi- 
fied that  they  procured  the  best  compasses  to  be  had,  and 
that  they  had  no  knowledge  of,  or  any  reason  to  suspect, 
'  any  defect  in  any  of  the  compasses.  A.  witness  who  went 
on  the  steamer  as  mate,  seven  months  before,  testified  that 
at  that  time  the  spirit  compass  deviated  from  half  to  three- 
fourths  of  a  point,  and  that  the  deviation  was  constant. 
Captain  Harloe,  who  afterward  made  two  voyages  in  the 
steamer  as  master,  and  the  voyages  immediately  preceding 
the  one  in  which  she  was  lost,  testified  that  the  compasses 
were  correct,  and  that  he  so  informed  Captain  Fake,  who 
commanded  at  the  time  of  the  loss.  Captain  Fake  took 
charge  of  the  vessel  four  days  before  her  departure.  He 
testified  that  he  examined  the  compasses  to  see  if  they  were 
correct,  and  found  them  so;  that  he  tested  them  as  he  went 
out  of  the  Heads,  and  they  appeared  correct  then,  and  were 
correct  on  the  several  courses — some  three  or  four—run 
before  he  got  into  the  fog.  But  that,  after  the  vessel  struck, 
he  looked  at  the  spirit  compass,  and  found  that  it  deviated 
about  half  a  point.  This  was  the  first  deviation  he  had 
noticed.  The  mate,  on  the  voyage,  also  corroborates  the 
master  as  to  his  examination  and  testing  of  the  compasses; 
and  testified  that  they  carried  the  vessel  on  the  correct 
course  through  the  several  courses  run  before  they  got  into 
the  fog,  and  he  did  not  notice  any  deviation  afterward. 
There  was  nothing  to  show  that  any  of  the  compasses,  other 
than  the  spirit  compass,  were  incorrect;  but,  on  the  con- 
trary, the  testimony  was  that  they  were  correct.  Since  the 
time  when  the  spirit  compass  was  said  to  have  deviated, 
seven  months  before,  there  had  been  some  change  in  the 
location  of  the  boiler  and  iron  works,  removing  them  con- 
siderably further  from  the  location  of  the  compass.  The 
testimony,  fUso  was,  that  all  compasses  are  more  or  less  in- 
accurate, and  are  liable  to  deviate  in  some  degree;  that  one 
object  in  having  several  compasses  is  to  enable  the  master 
to  discover  and  correct  any  deviation  that  may  occur;  and 
that  where  there  are  several  good  compasses  on  board,  a 


296  Lord  v.  G.  N.  &  P.  S.  Co.  [Cir.  Cfc. 

statement  of  Facts.  [AagoBt, 

competent  master,  bj  the  exercise  of  ordinary  care  and 
skill,  can  correct  any  deviation  that  may  cliance  to  occnr. 
There  was  testimony  as  to  variable  strong  corrents  in  the 
region,  and  before  arriving  at  the  location  of  the  wreck. 

The  defense  was,  that  the  accident  occurred  without  the 
**  privity  or  knowledge"  of  the  owner  of  the  steamer,  and, 
there  being  a  total  loss,  that  the  defendant  is  exonerated 
from  further  liability,  ^under  section  4283  of  the  revised 
statutes,  which  reads  as  follows: 

' '  The  liability  of  the  owner  of  any  vessel  for  any  embezzle- 
ment, loss  or  destruction,  by  any  person,  of  any  property, 
goods  or  merchandise  shipped  or  put  on  board  of  such 
vessel,  or  for  any  loss,  damage  or  injury  by  collision,  or  for 
any  act,  matter  or  thing,  loss,  damage  or  forfeiture,  done,  oc- 
casioned or  incurred,  without  the  privity  or  knowledge  nt 
such  owner  or  owners,  shall  in  no  case  exceed  the  amount 
or  value  of  the  interest  of  such  owner  in  such  vessel  and 
her  freight,  then  pending." 

On  the  part  of  the  plaintiff  it  was  insisted:  1.  That  as  to 
the  goods  in  question,  the  steamer  was  strictly  engaged  in 
domestic  commerce  within  the  State  of  California,  which  is 
wholly  under  the  conti*ol  of  the  State,  and  not  subject  to 
regulation  by  Congress,  under  the  clause  of  the  national 
constitution,  conferring  power  to  regulate  commerce  with 
foreign  nations,  between  the  States  and  with  the  Indian 
tribes;  and,  therefore,  that  the  statute  invoked  can  have  no 
application ;  2.  If  wrong  in  this,  that  the  defendant,  as  an 
implied  term  of  its  contract,  undertook,  at  all  events,  to 
furnish  a  seaworthy  vessel,  or,  in  other  words,  warranted  the 
seaworthiness  of  the  vessel,  and  that  if  from  any  defect, 
whether  unknown  or  not,  a  loss  occurred,  the  owner  is  re- 
sponsible for  the  entire  loss,  even  though  he  be  without 
fault.  It  was  further  claimed  that  the  steamer,  in  this  in- 
stance, was  not  supplied  with  comptisses  suited  to  the 
navigation  in  which  she  was  engaged;  that  in  this  particular 
she  was  unseaworthy,  and  that  this  defect  caused  or  con- 
tributed to  the  loss. 

S.  F.  Leib  and  I7i08.  H.  Laine,  for  plaintiff. 
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Hall  JilcAUisler  and  Milton  Andros,  for  defendant. 

Sawteb,  Circuit  Judge,  after  stating  the  facts.  Upon  the 
facts  as  stated  there  can  be  no  doubt,  since  the  decision  in 
the  Daniel  Ball  (lOWal.665),  that  the  steamer  Ventvra  was 
engaged  in  both  inter-state  and  foreign  commerce;  and,  as  an 
instrument  of  such  commerce,  was  subject  to  the  regtdating 
power  of  Congress,  notwithstanding  the  fact  tliat  the  par- 
ticular goods  in  question  were  passing  only  from  port  to  port 
within  the  State  of  California,  and  constituted  a  portion  of 
its  domestic  commerce.  In  the  case  cited  the  Supreme 
Court,  in  relation  to  the  vessel  then  in  question,  says: 

''So  far  as  she  was  employed  in  transporting  goods  des- 
tined for  other  States,  or  goods  brought  from  without  the 
limits  of  Michigan,  and  destined  to  places  within  that  State, 
she  was  engaged  in  commerce  between  the  States;  and  how- 
ever limited  that  commerce  may  have  been,  she  was,  so  far 
as  it  went,  subject  to  the  legislation  of  Congress.  She  was 
employed  as  an  instrument  of  that  commerce;  for  whenever 
a  commodity  has  begun  to  move,  as  an  article  of  trade, 
from  one  State  to  another,  commerce  in  that  commodity  be- 
tween the  States  has  commenced.  The  fact  that  several 
different  and  independent  agencies  are  employed  in  trans- 
porting the  commodity — some  acting  entirely  in  one  State, 
and  some  acting  through  two  or  more  States — does  in  no 
respect  affect  the  character  of  the  transaction.  To  the  ex- 
tent in  which  each  agency  acts  in  that  transportation  it  is 
subject  to  the  regulation  of  Congress." 

The  vessel,  then,  was  an  instrument  of  inter-state  and 
foreign  commerce,  and  as  such  was  within  the  regulating 
power  of  Congress.  But  does  this  power  extend  to  a  limita- 
tion of  tbe  liability  of  the  owner  as  to  those  goods  shipped 
upon  her  from  one  port  to  another,  in  the  same  State,  and 
constituting  a  part  of  the  domestic  commerce  of  such  State  ? 
This  seems  to  be  a  new  question,  as  I  find  no  case  in  which 
it  has  been  decided,  or  even  discussed. 

In  order  to  provide  better  security  for  the  lives  of  pas- 
sengers, and  the  safety  of  merchandise  shipped.  Congress, 
in  1838,  passed  an  act  requiring  all  vessels  propelled,  in 
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whole  or  in  part,  by  steam,  to  be  inspected,  and  forbidding 
their  employment  in  commerce  without  first  being  licensed 
upon  such  inspection,  and  without  complying  with  many 
prescribed  conditions  as  to  the  manning  and  equipment  of 
the  vessel.  It  provided  that  a  sufficient  number  of  skillful 
engineers  should  be  employed;  also,  for  safety-valves,  the 
number  and  character  of  boats  to  be  carried,  iron  tiller- 
rods,  hose,  signal-lights,  etc.  In  1852,  an  amendatory  act 
was  passed,  adding  many  other  conditions,  such  as  provid* 
ing  for  pumps,  safety-plugs,  life-preservers,  means  of  access 
to  decks;  limiting  the  amount  of  steam  to  be  used,  and  the 
number  of  passengers  to  be  carried;  excluding  carriage  of 
dangerous  goods;  requiring  license  of  engineers,  masters, 
pilots;  prescribing  kind  and  quality  oi  boiler-iron  to  be 
used,  etc.  These  and  many  other  onerous  conditions  are 
imposed  upon  owners — some  as  conditions  precedent  to  the 
use  of  the  vessel  at  all,  and  the  observance  of  the  others  en- 
forced by  forfeitures,  fines,  liabilities  and  severe  penalties, 
civil  and  criminal.  All  these  precautions  are  taken  for  the 
safety  and  better  security  of  life  and  property  embarked  in 
commerce.  As  a  counterpoise,  in  some  degree,  to  these 
severe  and  onerous  conditions,  and  as  an  encouragement  to 
citizens  to  build  ships  and  engage  in  commerce,  some  lim- 
itations, also,  were  subsequently  placed  on  the  common-law 
liabilities  of  ship-owners,  by  the  provisions  of  the  statute 
in  question,  first  adopted  in  1851,  and  which,  with  the  other 
provisions  cited,  have  been  carried  into  the  present  revised 
statutes.  One  means  of  securitv  is  to  a  certain  extent  sub- 
stituted  for  the  other,  and  it  cannot  reasonably  be  doubted, 
I  think,  that,  upon  the  whole,  the  security  afforded  by  the 
provisions  of  the  statute,  if  properly  enforced,  notwith- 
standing the  limitation  of  the  personal  liability  of  owners 
provided  for,  is  far  greater  than  it  would  be  under  the  full 
common-law  liability  of  owners  without  the  security  pro- 
vided by  Congress.  However  this  may  be,  a  vessel  engaged 
in  inter-state  or  foreign  commerce,  as  an  instrument  of  such 
commerce,  is  brought  within  the  regulating  power  of  Con- 
gress; and  Congress  has  seen  fit  to  make  these  provisions, 
together  with  the  changes  in  the  responsibilities  and  liabili- 
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ties  of  the  owners  of  such  vessels.     Congress  deals  with  the 
Tassel  as  an  instrument  of  commerce,  and  the  rights  and  obli- 
gations of  the  owners  as  related  to  snch  instrnment.     The 
yessely  being  engaged  in  inter-state  or  foreign  commerce, 
must  conform  to  the  regulations  prescribed;  and  any  party 
using  it  for  the  purposes  of  domestic  commerce,  enjoys  all 
the  benefits  afforded  by  these  regulations,  for  they  inhere 
in  the  yessel  and  cannot  be  separated  from  it.     If  a  party 
avails  himself  of  these  benefits  by  the  use  of  the  vessel,  he 
must  also  suffer  the  inconveniences  incident  to  such  use. 
He  must  take  the  vessel  as  he  finds  it,  with  all  the  incon- 
veniences imposed,  as  well  as  the  Additional  security  af- 
forded.    It  would  be  impracticable  for  two*  sovereignties  to 
regulate  the  same  instrument,  used  at  the  same  time  in  dif- 
ferent branches  of  commerce.     If  the  State  should  attempt 
to  regulate  the  vessel  as  to  State  commerce,  and  the  national 
government  as  to  inter-state  or  foreign  commerce,  it  is  easy 
to  see  that  their  regulations  might  be  wholly  inconsistent. 
The  regulation  as  to  all  must  necessarily  fall  to  that  sov- 
ereignty which  is  supreme  or  paramount  as  to  any  part,  and 
having  control  of  the  instrument  employed;  and  all  parties 
availing  themselves  of  the  use  of  the  instrument  must  take 
it  as  they  find  it,  with  all  the  responsibilities  and  exemptions 
provided  by  the  controlling  power.     The  power  to  prescribe 
the  conditions  upon  which  the  vessel  shall  be  employed  as 
an  instrument  of  inter-state  or  foreign  commerce,  necessa- 
rily carries  with  it  the  power  to  modify  the  rights  of  those 
who  use  it — as  well  those  who,  at  the  same  time,  make  use 
of  it  for  the  purposes  of  domestic  commerce  as  those  who 
employ  it  in  inter-state  or  foreign  commerce.     The  steamer 
Ventura^  being  engaged  in  inter-state  and  foreign,  as  well 
as  domestic  commerce,  the  provisions  of  section  4283  of  the 
revised  statutes,  limiting  the  liabilities  of  owners  of  vessels, 
are  applicable  to  her;  and  the  limitations  apply  to  the  goods 
in  question  as  well  as  to  goods  destined  to  ports  or  places 
beyond  the  State  of  California. 

The  next  question  is,  what  is  meant  by  a  loss  '^  occasioned 
or  incurred  without  the  privity  or  knowledge  of  such  owner?  " 
These  words,  as  related  to  this  subject,  seem  to  have  been 
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first  used  in  the  statute  of  George  11,  in  1734,  wbere  there 
was  a  restriction  provided  as  to  the  liability  of  the  owner 
in  certain  specified  cases  happening  without  the  ''knowledge 
or  privity"  of  such  owner.  (English  Admiralty  Statutes, 
167.)  The  restriction  was  extended  to  other  cases  by  statute 
26,  George  III,  1786  {ib.  448).  The  restriction  was  again 
extended  to  other  cases  by  the  statute  of  53,  George  III, 
1813.  And  in  the  statutes  of  18  and  19  Victoria,  the  words 
''privity  or  knowledge"  were  changed  to  "actual  fault  or 
privity."  (Macl.  Law  of  Merchant  Shipping,  704.)  These 
statutes  seem  to  form  the  basis  of  our  own;  and  an  examina- 
tion of  these  statutes,  with  their  preambles,  will  afford  no 
little  aid  in  arriving  at  a  proper  construction.  The  policy 
of  the  act  is  well  stated  in  Norioich  Company  v.  Wright  (13 
Wal.  121)  and  Moore  v.  American  Transportation  Co.  (24 
How.  39).  It  is  quite  apparent  that  it  was  intended  to  ex- 
onerate owners  from  liability  beyond  the  value  of  the  bhip 
and  freight  pending,  for  losses  resulting  from  many  causes 
for  which  they  were  before  liable;  and,  among  them,  from 
mere  negligence  or  carelessness  of  the  master  or  crew  of 
the  vessel — from  mere  general  negligence  of  employees. 
So  much  is  already  determined  by  the  Supreme  Court  in 
Walker  v.  Tlie  Transportation  Company,  wherein  the  court 
says:  "We  are,  therefore,  of  opinion  that  in  reference  to 
fires  occurring  on  that  6lass  of  vessels  to  which  the  statute 
applies,  the  owner  is  not  liable  for  the  misconduct  of  the 
officers  and  mariners  of  the  vessel  in  which  he  does  not 
participate  personally.'*  Privies,  as  defined  by  Bouvier, 
are  "Persons  who  are  partakers,  or  have  an  interest  in  any 
action  or  thing,  or  any  relation  to  another."  One  of  Web- 
ster's definitions  of  privity  is:  "Private  knowledge;  joint 
knowledge  with  another  of  a  private  concern;  cognizance 
implying  consent  or  concurrence."  And  one  definition  of 
privy,  as  an  adjective,  is:  "Admitted  to  the  participation 
of  knowledge  with  another  of  a  secret  transaction;  secretly 
cognizant;  privately  knowing."  As  a  noun,  "A  partaker," 
etc.  As  used  in  the  statute,  the  meaning  of  the  words 
"privity  or  knowledge,"  evidently,  is  a  personal  participa- 
tion of  the  owner  in  some  fault,  or  act  of  negligence,  cans- 
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ing  or  COD triba ting  to  the  loss,  or  some  personal  knowledge 
or  means  of  knowledge,  of  wbicli  he  is  bound  to  avail  him- 
self of  a  contemplated  loss,  or  of  a  condition  of  things  likely  to 
prodace  or  contribute  to  the  loss,  without  adopting  appropri- 
ate means  to  prevent  it.  There  must  be  some  personal  con- 
currence, or  some  fault  or  negligence  on  the  part  of  the  owner 
himself,  or  in  which  he  personally  participates,  to  constitute 
such  privity,  within  the  meaning  of  the  act,  as  will  exclude 
him  from  the  benefit  of  its  provisions.  (3  Wal.  153;  113 
Mass.  499.)  It  is  the  duty  of  the  owner,  however,  to  pro- 
vide the  vessel  with  a  competent  master  and  a  competent 
crew;  and  to  see  that  the  ship,  when  she  sails,  is  in  all  re- 
spects seaworthy.  He  is  bound  to  exercise  the  utmost  care 
in  these  particulars — such  care  as  the  most  prudent  and 
careful  men  exercise  in  their  own  matters  under  similar  cir- 
cumstances; and  if,  by  reason  of  any  fault  or  neglect  in  these 
particulars,  a  loss  occurs,  it  is  with  his  privity  within  the 
meaning  of  the  act.  But  the  owner,  under  this  act,  is  not 
an  insurer.  If  he  exercises  due  care  in  the  selection  of  the 
master  and  crew,  and  a  loss  afterward  occurs  from  their 
negligence,  without  any  knowledge  or  other  act  or  concur- 
rence on  his  part,  he  is  exonerated  by  the  statute  from  any 
Uability,  beyond  the  value  of  his  interest  in  the  ship  and 
the  freight  pending.  So,  also,  if  the  owner  has  exercised 
all  proper  care  in  making  his  ship  seaworthy,  and  yet  some 
secret  defect  exists,  which  could  not  be  discovered  by  the 
exercise  of  such  due  care,  and  the  loss  occurs  in  conse- 
quence thereof,  without  any  further  knowledge  or  participa- 
tion on  his  part,  he  is  in  like  manner  exonerated,  for  it  can- 
not be  with  his  ''  privity  or  knowledge,"  within  the  meaning 
of  the  act,  or  in  any  just  sense,  and  the  provision  is  that 
"The  liability  of  the  owner  *  *  *  for  any  act,  matter,  or 
thing,  loss,  etc.,  *  *  *  occasioned  without  the  privity  or 
knowledge  oi  such  owner  or  owners,  shall,  in  no  case,  ex- 
ceed the  amount  or  value  of  the  interest  of  such  owner  in 
such  vessel  and  her  freight  then  pending."  This  languaeg 
is  broad,  and  takes  away  the  quality  of  warranty  implied  by 
the  common  law  against  all  losses  except  by  the  act  of  God 
and  the  public  enemy. 
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When  the  owner  is  a  corporation,  the  privity  or  knowl- 
edge of  the  managing  o£Scers  of  the  corporation  must  be  re- 
garded as  the  privity  and  knowledge  of  'the  corporation  it- 
self. (113  Mass.  500;  21  How.  202.)  Where  a  vessel  is 
properly  officered,  manned  and  equipped,  so  as  to  render 
her  seaworthy  when  she  leaves  port,  any  loss  resulting  from 
causes  arising  during  the  voyage  after  she  leaves  port,  with- 
out the  privity  or  knowledge  of  the  owner,  vrill  be  within 
the  protection  of  the  statute.  To  render  a  vessel  sea- 
worthy, she  must  be  furnished  with  compasses  suitable  for 
the  voyage.  Where  there  are  several  correct  compasses, 
and  one  compass  from  any  cause  deviates,  if  a  competent 
master,  by  the  exercise  of  ordinary  care  and  skill,  can  dis- 
cover the  deviation  and  correct  the  deviating  compass  by 
comparison  with  the  others,  and  be  thus  enabled  to  steer 
the  proper  course,  the  ship,  in  this  respect,  is  seaworthy. 
All  compasses  appear  to  be  liable  to  deviate  more  or  less, 
and  it  is  in  part  to  enable  masters  to  make  this  correction 
that  prudent  owners  provide  the  vessels  with  several. 


Eureka  Consolidated  Mining  Co.  v.  Richmond 

Mining  Co.  op  Nevada. 

CiBCUiT  CouBT,  District  of  Nevada. 
August  22,  1877. 

1.  Vein  and  Lode  Definkd. — The  terms  "vein ''  and  "Mode"  as  nsed  by 

miners,  and  in  the  mining  acts  of  Congress,  are  applicable  to  any  eone 
or  belt  of  mineralized  rock  lying  within  boundaries  clearly  separating 
it  from  the  neighboring  rock. 

2.  Objections  to  Patent  to  Mining  Claim,  When  Made. — Under  the  min- 

ing acts  of  Congress,  where  one  is  seeking  a  patent  for  his  mining  loca- 
tion, and  gives  the  prescribed  notice,  any  other  claimant  of  an  unpat- 
ented location  objecting  to  the  patent  on  account  of  extent,  or  form,  or 
because  of  asserted  pi-ior  locution,  must  come  forward  with  his  objec- 
tions and  present  them,  or  he  will  be  afterward  precluded  from  objecting 
to  the  issue  of  the  patent. 
8.  Dootbine  of  Relation  not  Applicable  to  Minino  Patent. — ^The  doc- 
trine of  **  relation  "  cannot  be  applied  so  as  to  out  off  the  rights  of  the 
earlier  patentee  under  a  later  location. 
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4.  Same— ShiEnok  of  Fibst  Loqator,  ▲  Wazvkb.  —  The  silence  of  the  first 

locator  vhen  a  subtsequent  locator  applies  for  a  patent  is,  under  the 
statute,  A  waiver  of  his  priority. 

5.  Pbotision  as  to  Parallel  Links   Dirkctort.  —  The  provision  of  the 

statute  of  1872,  requiring  the  lines  of  each  claim  to  be  parallel  to  each 
other  is  merely  directory,  and  no  consequence  is  attached  to  a  deviation 
from  its  direction. 

6.  End  Likes  to  Mining  Claim  Implied  in  Act  or  1866. —  "End  lines" 

are  not  named  in  the  act  of  1866,  but  they  are  necessarily  implied  in  it. 
By  allowing  a  certain  number  of  feet  on  a  ledge,  the  mining  law  meant 
that  a  locator  might  follow  his  vein  for  that  distance  on  the  course  of 
a  ledge,  and  to  any  depth  within  that  distance.    (14  Stat.  251.) 

7.  PRt-xuMPTioNs  AS  TO  OFFICIAL  DuTiEs— The  prcsuniptiou  of  law  is,  that 

the  officers  charged  with  the  supervision  of  applications  for  mining  pat- 
ents, do  their  duty.  If,  under  any  circumstances,  a  patent  for  a  mining 
location,  issued  after  the  passage  of  the  act  of  1872,  may  be  valid  with- 
out the  parallelism  of  lines  required  by  that  act,  the  law  will  presume 
that  such  circumstances  existed. 

8.  LODK  MAT  BE  FOLLOWED  ON  DiP,  MOT  ON  YeIN  BEYOND  EnD  OF  ClAIM.— The 

patents  allowed  by  these  acts  do  not  authorize  the  patentee  to  follow  the 
vein  outside  of  the  end  lines  of  the  claim  vertically  drawn  down  through 
the  lode;  but  authorize  him  to  follow  his  vein  with  its  dips,  angles  and 
variations  to  any  depth,  though  it  may  enter  the  land  lying  on  the  side 
of  the  claim.  Lines  drawn  down  vertically  through  the  ledge  or  lode, 
at  right  angles  with  a  line  representing  the  course  at  the  ends  of  the 
claimant's  line  of  location,  will  carve  out  a  section  of  the  ledge  or  lode 
within  which  he  is  permitted  to  work,  and  out  of  which  he  cannot 
pass. 

9.  Mining  Acts  of  1866  and  1872  Construed.— The  act  of  1866  allowed  so 

many  lineal  feet  of  the  particular  lode  located  and  surface  ground  for  the 
convenient  working  thereof.  The  act  of  1872  granted  certain  surface- 
ground  and  the  particular  lode  located  and  all  other  lodes,  the  top  or 
apex  of  which  lies  within  the  surface-lines,  subject  to  the  limitation 
that  in  following  the  lodes  to  any  depth,  the  miner  shall  be  confined  to 
such  portions  thereof  as  lie  between  vertical  planes  drawn  downward 
through  the  end  lines  of  his  location.  The  act  of  1872  in  terms  annexes 
this  condition  to  the  possession  not  only  of  claims  subsequently  located, 
but  to  the  possession  of  those  previously  located.     (17  Stat.  91.) 

10.  Agreement  Construed  —  Dividing  Line  follows  Dip— In  the  case  of 
lode  claims,  a  dividing  line  between  them,  fixed  by  agreement,  upon  the 
surface  at  a  given  point,  or  for  a  given  distance,  must  be  extended 
along  the  dip  of  the  lode,  so  far  as  that  goes,  and  must  necessarily  di- 
vide all  that  the  location  on  the  surface  carries,  or  it  will  not  constitute  a 
boundary  between  the  claims. 

Before  Mr.  Justice  Field,  Sawyer,  Giroait  Judge,  and 

Hillyeb,  District  Judge. 
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The  accompanying  diagram  represents  the  surface  loca- 
tion of  the  Champion,  At  Last,  Margaret  or  Lupita,  Nugget, 
Savage,  Buckeye,  Mammoth,  Sentinel  and  Elliptic  mining 
claims  of  the  Eureka  company,  plaintiff,  and  of  the  Rich- 
mond, Lookout  and  Tip-top  claims  of  the  Richmond  com- 
pany, defendant;  the  Lawton  or  Eureka  shaft,  and  the  ninth 
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level  therefrom  connecting  with  ore  body  D  E;  the  Rich- 
mond shaft  and  levels  therefrom,  and  the  Potts  chamber 
from  which  ore  has  been  taken  through  the  Richmond  fifth 
level;  the  line  R  W  X,  described  in  the  agreement,  and 
this  line  extended  to  G.    The  dotted  line  represents  the  sur- 
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face  line  of  contact  between  the  qnartzite  and  limestone, 
Soath  of  this  line  is  a  belt  of  quartzite,  and  north  of  it  a 
belt  of  metamorphosed  limestone,  and  north  of  this  lime- 
stone is  a  belt  of  shale.  The  ore  bodies  are  fonnd  in  the 
metamorphosed  limestone  between  the  qnartzite  and  shale* 
This  belt  of  limestone  bounded  by  the  qnartzite  and  shale 
extends  nearly  east  and  west  orer  one  mile,  and  varies  in 
width  from  five  to  eight  hundred  feet  on  the  surface  to  from 
two  to  four  hundred  feet  at  the  greatest  depth  of  working, 
which  is  about  nine  hundred  feet.  The  Potts  chamber  is 
about  five  hundred  feet  below  the  surface.  The  qnartzite 
and  limestone  dip  to  the  northward  at  an  angle  of  about  45^ 
from  the  horizon. 

In  1873,  the  Eureka  company,  owned  the  Lookout  claim, 
and  the  Bichmond  company  found  on  the  surface  in  the 
Richmond  claim,  and  followed  down  on  its  dip  to  the  north- 
ward under  the  Lookout  surface  a  large  body  of  ore.  The 
Eureka  company  claiming  the  ore  under  the  Lookout  sur- 
face, thereupon  sued  the  Bichmond  company  to  determine 
the  title  thereto,  and  in  settlement  of  that  litigation  an 
agreement  in  writing  was  made  on  the  sixteenth  day  of 
June,  A.  D.  1873,  between  the  plain ti£f,  the  Eureka  Consoli- 
dated Mining  Company,  of  the  first  part,  and  the  defendant, 
the  Bichmond  Mining  Company  of  Nevada,  party  of  the 
second  part,  which  provided:  ''Whereas,  differences  have 
arisen,  and  now  exist,  between  the  parties  hereto  in  respect 
to  the  ownership  and  right  of  possession  of  certain  mining 
ground,  known  as  the  Lookout  ground  or  claim  *  ^  ^ 
and  of  the  ores,  metals  and  deposits  found  in  and  undev 
said  ground;  and  whereas  an  action  is,  or  certain  actions 
are,  now  pending  in  the  courts  of  the  State  of  Nevada, 
wherein  the  party  hereto  of  the  first  part  is  plaintiff,  and  the 
party  hereto  of  the  second  part  and  others  are  defendants, 
for  the  recovery  *  *  *  of  the  possession  of  the  ground 
and  of  the  ores  therein  contained,  etc. ;  and  whereas,  the 
said  parties  have  agreed  to  settle  all  the  differences  between 
them,  and  put  an  end  to  the  litigation  now  pending  as  afore- 
said; 

*'  Now,  therefore,  this  agreement  witnesseth,  that  the  said 

20 
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party  of  the  first  part,  for  and  in  consideration  of  the  sum 
of  $85,000  *  *  *  and  the  further  covenants,  agree- 
ments, and  conditions  hereinafter  contained  *  ^  *  has 
agreed,  and  does  hereby  agree,  to  conyey  to  the  said  party 
of  the  second  part,  its  successors  and  assigns,  with  war* 
ranty  against  its  own  acts,  all  that  certain  lot,  piece  or  par- 
cel of  land  or  mining  ground  *  ^  ^  known  as  the  Look- 
out gi'ound  or  claim;  and  also  all  the  mining  ground  and 
claim  lying  on  the  north-westerly  side  of  a  cei*tain  line,  com- 
mencing at  the  north-easterly  comer  of  the  Margaret  min- 
ing ground  or  claim,  which  comer  is  marked  X  on  the  map 
or  plan  hereto  annexed,  and  made  part  of  this  agreement; 
running  thence  in  a  south-westerly  direction  along  the  edge 
of  said  Margaret  ground,  the  At  Last  ground,  and  the 
Champion  ground,  to  a  point  marked  W  on  said  map; 
thence  southerly  to  the  north-easterly  corner  of  the  Nugget 
ground;  thence  in  a  south-westerly  direction  along  the  edge 
of  said  Nugget  ground,  to  the  north-westerly  corner  thereof 
at  the  point  marked  B  on  said  map  or  plan;  together  with 
all  the  ores,  precious  metals  ^  *  *  and  all  yeius,  lodes, 
ledges,  deposits,  dips,  spurs  or  angles  on,  in,  or  uuder 
the  same  contained  *  *  *  and  the  said  party  of  the 
first  part  further  agrees  not  to  protest  against  or  put  any 
obstacle  in  the  way  of  the  party  of  the  second  part  in  their 
application  for  a  United  States  patent  to  the  Richmond  or 
other  lodes  or  veins,  provided  such  application  does  not 
conflict  or  cross  the  aforesaid  line  agreed  upon  *  *  *; 
and  the  said  party  of  the  second  part,  for  the  consideration 
aforesaid,  hath  further  agreed,  and  doth  hereby  further 
agree  to  convey  unto  the  said  party  of  the  first  part,  with 
warranty  against  its  own  acts,  all  right,  title,  or  interest  in 
or  to  any  and  all  the  land  or  mining  ground  *  ^  *  on 
the  south-easterly  side  of  the  line  hereinbefore  mentioned 
and  laid  down  on  the  said  map  hereto  annexed,  and  in  and 
to  all  ores,  precious  metals,  veins,  lodes,  ledges,  deposits, 
dips,  spurs  and  angles  on,  in  oinnder  the  said  land  or  min- 
ing ground,  or  any  part  thereof.  It  being  the  object  and 
intention  of  the  said  parties  hereto  to  confine  the  workings 
of  tiie  party  of  the  second  part  to  the  north-westerly  side 
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of  the  said  line  continued  downward  to  the  centre  of  the 
earth,  which  line  is  hereby  agreed  upon  as  the  permanent 
boundary  line  between  the  claims  of  the  said  parties." 
Conveyances  were  also  made  in  pursuance  of  this  e^reementk 

After  this  agreement  and  settlement,  the  defendant  fol- 
lowed the  ore  body  found-  in  the  Richmond  and  Lookout 
claims  downward  toward  the  northward  on  the  dip,  and 
eastward  on  the  general  course  or  strike  of  the  underlying 
quartzite  and  overhanging  shale  to  the  Potts  Chamber, 
where  the  body  of  ore  extended  eastward  across  the  line 
W  X,  produced  northward  from  X  to  C.  The  ore  body  on 
the  line  from  the  Bichmund  to  the  Potts  Chamber  varied 
greatly  in  size  at  different  points,  being  alternately  con- 
tracted or  pinched  to  a  small  seam,  then  widening  into 
larger  bodies,  but  there  was  a  continuous  connection.  The 
defendant  claimed  and  worked  that  part  of  the  chamber  to 
the  eastward  of  said  line  W  X  produced  to  C,  whereupon 
the  plaintiff  claiming  that  portion  of  the  ore  body  as  being 
on  the  dip  of  its  portion  of  the  lode,  brought  this  action  to 
recover  the  possession. 

The  other  facts  are  sufficiently  stated  in  the  opinion  of 
the  court. 

S.  Heyden/eldt,  B.  S.  Meskk,  H.  K,  Mitchell,  and  Garber 
{&  TJioimton,  for  plaintiff. 

Tho8.  Wren,  S.  M,  Wilson,  R.  M,  Clarke,  A.  M.  HiUhouse, 
C.  J.  Lansing,  Crittenden  Thornton  and  Williams  dt  ThoiiX' 
ton,  for  defendant. 

By  the  Court,  Mr.  Justice  Field.  This  is  an  action  for 
the  possession  of  certain  mining  ground,  particularly  de- 
scribed in  the  complaint,  situated  in  Eureka  mining  dis- 
trict, in  the  county  of  Eureka,  in  the  State  of  Nevada.  The 
plaintiff  is  a  corporation  created  under  the  laws  of  Cali- 
fornia, and  the  defendant,  the  Richmond  Mining  Company, 
is  a  corporation  created  under  the  laws  of  Nevada.  The 
other  defendants,  Thomas  Wren  and  Joseph  Potts,  are 
citizens  of  the  latter  State.  The  action  was  originally  com- 
menced in  a  State  court  of  Nevada,  but  upon  application  of 


308  The  Eubeka  Case.  [Cir.  Ct. 

Opinion  of  the  Coart— Mr.  Jastice  Field.  [Angnst, 

tbe  plaintiff,  and  upon  the  ground  of  its  incorporation  in 
another  State,  and  the  presumed  citizenship,  from  that  fact, 
of  its  corporatoi*s  or  stockholders  iu  that  State,  it  was  trans- 
ferred to  the  circuit  court  of  the  United  States./ The  com- 
plaint in  the  State  court,  in  addition  to  the  usual  allega^ 
'  tions  of  a  declaration  in  ejectment,  set  forth  yarious  grounds 
upon  which  was  based  a  prayer  for  an  order  restraining  the 
defendants  from  working  the  premises  in  controversy  pend- 
ing the  action.  The  defendants,  in  their  answer  to  the 
complaint,  not  only  denied  the  title  of  the  plaintiff,  but 
made  various  averments  upon  which  a  like  restraining  order 
against  the  plaintiff  was  asked.  Both  orders  were  granted. 
This  union  of  a  demand  in  ejectment  for  the  property  in 
controversy,  with  a  prayer  for  provisional  equitable  relief, 
is  permitted  by  the  system  of  procedure  which  obtains  in  the 
State  courts,  thus  saving  the  parties  the  necessity  of  litigating 
in  two  suits  what  can  as  readily  and  less  expensively  be  ac- 
complished in  one.  But  this  union  is  not  permitted  in  the 
federal  courts;  and  upon  the  transfer  of  the  present  action, 
the  pleadings  of  the  plaintiff  were  amended,  by  substituting 
a  regular  complaint  in  ejectment  on  the  law  side  of  the 
court;  and  a  bill  was  filed  for  an  injunction  on  its  equity 
side.  The  defendants  answered  both,  and  also  filed  across- 
>^ill  for  an  injunction  against  the  plaintiff.   / 

By  arrangement  of  the  parties,  the  defendants,  Messrs. 
Wren  and  Potts,  are  dropped  out  of  the  controversy,  and 
their  names  may  be  stricken  from  the  pleadings.  The  claim 
for  damages  is  also  waived  in  this  action,  without  prejudice 
to  any  future  proceedings  with  respect  to  them.  By  stipu- 
lation, the  case  at  law — the  action  of  ejectment — ^is  tried  by 
the  court  without  the  intervention  of  a  jury,  and  the  judges 
sit  at  San  Francisco,  instead  of  Carson,  their  finding  and 
judgment  to  be  entered  in  term  time  in  the  latter  place  as 
though  the  case  were  heard  and  decided  there.  The  testi- 
mony taken  in  the  action  at  law  is  to  be  received  as  deposi- 
tions in  the  equity  suit,  and  both  cases  are  to  be  disposed 
of  at  the  same  time,  to  the  end  that  the  whole  controversy 
between  the  parties  may  be  settled  at  once. 

The  premises  in  controversy  are  of  great  value,  amount- 
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uigi  by  estimation,  to  several  hundred  thousands  of  dollars, 
and  the  case  has  been  prepared  for  trial  with  a  care  propor- 
tionate to  this  estimate  of  the  yalne  of  the  property;  and 
the  trial  has  been  conducted  by  counsel  on  both  sides  with 
eminent  ability. 

Whatever  could  inform,  instruct  or  enlighten  the  court, 
has  been  presented  by  them.  Practical  miners  have  given 
us  their  testimony  as  to  the  location  and  working  of  the 
mine.  Men  of  science  have  explained  to  us  how  it  was 
probable  that  nature,  in  her  processes,  had  deposited  the 
mineral  where  it  is  found.  Models  of  glass  have  made  the 
hill,  where  the  mining  ground  lies,  transparent,  so  that  we 
have  been  able  to  trace  the  course  of  the  veins,  and  see  the 
chambers  of  ore  found  in  its  depths.  For  myself,  after  a 
somewhat  extended  judicial  experience,  covering  now  a 
period  of  nearly  twenty  years,  I  can  say  that  I  have  seldom, 
if  ever,  seen  a  case  involving  the  consideration  of  so  many 
and  varied  particulars,  more  thoroughly  prepared  or  more 
ably  presented^  And  what  has  added  a  charm  to  the  whole 
trial  has  been  the  conduct  of  counsel  on  both  sides,  who 
have  appeared  to  assist  each  other  in  the  development  of 
the  facts  of  the  case,  and  have  furnished  an  illustration  of 
the  truth  that  the  highest  courtesy  is  consistent  with  the 
most  earnest  contention. 

The  mining  ground  which  forms  the  subject  of  contro* 
versy  is  situated  in  a  hill  known  as  Buby  Hill,  a  spur  of 
Prospect  Mountain,  distant  about  two  miles  from  the  town 
of  Eureka,  in  Nevada.  Prospect  Mountain  is  several  miles 
in  length,  running  in  a  northerly  and  southerly  course. 
Adjoining  its  northerly  end  is  this  spur  called  Buby  Hill, 
which  extends  thence  westerly,  or  in  a  southwesterly  direc- 
tion. Along  and  through  this  hill,  for  a  distance  slightly 
exceeding  a  mile,  is  a  zone  of  limestone,  in  which,  at  dif- 
ferent places  throughout  its  length,  and  in  various  forms, 
mineral  is  found,  this  mineral  appeariug  sometimes  in  a 
series  or  succession  of  ore  bodies  more  or  less  closely  con- 
nected, sometimes  in  apparently  isolated  chambers,  and  at 
other  times  in  what  would  seem  to  be  scattered  grains. 
And  our  principal  inquiry  is  to  ascertain  the  character  of 
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this  zone,  in  order  to  determine  whether  it  is  to  be  treated 
as  constituting  one  lode,  or  as  embracing  several  lodes,  as 
that  term  is  used  in  the  acts  of  Congress  of  1866  and  1872, 
under  which  the  parties  have  acquired  whatever  rights  they 
possess.  In  this  inquiry,  the  first  thing  to  be  settled  is  the 
meaning  of  the  term  in  those  acts.  This  meaning  being 
settled,  the  physical  characteristics  and  the  distinguishing 
features  of  the  zone  will  be  considered. 

T^iose  acts  give  no  definition  of  the  term.  They  use  it 
always  in  connection  with  the  term  vein.  The  act  of  1866 
provided  for  the  acquisition  of  a  patent  by  any  person  or 
association  of  persons  claiming  **  a  vein  or  lode  of  quartz, 
or  other  rock  in  place,  bearing  gold,  silver,  cinnabar  or 
copper."  The  act  of  1872  speaks  of  veins  or  lodes  of  quartz 
or  other  rock  in  place,  bearing  similar  metals  or  ores.  Any 
definition  of  the  term  should,  therefore^  be  sufficiently 
broad  to  embrace  deposits  of  the  several  metals  or  ores  here 
mentioned.  In  the  construction  of  statutes,  general  terms 
must  receive  that  interpretation  which  will  include  all  the 
instances  enumerated  as  comprehended  by  them.  The 
definition  of  a  lode  given  by  geologists  is,  that  of  a  fissure 
in  the  earth's  crust  filled  with  mineral  matter,  or  more  ac- 
curately, as  aggregations  of  mineral  matter  containing  ores 
in  fissures.  (See  Yon  Cotta's  Treatise  on  Ore  Deposits, 
Prime's  Translation,  26.)  But  miners  used  the  term  before 
geologists  attempted  to  give  it  a  definition.  One  of  the 
witnesses  in  this  case.  Dr.  Raymond,  who  for  many  years 
was  in  the  service  of  the  general  government  as  Commis- 
sioner of  Mining  Statistics,  and  in  that  capacity  had  occa- 
sion to  examine  and  report  upon  a  large  number  of  mines 
in  the  States  of  Nevada  and  California,  and  the  Territories 
of  Utah  and  Colorado,  says  that  he  has  been  accustomed, 
as  a  mining  engineer,  to  attach  very  little  importance  to 
those  cases  of  classification  of  deposits  which  simply  in- 
volve the  referring  of  the  subject  back  to  verbal  definitions 
in  the  books.  The  whole  subject  of  the  classification  of 
mineral  deposits  he  states  to  be  one  in  which  the  interests 
of  the  miner  have  entirely  overridden  the  reasonings  of  the 
chemists  and  geologists.     ^'The  miners,"  to  use  his  Ian- 
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gaage,  ''made  tbe  definition  first  As  used  bj  miners,  be- 
fore being  defined  by  any  antbority,  the  term  lode  simply 
meant  that  formation  by  which  the  miner  could  be  led  or 
guided.  It  is  an  alteration  of  the  verb  lead;  and  whatever 
the  miner  could  follow,  expecting  to  find  ore,  was  his  lode. 
Some  formation  within  which  he  could  fijud  ore,  and  out 
of  which  he  could  not  expect  to  find  ore,  was  his  lode." 
The  term  lode-star,  guiding-star,  or  north  star,  he  adds,  is 
of  the  same  origin.  Cinnabar  is  not  found  in  any  fissure  of 
the  earth's  crust,  or  in  any  lode,  as  defined  by  geologists, 
yet  the  acts  of  Congress  speak,  as  already  seen,  of  lodes  of 
quartz,  or  rock  in  place^  bearing  cinnabar.  Any  definition 
of  lode,  as  there  used,  which  did  not  embrace  deposits  of 
cinnabar,  would  be  as  defective  as  if  it  did  not  embrace  de« 
posits  of  gold  or  silver.  The  definition  must  apply  to  de- 
posits of  all  the  metals  named,  if  it  apply  to  a  deposit  of 
any  one  of  them.  Those  acts  were  not  drawn  by  geologists 
or  for  geologists;  they  were  not  framed  in  the  interests  of 
science,  and  consequently  with  scientific  accuracy  in  the 
use  of  terms.  They  were  framed  for  the  protection  of 
miners  in  the  claims  which  they  had  located  and  developed, 
and  should  receive  such  a  construction  as  will  carry  out  this 
purpose.  The  use  of  the  terms  vein  and  lode  in  connection 
with  each  other  in  the  act  of  1866,  and  their  use  in  connec- 
tion with  the  term  ledge  in  the  act  of  1872,  would  seem  to 
indicate  that  it  was  the  object  of  the  legislator  to  avoid  any 
limitation  in  the  application  of  the  acts,  which  a  scientific 
definition  of  any  one  of  these  terms  might  impose. 

It  is  difficult  to  give  any  definition  of  the  term  as  under- 
stood and  used  in  the  acts  of  Congress,  which  will  not  be 
subject  to  criticism.  A  fissure  in  the  earth's  crust,  an  open* 
ing  in  its  rocks  and  strata  made  by  some  force  of  nature,  in 
which  the  mineral  is  deposited,  would  seem  to  be  essential 
to  the  definition  of  a  lode,  in  the  judgment  of  geologists. 
But  to  the  practical  miner,  the  fissure  and  its  walls  are  only 
of  importance  as  indicating  the  boundaries  within  which 
he  may  look  for  and  reasonably  expect  to  find  the  ore  he 
seeks.  A  continuous  body  of  mineralized  rock  lying  within 
any  other  well-defined  boundaries  on  the  earth's  surface  and 
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under  it,  would  equally  constitnte.  in  his  eyes,  a  lode.  We 
are  of  opinion,  therefore,  that  the  term  as  used  in  the  acts 
of  Congress  is  applicable  to  any  zone  or  belt  of  mineralized 
rock  Ijing  within  boundaries  clearly  separating  it  from  the 
neighboring  rock.  It  includes,  to  use  the  language  cited 
by  counsel,  all  deposits  of  mineral  matter  found  through  a 
mineralized  zone  or  belt  coming  from  the  same  source,  im- 
pressed with  the  same  forms,  and  appearing  to  have  been 
created  by  the  same  processes. 

Examining,  now,  with  this  definition  in  mind,  the  features 
of  the  zone  which  separate  and  distinguish  it  from  the  sur- 
rounding country,  we  experience  little  difficulty  in  deter- 
mining its  character.  We  find  that  it  is  contained  within 
clearly  defined  limits,  and  that  it  bears  unmistakable  marks 
of  originating,  in  all  its  parts,  under  the  influence  of  the 
same  creative  forces.  It  is  bounded  on  the  south  side  for 
its  whole  length,  at  least  so  far  as  explorations  have  been 
made,  by  a  wall  of  quartzite  of  several  hundred  feet  in 
thickness;  and  on  its  north  side,  for  a  like  extent,  by  a  belt 
of  clay,  or  shale,  ranging  in  thickness  from  less  than  an 
inch  to  seventy  or  eighty  feet.  At  the  east  end  of  the  zone, 
in  the  Jackson  mine,  the  quartzite  and  shale  approach  so 
closely  as  to  be  separated  by  a  bare  seam,  less  than  an  inch 
in  width.  From  that  point  they  diverge,  until,  on  the  sur- 
face in  the  Eureka  mine,  they  are  about  five  hundred  feet 
apart,  and  on  the  surface  in  the  Bichmond  mine,  about 
eight  hundred  feet.  The  quartzite  has  a  general  dip  to  the 
north,  at  an  angle  of  about  forty-five  degrees,  subject  to 
some  local  variations,  as  the  course  changes.  The  clay  or 
shale  is  more  perpendicular,  having  a  dip  at  an  angle  of 
about  eighty  degrees.  At  some  depth  under  the  surface, 
these  two  boundaries  of  the  limestone,  descending  at  their 
respective  angles,  may  come  together.  lu  some  of  the  lev- 
els worked,  they  are  now  only  from  two  to  three  hundred 
feet  apart. 

The  limestone  found  between  these  two  limits— the  wall 
of  quartzite  and  the  seam  of  clay  or  shale — has,  at  some 
period  of  the  world's  history,  been  subjected  to  some  dy- 
namic force  of  nature,  by  which  it  has  been  broken  up. 
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crushed,  disintegrated,  and  fissured  in  all  directions,  so  as 
to  destroy,  except  in  places  of  a  few  feet  each,  so  far  as  ex- 
plorations show,  all  traces  of  stratification;  thus  specially 
fitting  it,  according  to  the  testimony  of  the  men  of  science, 
to  whom  we  have  listened,  for  the  reception  of  the  mineral 
which,  in  ages  past,  came  up  from  the  depths  below  in  so- 
lution, and  was  deposited  in  it.  Evidence  that  ihe  whole 
mass  of  limestone  has  been,  at  some  period,  lifted  up  and 
moved  along  the  quartzite,  is  found  in  the  marks  of  attri- 
tion engraved  on  the  rock.  This  broken,  crushed  and  fissured 
condition  pervades,  to  a  greater  or  less  extent,  the  whole 
body,  showing  that  the  same  forces  which  operated  upon  a 
part,  operated  upon  the  whole,  and  at  the  same  time.  Wher- 
ever the  quartzite  is  exposed,  the  marks  of  attrition  appear. 
Below  the  quartzite  no  one  has  penetrated.  Above  the 
shale  the  rock  has  not  been  thus  broken  and  crushed. 
Stratification  exists  there.  If  in  some  isolated  places  there 
is  found  evidence  of  disturbance,  that  disturbance  has  not 
been  sujfficient  to  afiect  the  stratification.  The  broken, 
crushed  and  fissured  condition  of  the  limestone  gives  it  a 
specific,  individual  character,  by  which  it  can  be  identified 
and  separated  from  all  other  limestone  in  the  vicinity. 

In  this  zone  of  limestone  numerous  caves  or  chambers  are 
found,  further  distinguishing  it  from  the  neighboring  rock. 
The  limestone  being  broken  and  crushed  up  .as  stated,  the 
water  from  above  readily  penetrated  into  it,  and,  operating 
as  a  solvent,  formed  these  caves  and  chambers.  No  similar 
cavities  are  found  in  the  rock  beyond  the  shale,  its  hard 
and  unbroken  character  not  permitting,  or  at  least  opposing 
such  action  from  the  water  above. 

Oxide  of  iron  is  also  found  in  numerous  places  through- 
out the  zone,  giving  to  the  miner  assurance  that  the  metal 
he  seeks  is  in  its  vicinity. 

This  broken,  crushed  and  fissured  condition  of  the  lime- 
stone, the  presence  of  the  oxides  of  iron,  the  caves  or  cham- 
bers we  have  mentioned,  with  the  wall  of  quartzite  and 
seam  of  clay  bounding  it,  give  to  the  zone,  in  the  eyes  of 
the  practical  miner  an  individuality,  a  oneness  as  complete 
as  that  which  the  most  perfect  lode  in  a  geological  sense 
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ever  possessed.  Each  of  the  characteristics  named,  though 
produced  at  a  different  period  from  the  others,  was  undoubt- 
edly caused  by  the  same  forces  operating  at  the  same  time 
upon  the  whole  body  of  the  limestone. 

Throughout  this  zone  of  limestone,  as  we  haye  already 
stated,  mineral  is  found  in  the  numerous  fissures  of  the 
rock.  According  to  the  opinions  of  all  the  scientific  men 
who  have  been  examined,  this  mineral  W)xs  brought  up  in 
solution  from  the  depths  of  the  earth  below,  and  would 
therefore  naturally  be  yery  irregularly  deposited  in  the  fis- 
sures of  the  crushed  matter,  as  these  fissures  are  in  every 
variety  of  form  and  size,  and  would  also  find  its  way  in 
minute  particles  in  the  loose  material  of  the  rock.  The 
evidence  shows  that  it  is  sufficiently  diffused  to  justify  giv- 
ing to  the  limestone  the  general  designation  of  mineralized 
matter— metal-bearing  rock.  The  three  scientific  experts 
produced  by  the  plaintiff,  Mr.  Keyes,  Mr.  Baymond  and 
Mr.  Hunt,  all  of  them  of  large  experience  and  extensive 
attainments,  and  two  of  them  of  national  reputation,  have 
given  it  as  their  opinion,  after  examining  the  ground,  that 
the  zone  of  liinestone  between  the  quartzite  and  the  shale 
constitutes  one  vein  or  lode,  in  the  sense  in  which  those 
terms  are  used  by  miners.  Mr.  Keyes,  who  for  years  was 
superintendent  of  the  mine  of  the  plaintiff,  concludes  a 
minute  description  of  the  character  and  developments  of 
the  ground,  by  stating  that  in  his  judgment,  according  to 
the  customs  of  miners  in  this  country  and  common  sense, 
the  whole  of  that  space  should  be  considered  and  accepted 
as  a  lead,  lode,  or  ledge  of  metal-bearing  rock  in  place. 

Dr.  Baymond,  after  giving  a  like  extended  account  of  the 
character  of  the  ground,  and  his  opinion  as  to  the  causes 
of  its  formation,  and  stating  with  great  minuteness  the 
observations  he  had  made,  concludes  by  announcing  as  his 
judgment,  after  carefully  weighing  all  that  he  had  seen, 
that  the  deposit  between  the  quartzite  and  the  shale  is  to  be 
considered  as  a  single  vein  in  the  sense  in  which  the  word 
is  used  by  miners — that  is,  as  a  single  ore  deposit  of  iden- 
tical origin,  age  and  character  throughout. 

Dr.  Hunt,  after  stating  the  result  of  his  examination  of 


Dist.  Nev.]  The  Exjbeka  Case.  315 

1877.]  Opinion  of  the  Court— Mr.  Justice  Field. 

the  ground  and  his  theory  as  to  the  formation  of  the  mine^ 
gives  his  judgment  as  follows:  ''My  conclusion  -  is  this: 
That  this  whole  mass  of  rock  is  impregnated  with  ore;  that 
although  the  great  mass  of  ore  stretches  for  a  long  distance 
aboTO  horizontally  and  along  an  incline  down  the  foot  wall, 
as  I  have  traced  it,  from  this  deposit  you  can  also  trace  the 
ore  into  a  succession  of  gi'eat  cavities  or  bonanzas  lying 
irregularly  across  the  limestone  and  into  smaller  caverns  or 
chasms  of  the  same  sort;  and  that  the  whole  mass  of  the 
limestone  is  irregularly  impregnated  with  the  ore.  I  use 
the  word  impregnation  in  the  sense  that  it  has  penetrated 
here  and  there;  little  patches  and  stains,  ore-vugs  and  cav- 
erns and  spaces  of  all  sizes  and  all  shapes,  irregularly  dis* 
seminated  through  the  mass.  I  conclude,  therefore,  that 
this  great  mass  of  ore  is,  in  the  proper  sense  of  the  word, 
a  great  lode,  or  a  great  vein,  in  the  sense  in  which  the  word 
is  used  by  miners;  and  that  practically  the  only  way  of 
utilizing  this  deposit,  is  to  treat  the  whole  of  it  as  one  great 
ore-bearing  lode  or  mass  of  rock." 

This  conclusion  as  to  the  zone  constituting  one  lode  of 
rock-bearing  metal,  it  is  true,  is  not  adopted  by  the  men  of 
science  produced  as  witnesses  by  the  defendant,  the  Rich- 
mond company.  These  latter  gentlemen,  like  the  others, 
have  had  a  large  experience  in  the  examination  of  mines, 
and  some  of  them  have  acquired  a  nationtd  reputation  for 
their  scientific  attainments.  No  one  questions  their  learn- 
ing or  ability,  or  the  sincerity  with  which  they  have  ex- 
pressed their  convictions.  They  agree  with  the  plaintiffs 
witnesses  as  to  the  existence  of  the  mineralized  zone  of 
limestone  with  an  underlying  quartzite  and  an  overlying 
shale;  as  to  the  broken  and  crushed  condition  of  the  lime- 
stone, and  substantially  as  to  the  origin  of  the  metal  and 
its  deposition  in  the  rock.  In  nearly  all  other  respects 
they  disagree.  In  their  judgment,  the  zone  of  limestone 
has  no  features  of  a  lode.  It  has  no  coqtinuous  fissure,  says 
Mr.  King,  to  mark  it  as  a  lode.  A  lode,  he  adds,  must  have 
a  foot-wall  and  a  hanging-wall,  and  if  it  is  broad,  these 
must  connect  at  both  ends,  and  must  connect  downward. 
Here,  there  is  no  hanging-wall  or  foot-wall;  the  limestone 
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only  rests  as  a  matter  of  stratigrapbical  fact  on  underlying 
quartzite,  and  the  sbale  overlies  it.  And  distinguishing  the 
structure  at  Euby  Hill  from  the  Comstock  lode,  the  same 
witness  says  that  the  one  is  a  series  of  sedimentary  beds 
laid  down  in  the  ocean  and  turned  up;  the  other  is  a  fissure 
extending  between  two  rocks. 

The  other  witnesses  of  tbe  defendant,  so  far  as  tliey  have 
expressed  any  opinion  as  to  what  constitutes  a  lode,  have 
agreed  with  the  views  of  Mr.  King.  It  is  impossible  not  to 
perceive  that  these  gentlemen  at  all  times  carried  in  their 
minds  the  scientific  definition  of  the  term  as  given  by  geol- 
ogists, that  a  lode  is  a  fissure  in  the  earth's  crust  filled  with 
mineral  matter,  and  disregarded  the  broader,  though  less 
scientific,  definition  of  the  miner  who  applies  the  term  to 
all  zones  or  belts  of  metal-bearing  rock  lying  within  clearly 
marked  boundaries.  For  the  reasons  already  stated,  we 
are  of  opinion  that  the  acts  of  Congress  use  the  term  in  the 
sense  in  which  miners  understand  it. 

If  the  scientific  definition  of  a  lode,  as  given  by  geologists, 
could  be  accepted  as  the  only  proper  one  in  this  case,  the 
theory  of  distinct  veins  existing  in  distinct  fissures  of  the 
limestone,  would  be  not  only  plausible,  but  reasonable;  for 
that  definition  is  not  met  by  the  conditions  in  which  the 
Eureka  mineralized  zone  appears.  But  as  that  definition 
cannot  be  accepted,  and  the  zone  presents  the  case  of  a 
lode  as  that  term  is  understood  by  miners,  the  theory  of 
separate  veins,  as  distinct  and  disconnected  bodies  of  ore 
falls  tg  the  ground.  It  is,  therefore,  of  little  consequence 
what  name  is  given  to  the  bodies  of  ore  in  the  limestone, 
whether  they  be  called  pipe  veins,  rake  veins  or  pipes  of 
ore,  or  receive  the  new  designation  suggested  by  one  of  the 
witnesses,  they  are  but  parts  of  one  greater  deposit,  which 
permeates,  in  a  greater  or  less  degree,  with  occasional  in- 
tervening spaces  of  barren  rock,  the  whole  mass  of  lime- 
stone, from  the  Jackson  mine  to  the  Bichmond,  inclusive. 

The  acts  of  Congress  of  1866  and  1872  dealt  with  a  prac- 
tical necessity  of  miners;  they  were  passed  to  protect  loca- 
tions on  veins  or  lodes,  as  miners  understood  those  terms. 
Instances  without  number  exist  where  the  meaning  of  words 
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in  a  statute  has  been  enlarged  or  restricted  and  qualified  to 
carry  out  tbe  intention  of  the  legislature.  The  inquiry, 
where  any  uncertainty  exists,  always  is  as  to  what  the  legis- 
lature intended,  and  when  that  is  ascertained  it  controls. 
In  a  recent  case  before  the  Supreme  Court  of  the  United 
States,  singing  birds  were  held  not  to  be  live  animals,  within 
the  meaning  of  a  revenue  act  of  Congress.  {Beicke  y. 
Smyihe,  13  Wall.  162.)  And  in  a  previous  case,  arising 
upon  the  construction  of  the  Oregon  Donation  Act  of  Con- 
gress, the  term,  a  single  man,  was  held  to  include  in  its 
meaning  an  unmarried  woman.  {Silver  v.  Ladd,  7  Wall. 
219.)  If  any  one  will  examine  the  two  decisions,  reported 
as  they  are  in  Wallace's  Beports,  he  will  find  good  reasons 
for  both  of  them. 

Onr  judgment  being  that  the  limestone  zone  in  Buby  Hiil, 
in  Eureka  District,  lying  between  the  quartzite  and  the 
shale,  constitutes,  within  the  meaning  of  the  acts  of  Con- 
gress, one  lode  of  rock  bearing  metal,  we  proceed  to  con- 
sider the  rights  conveyed  to  the  parties  by  their  respective 
patents  from  the  United  States.  All  these  patents  are 
founded  upon  previous  locations,  taken  up  and  improved 
according  to  the  customs  and  rules  of  miners  in  the  dis- 
trict. Each  patent  is  evidence  of  a  perfected  right  in  the 
patentee  to  the  claim  conveyed,  the  initiatory  step  for  the 
acquisition  of  which  was  the  original  location .  If  the  date 
of  such  location  be  stated  in  the  instrument,  or  appear 
from  the  record  of  its  entry  in  the  local  land-office,  the 
patent  will  take  effect  by  relation  as  of  that  date,  so  far  as 
may  be  necessary  to  cut  off  all  intervening  claimants,  unless 
the  prior  right  of  the  patentee,  by  virtue  of  his  earlier 
location,  has  been  lost  by  a  failure  to  contest  the  claim  of 
the  intervening  claimant,  as  provided  in  the  act  of  1872. 
As  in  the  system  established  for  the  alienation  of  the  pub- 
lic lands,  the  patent  is  the  consummation  of  a  series  of  acts, 
having  for  their  object  the  acquisition  of  the  title,  the  gen- 
eral rule  is  to  give  to  it  an  operation  by  relation  at  the  date 
of  the  initiatory  step,  so  far  as  may  be  necessary  to  protect 
the  patentee  against  subsequent  claimants  to  the  same  prop- 
erty.    As  was  said  by  the  Supreme  Court  in  the  case  of 
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Shepky  v.  Coxvan^  1  Otto,  338,  where  two  parties  are  con- 
tending for  the  same  property,  the  first  in  time,  in  the  com- 
mencement of  -proceedings  for  the  acquisition  of  the  title, 
when  the  same  are  regularly  followed  up,  is  deemed  to  be 
the  first  in  right. 

But  this  principle  has  been  qualified  in  its  application  to 
patents  of  mining  ground,  by  provisions  in  the  act  of  1872, 
for  the  settlement  of  adverae  claims  before  the  issue  of  the 
patent.  Under  that  act,  when  one  is  seeking  a  patent  for 
his  mining  location  and  gives  proper  notice  of  the  fact  as 
there  prescribed,,  any  other  claimant  of  an  unpatented  loca- 
tion objecting  to  the  patent  of  the  claim,  either  on  account 
of  its  extent  or  form,  or  because  of  asserted  prior  location, 
must  come  forward  with  his  objections  and  present  them, 
or  he  will  afterwards  be  precluded  from  objecting  to  the 
issue  of  the  patent.  While,  therefore,  the  general  doctrine 
of  relation  applies  to  mining  patents  so  as  to  cut  off  inter- 
vening claimants,  if  any  there  can  be,  deriving  title  from 
other  sources,  such  perhaps  as  might  arise  from  a  subse- 
quent location  of  school  warrants  or  a  subsequent  purchase 
from  the  State,  as  in  the  case  of  Heydenfeldt  v.  Daney  Gold 
Mining  Company ^  reported  in  the  third  of  Otto,  the  doc- 
trine cannot  be  applied  so  as  to  cut  off  the  rights  of  the 
earlier  patentee,  under  a  later  location  where  no  opposition 
to  that  location  was  made  under  the  statute.  The  silence 
of  the  first  locator  is,  under  the  statute,  a  waiver  of  his 
priority. 

But  from  the  view  we  take  of  the  rights  of  the  parties 
under  their  respective  patents,  and  the  locations  upon 
which  those  patents  were  issued,  the  question  of  priority 
of  location  is  of  no  practical  consequence  in  the  case. 

The  plaintiff  is  the  patentee  of  several  locations  on  the 
Buby  Hill  lode,  but  for  the  purpose  of  this  action  it  is  only 
necessary  to  refer  to  three  of  them — the  patents  for  the 
Champion,  the  A.t  Last,  and  the  Lupita  or  Margaret  claims. 
The  first  of  these  patents  was  issued  in  1872,  the  second  in 
1876,  and  the  third  in  1877.  Within  the  end  lines  of  the 
locations,  as  patented  in  all  these  cases,  when  drawn  down 
vertically  through  the  lode,  the  property  in  controversy 
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falls.  Objection  is  taken  to  the  validity  of  the  last  two 
patents,  becaase  the  end  lines  of  tlie  surface  locations  pat- 
CDted  are  not  parallel,  as  required  hj  tbe  act  of  1872.  But 
to  this  objection  there  are  several  obvious  answers.  In  the 
first  place,  it  does  not  appear  upon  what  locations  the  pat« 
ents  were  issued.  They  may  have  been,  and  probably  were, 
issued  upon  locations  made  under  the  act  of  1866,  where 
such  parallelism  in  the  end  lines  of  the  surface  locations 
was  not  required.  The  presumption  of  the  law  is,  that  the 
officei-s  of  the  executive  department,  specially  charged  with 
the  supervision  of  applications  for  mining  patents  and  the 
issue  of  such  patents,  did  their  duty;  and  in  an  action  of 
ejectment,  mere  surmises  to  the  contrary  will  not  be  listened 
to.  If,  under  any  possible  circumstances,  a  patent  for  a 
location  without  such  parallelism  may  be  valid,  the  law  will 
presume  that  such  circumstances  existed.  A  patent  of  the 
United  States  for  land,  whether  agricultural  or  mineral,  is 
something  upon  which  its  holder  can  rely  for  peace  and  se- 
curity in  his  possessions.  In  its  potency  it  is  ironclad 
against  all  mere  speculative  inferences.  In  the  second 
place,  the  provision  of  the  statute  of  1872,  requiring  the 
lines  of  each  claim  to  be  parallel  to  each  other,  is  merely 
directory,  and  no  consequence  is  attached  to  a  deviation 
from  its  direction.  Its  object  is  to  secure  parallel  end 
lines  drawn  vertically  down,  and  that  was  effected  in  these 
cases  by  taking  the  extreme  points  of  the  respective  loca- 
tions on  the  length  of  the  lode.  In  the  third  place,  the 
defect  alleged  does  not  concern  the  defendant,  and  no  one 
but  the  government  has  the  right  to  complain. 

The  defendant,  the  Richmond  Mining  Company,  also 
holds  several  patents  issued  to  it  upon  different  locations; 
but  in  this  case  it  specially  relies  upon  the  patents  of  the 
Richmond  and  Tip-top  claims.  It  is  alleged  that  these 
patents  were  issued  upon  locations  made  earlier  than  any 
upon  which  the  patents  to  the  plaintiff  were  issued.     As-  ^ 

Burning  this  to  be  the  fact,  and  claiming  from  it  that  the  .. 

patents,  by  relation  back  to  such  locatyk^  antedate  in  their  (  C^^-  ^ 
operation  the  patents  of  the  plaintiff;  and  the  further  fact  /'^  ' 
that  the  locations  were  made  under  the  act  of  1866,  the  de- 
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fendant  relies,  upon  the  facts  assumed,  to  defeat  the  pre- 
tensions of  the  plaintiff.  It  contends  that,  inasmuch  as  the 
croppings  of  the  vein  it  works  are  within  the  surface  of  its 
patented  locations,  it  can  follow  the  vein  wherever  it  leads, 
though  it  be  outside  of  the  end  lines  of  the  locations  when 
vertically  drawn  down  through  the  lode.  Its  position  is 
that,  whenever  under  the  law  of  1866  a  location  was  made 
on  a  lode  or  vein,  a  right  was  acquired  to  follow  the  vein 
wherever  it  might  lead,  without  regard  to  the  end  lines  of 
the  location.  This  position  is  urged  with  great  persistence 
by  one  of  the  counsel  of  the  defendant,  and  with  the  abil- 
ity which  characterizes  all  his  discussions. 

The  second  section  of  the  act  of  1866,  upon  the  pro- 
visions of  which  this  position  is  based,  provides:  "That 
whenever  any  person,  or  association  of  persons,  claims  a 
vein  or  lode  of  quartz,  or  other  rock  in  place,  bearing  gold, 
silver,  cinnabar  or  copper,  having  previously  occupied  and 
improved  the  same  according  to  local  customs  or  rules  of 
miners  in  the  district  where  the  same  is  situated,  and  hav- 
ing expended,  in  actual  labor  and  improvements  thereon, 
an  amount  of  not  less  than  one  thousand  dollars,  and  in  re- 
gard to  whose  possession  there  is  no  controversy  or  oppos- 
ing claim,  it  shall  and  may  be  lawful  for  said  claimant,  or 
association  of  claimants,  to  file  in  the  local  land-office  a 
diagram  of  the  same,  so  extended,  laterally  or  otherwise,  as 
to  conform  to  the  local  laws,  customs  and  rules  of  miners, 
and  to  enter  such  tract  and  receive  a  patent  therefor,  grant- 
ing such  mine,  together  with  the  right  to  follow  such  vein 
or  lode,  with  its  dips,  angles  and  variations,  to  any  depth, 
although  it  may  enter  the  land  adjoining,  which  land  ad- 
joining shall  be  sold  subject  to  this  condition." 

It  will  be  seen  by  this  section  that,  to  entitle  a  party  to  a 
patent,  his  claim  must  have  been  occupied  and  improved, 
according  to  the  local  customs  or  rules  of  miners  of  the  dis- 
trict, and  that  his  diagram  of  the  same,  filed  in  the  land- 
office,  in  its  extension  laterally  or  otherwise,  must  be  in 
conformity  with  them. 

The  rules  of  the  miners  in  the  Eureka  Mining  District, 
adopted  in  1866 — ^laws  of  the  district,  as  they  are  termed 
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by  the  miners — ^provided  that  claims  of  mining  ground 
shonld  be  made  by  posting  a  written  notice  on  the  claim* 
ant's  ledge,  defining  its  boandaries,  if  possible;  that  each 
claim  should  consist  of  two  hundred  feet  on  the  ledge,  but 
claimants  might  consolidate  their  claims  by  locating  in  a 
common  name,  if,  in  the  aggregate,  no  more  ground  was 
claimed  than  two  hundred  feet  for  each  name,  and  that  each 
locator  should  be  entitled  to  all  the  dips,  spurs  and  angles 
connecting  with  his  ledge;  and  that  a  record  of  all  claims 
should  be  made  within  ten  days  from  the  date  of  location. 
The  rules  also  allowed  claimants  to  hold  one  hundred  feet 
each  side  of  their  ledge  for  mining  and  building  purposes, 
but  declared  that  they  should  not  be  entitled  to  any  other 
ledge  within  this  surface. 

It  will  b.e  perceived  by  these  rules  that  they  had  reference 
entirely  to  locations  of  claims  on  ledges.  It  would  seem 
that  the  miners  of  the  district  then  supposed  that  the  min- 
eral in  the  district  was  only  found  in  veins  or  ledges,  and 
not  in  isolated  deposits.  In  February,  1869,  new  rules  were 
added  to  those  previously  passed,  authorizing  the  location 
of  such  deposits.  These  new  rules  provided  that  each  de- 
posit claim  should  consist  of  one  hundred  feet  square,  and 
that  the  location  should  take  all  the  mineral  within  the 
ground  to  any  depth. 

Under  these  rules,  square  locations  and  linear  locations 
were  made  by  parties,  through  whom  the  defendant  derives 
title  on  what  is  called  the  Bichmond  ledge,  and  linear  loca- 
tions were  made  on  what  is  called  the  Tip-top  ledge,  with 
surface  locations  for  mining  purposes,  both  parties  claiming 
with  their  locations  all  dips,  spurs  and  angles.  It  is  only 
of  the  linear  locations  we  have  occasion  to  speak;  it  is  un- 
der them  that  the  defendant  asserts  title  to  the  premises 
in  controversy. 

Now,  as  neither  the  rules  of  miners  in  Eureka  Mining 
District  nor  the  act  of  1866,  in  terms,  speak  of  end  lines  to 
locations  made  on  ledges,  nor  in  terms  impose  any  limita- 
tion upon  miners  following  these  veins  wherever  they  may 
lead,  it  is  contended  that  no  such  limitation  can  be  consid- 
ered as  having  existed  and  be  enforced  against  the  defend- 
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ant.  The  act  of  1866,  it  is  said,  recognizes  the  right  of  the 
locator  to  follow  his  vein  outside  of  any  end  lines  drawn 
vertically  down  when  it  permits  him  to  obtain  a  patent 
granting  his  mine,  ''  together  with  the  right  to  follow  such 
vein  or  lode  with  its  dips,  angles  and  variations  to  any 
depth,  altliough  it  may  enter  the  land  adjoining,  which  land 
adjoining  shall  be  sold  subject  to  this  condition." 

It  is  true  that  end  lines  are  not  in  terms  named  in  the 
rules  of  the  miners,  but  they  are  necessarily  implied,  and 
no  reasonable  cbnstruction  can  be  given  to  them  without 
such  implication.  What  the  miners  meant  by  allowing  a 
certain  number  of  feet  on  a  ledge  was  that  each  locator 
might  follow  his  vein  for  that  distance  on  the  course  of  the 
ledge,  and  to  any  depth  within  that  distance.  So  much  of 
the  ledge  he  was  permitted  to  hold  as  lay  within  vertical 
planes  drawn  down  through  the  end  lines  of  his  location, 
and  could  be  measured  anywhere  by  the  feet  on  the  surface. 
If  this  were  not  so,  he  might  by  the  bend  of  his  vein  hold 
under  the  surface  along  the  course  of  the  ledge  double  and 
treble  the  amount  he  could  take  on  the  surface.  Indeed, 
instead  of  being  limited  by  the  number  of  feet  prescribed 
by  the  rules,  he  might  in  some  cases  oust  all  his  neighbors 
and  take  the  whole  ledge.  No  construction  is  permissible 
which  would  substantially  defeat  the  limitation  of  quantity 
on  a  ledge,  which  was  the  most  important  provision  in  the 
whole  system  of  rules. 

Similar  rules  have  been  adopted  in  numerous  mining  dis- 
tricts, and  the  construction  thus  given  has  been  uniformly 
and  everywhere  followed.  We  are  confident  that  no  other 
construction  has  ever  been  adopted  in  any  mining  district 
in  California  or  Nevada.  And  the  construction  is  one  * 
which  the  law  would  require  in  the  absence  of  any  construc- 
tion by  miners.  If,  for  instance,  the  State  were  to-day  to 
deed  a  block  in  the  city  of  San  Francisco  to  twenty  persons, 
each  to  take  twenty  feet  front,  in  a  certain  specified  succes- 
sion, each  would  have  assigned  to  him  by  the  law  a  section 
parallel  with  that  of  his  neighbor  of  twenty  feet  in  width, 
cut  through  the  block.  No  other  mode  of  division  would 
carry  out  the  grant. 
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The  act  of  1866  in  no  respect  enlarges  the  right  of  the 
claimant  beyond  that  -which  the  rules  of  the  mining  district 
gave  him.  The  patent  which  the  act  allows  him  to  obtain 
does  not  authorize  him  to  go  oatside  of  the  end  lines  of  his 
claim,  drawn  down  vertically  through  the  ledge  or  lode.  It 
only  authorizes  him  to  follow  his  vein  with  its  dips,  angles 
and  variations,  to  any  depth,  although  it  may  enter  land 
adjoining — that  is,  land  lying  beyond  the  area  included 
within  his  surface  lines.  It  is  land  lying  on  the  side  of  the 
claim,  not  on  the  ends  of  it,  which  may  be  entered.  The 
land  on  the  ends  is  reserved  for  other  claimants  to  explore. 
It  is  true,  as  stated  by  the  defendant,  that  the  surface  land 
taken  up  in  connection  with  a  linear  location  on  the  ledge 
or  lode  is,  under  the  act  of  1866,  intended  solely  for  the 
convenient  working  of  the  mine,  and  does  not  measure  the 
miner's  right,  either  to  the  linear  feet  upon  its  course,  or  to 
follow  the  dips,  angles  and  variations  of  the  vein,  or  control 
the  direction  he  shall  take.  But  the  line  of  location  taken 
does  measure  the  extent  of  the  miner's  right.  That  must 
be  along  the  general  course  or  strike,  as  it  is  termed,  of  the 
ledge  or  lode.  Lines  drawn  vertically  down  through  the 
ledge  or  lode,  at  right  angles  with  a  line  representing  this 
general  course  at  the  ends  of  the  claimant's  line  of  location, 
will  carve  out,  so  to  speak,  a  section  of  the  ledge  or  lode, 
within  which  he  is  permitted  to  work,  and  out  of  which  he 
cannot  pass. 

As  the  act  of  1866  requires  the  applicant  for  a  patent  to 
file  in  the  local  office  a  diagram  of  his  claim,  such  diagram 
must  necessarily  present  something  more  than  the  mere 
linear  location.  It  is  intended  that  it  should  embrace  the 
the  surface  claimed  for  the  working  of  the  mine.  In  this 
way  each  of  the  patents  of  the  parties  embraces  one  or  more 
acres  and  the  fraction  of  an  acre  of  surface  ground  and  some 
hundred  linear  feet  on  the  lode. 

The  act  of  1872  preserves  to  the  miner  the  rights  acquired 
under  the  act  of  1866,  and  confers  upon  him  additional 
rights.  Under  the  act  of  1866,  he  could  only  hold  one 
lode  or  vein,  although  more  than  one  appeared  within  the 
lines  of  his  surface  location.    The  surface  ground  was  al- 
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lowed  him  for  the  convenient  working  of  the  lode  or  vein 
located,  and  for  no  other  purpose;  it  conferred  no  right  to 
any  other  lode  or  vein.  But  the  act  of  1872  alters  the  law 
in  this  respect;  it  grants  to  him  the  exclusive  right  of  pos- 
session to  a  quantity  of  surface  ground  not  exceeding  a 
specified  amount,  and  not  only  to  the  particular  lode  or 
vein  located,  but  to  all  other  veins,  lodes  and  ledges,  the 
top  or  apex  of  -which  lies  within  the  surface  lines  of  his  lo- 
cation, with  the  right  to  follow  such  veins,  lodes  or  ledges 
to  any  depth.  But  these  additional  rights  are  granted  sub- 
ject to  the  limitation  that  in  following  the  veins,  lodes  or 
ledges,  the  miner  shall  be  confined  to  such  portions  thereof 
as  lie  between  vertical  planes  drawn  downward  through  the 
end  lines  of  his  location,  and  a  farther  limitation  upon  his 
right  in  cases  where  two  or  more  veins  intersect  or  cross 
each  other.  The  act  in  term?  annexes  these  conditions  to 
the  possession  not  only  of  claims  subsequently  located,  but 
to  the  possession  of  those  previously  located.  This  fact, 
taken  in  connection  with  the  reservation  of  all  rights  ac- 
quired under  the  act  of  1866,  indicates  that  in  the  opinion 
of  the  legislature  no  change  was  made  in  the  rights  of  pre- 
vious locators  by  confining  their  claims  within  the  end  lines. 
The  act  simply  recognized  a  pre-existing  rule  applied  by 
miners  to  a  single  vein  or  lode  of  the  locator,  and  made  it 
applicable  to  all  veins  or  lodes  found  within  the  surface 
lines. 

Our  opinion,  therefore,  is  that  both  the  defendant  and 
the  plaintiff,  by  virtue  of  their  respective  patents,  whether 
issued  upon  locations  under  the  act  of  1866,  or  under  the 
act  of  1872,  were  limited  to  veins  or  lodes  lying  within 
planes  drawn  vertically  downward  through  the  end  lines  of 
their  respective  locations;  and  that  each  took  the  ores 
found  within  those  planes  at  any  depth  in  all  veins  or  lodes, 
the  apex  or  top  of  which  lay  within  the  surface  lines  of 
its  locations. 

The  question  of  priority  of  location  is  therefore,  as  already 
stated,  of  no  practical  importance  in  the  case.  This  ques- 
tion can  only  be  important  where  the  lines  of  one  patent 
overlap  those  of  another  patent.     Here  neither  the  plaintiff 
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nor  defendant  could  pass  outside  of  the  end  lines  of  its  own 
locations,  whether  they  were  made  before  or  after  those 
upon  which  the  other  party  relies.  And  inasmuch  as  the 
ground  in  dispute  lies  within  planes  drawn  vertically  down- 
ward through  the  end  lines  of  the  plaintiff's  patented  loca- 
tions, our  conclusion  is  that  the  ground  is  the  property  of 
the  plaintiff,  and  that  judgment  must  be  for  its  possession 
in  its  favor. 

The  same  conclusion  would  be  reached  if  we  looked  only 
to  the  agreement  of  the  parties  made  on  the  sixteenth  of 
June,  1873.  At  that  time  the  plaintiff  owned  the  patented 
claim  called  the  Lookout  claim,  adjoining  on  the  north  the 
Richmond  claim.  The  defendant  had  worked  down  from  an 
incline  in  the  Richmond  and  Tip-top  into  the  ore  under  the 
surface  lines  of  the  Lookout  patent.  The  plaintiff  there- 
upon brought  an  action  for  the  recovery  of  the  ground  and 
the  ores  taken  from  it.  A  compromise  and  settlement  fol- 
lowed which  are  contained  in  an  agreement  of  that  date, 
and  were  carried  out  by  an  exchange  of  deeds.  A  map  or 
plat  was  made  showing  the  different  claims  held  by  the  two 
parties.  A  line  was  drawn  upon  this  map,  on  one  side  of 
which  lay  the  Champion,  the  At  Last  and  the  Margaret 
claims,  and  on  the  other  side  lay  the  Richmond  and  the 
Lookout  claims.  By  the  agreement  of  the  parties,  the 
plaintiff  on  the  one  hand,  was  to  convey  to  the  defendant 
the  Lookout  ground,  and  also  all  the  mining  ground  lying 
on  the  northwesterly  side  of  the  line  designated,  with  the 
ores,  precious  metals,  veins,  lodes,  ledges,  deposits,  dips, 
spurs  or  angles,  on,  in  or  under  the  same,  and  to  dismiss 
all  pending  actions  against  the  defendant;  and  on  the  other 
hand,  the  defendant  was  to  pay  to  the  plaintiff  the  sum  of 
$85,000,  and  to  convey,  with  warranty,  against  its  own  acts, 
all  its  right,  title  or  interest,  in  and  to  all  the  mining  ground 
situated  in  the  Eureka  mining  district,  on  the  south-easterly 
side  of  the  designated  line,  and  in  and  to  all  ores,  precious 
metals,  veins,  lodes,  ledges,  deposits,  dips,  spurs  or  angles, 
on,  in  or  under  the  same.  ''It  being,"  says  the  agreement, 
''the  object  and  intention  of  the  said  parties  hereto  to  con- 
fine the  workings  of  the  party  of  the  second  part  (the  Rich- 
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mond  Mining  Company),  to  the  north-westerly  side  of  the 
said  line  continued  downward  to  the  centre  of  the  earth, 
which  line  is  hereby  agreed  upon  as  the  permanent  boun- 
dary line  between  the  claims  of  the  said  parties." 

The  deeds  executed  between  the  parties  the  same  day 
were  in  accordance  with  this  agreement.  The  deed  of  the 
Bichmond  Mining  Company  to  the  plaintiff  conveyed  all  the 
mining  ground  lying  on  the  south-easterly  side  of  the  des- 
ignated line»  ''together  with  all  the  dips,  spurs  and  angles, 
and  also  all  the  metals,  ores,  gold  and  silver-bearing  quartz, 
rock  and  earth  therein,  and  all  the  rights,  privileges  and 
franchises  thereto  incident,  appendant  and  appurtenant,  or 
therewith  usually  had  and  enjoyed." 

The  line  thus  designated  extended  down  in  a  direct  line 
along  the  dip  of  the  lode  would  cut  the  Potts  chamber,  and 
give  the  ground  in  dispute  to  the  plaintiff.  That  it  must 
.  be  so  extended  necessarily  follows  from  the  character  of 
some  of  the  claims  it  divides.  As  the  Bichmond  and  the 
Champion  were  vein  or  lode  claims,  a  line  dividing  them 
must  be  extended  along  the  dip  of  the  vein  or  lode,  so  far 
as  that  goes,  or  it  will  not  constitute  a  boundary  between 
them.  All  lines  dividing  claims  upon  veins  or  lodes  neces- 
sarily divide  all  that  the  location  on  the  surface  carries,  and 
would  not  serve  as  a  boundary  between  them  if  such  were 
not  the  case.  The  plaintiff  would,  therefore,  be  the  owner 
of  the  ground  in  dispute  by  the  deed  of  the  defendant,  even 
if  it  could  not  assert  such  ownership  solely  upon  its  patented 
locations.  Our  finding,  therefore,  is  for  the  plaintiff,  and 
judgment  must  be  entered  thereon  in  its  favor  for  the  pos- 
session of  the  premises  in  controversy. 


In  re  Watson  T.  Webb,  Bankrupt. 

DisTWOT  Court,  District  of  Nevada. 
Septbmbbr  7,  1877. 

Joint  Gbeditob — Sepabate  Bakkbuptcy. — A  joint  oreditor,  in  case  of  the 
separate  bankruptcy  of  one  member  of  the  firm,  has  a  right  to  prove 
his  joint  debt,  and  vote  for  assignee  in  the  separate  bankruptcy. 
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Before  Hillyer,  District  Judge. 

Webb,  at  the  time  he  was  adjudged  a  bankrupt,  was  a 
member  of  the  firm  of  Webb  &  Mallard. 

At  the  first  meeting  of  his  creditors  the  register  permitted 
both  joint  creditors  of  Webb  &  Mallard  and  separate 
creditors  of  Webb  to  prove  their  debts  and  vote  for  as- 
signee. 

But  two  votes  were  cast  for  assignee,  one  by  a  joint 
creditor  for  James  Hood,  and  one  by  a  separate  creditor 
for  A.  H.  Bicketts.  The  register  declared  a  failure  to  elect, 
and,  there  being  no  opposition,  appointed  James  Hood  to 
be  assignee. 

Exception  was  taken  to  the  action  of  the  register  in 
allowing  the  joint  creditor  to  prove  and  vote,  and  the  point 
has  been  certified  for  decision.  There  is  also  an  applica- 
tion on  behalf  of  Bicketts  for  an  order  removing  Hood  and 
appointing  him  as  assignee. 

The  register  certifies  that  the  only  assets  surrendered  are 
joint  asssets. 

Whitman  dk  Wood,  for  petitioner. 

James  Hood,  in  person,  opposed. 

HHiLTER,  J.  Whether  a  joint  creditor  may  prove  his 
joint  debt  and  vote  for  assignee,  in  case  of  the  separate 
bankruptcy  of  one  member  of  the  firm,  is  the  question  to 
be  decided.  Under  our  present  bankrupt  law  many  import- 
ant consequences  result  from  the  proof  of  a  debt,  or  the  hav- 
ing a  provable  debt.  By  section  5034  the  choice  of  assignee 
is  to  be  made  by  the  ''greater  part  in  value  aud  in  number 
of  the  creditors  who  have  proved  their  debts."  If  it  can  be 
shown,  then,  that  the  joint  creditors  have  a  right  to  prove 
their  debts,  it  would  seem  to  follow  that  they  have  a  right  to 
vote  for  assignee.  While  there  are  conflicting  decisions  as 
to  the  effect  of  such  proof,  so  far  as  my  search  has  gone,  all 
agree  that  the  joint  creditors  may  prove  their  debts  in  the 
separate  bankruptcy,  under  section  5067.  That  section 
allows  ''all  debts  due  and  payable  from  the  bankrupt"  to 
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be  "  proved  against  the  estate  of  the  bankrupt.*'  Section 
6  of  the  Bankrupt  Act  of  1800  (2  Stat.  23)  allowed  the 
''creditors"  of  the  bankrupt  to  prove  their  debts,  and  under 
this  general  designation  of  ''creditors"  it  was  the  opinion 
of  the  Supreme  Court  that  a  joint  creditor  might  prove  his 
debt  in  a  separate  bankruptcy,  {lucker  v.  Oodey^  5  Granch. 
34.)  Speaking  of  the  joint  debt  in  that  case,  Marshall, 
Chief  Justice,  says:  "  Although  due  from  the  company,  yek 
it  is  also  due  from  each  member  of  the  company."  It  was 
also  held  that  a  proviso,  similar  to  our  present  section  5118, 
that  "the  discharge  should  not  affect  any  person  liable  as 
partner  with  the  bankrupt,"  while  the  act  did  provide  for 
a  discharge  from  all  debts  which  were,  or  might  have  been, 
proved,  removed  all  doubt  as  to  the  right  of  a  joint  creditor 
to  prove  against  the  estate  of  one  partner  in  bankruptcy. 

I  should  be  content  to  rest  my  decision  upon  the  lan- 
guage of  the  present  bankrupt  law  and  the  authority  of 
Tuckei^y,  Oxley,  but  for  the  fact  that  the  decisions  under  the 
existing  law  are  not  uniform. 

It  was  held,  directly,  that  the  joint  creditors  could  not 
vote  for  assignee  in  case  of  the  separate  bankruptcy  of  one 
partner.  (In  re  Purvis,  1  B.  R.  163.)  Tet  in  that  case  the 
joint  creditors  had  proved  their  debts,  apparently  without 
objection.      • 

In  WiUcins  v.  Davis,  Lowell,  Judge,  states  the  true  rule  to 
be  that  the  joint  creditors  may  prove  and  vote  for  assignee. 
(15  B.  R.  60.) 

In  the  following  cases  the  right  of  the  partnership  cred- 
itors to  prove  their  debts  in  the  separate  bankruptcy  is  con- 
ceded :  III  re  Freare,  1  B.  R.  660;  In  re  Pease,  13  B.  R.  168; 
United  States  y.  Lends,  13  B.  R.  33;  but  no  question  as  to 
their  right  to  vote  for  assignee  arose. 

There  are  a  number  of  other  cases  which  indirectly  touch 
this  question.  They  are  those  upon  the  effect  of  a  dis- 
charge granted  to  one  partner  in  his  separate  bankruptcy. 
The  law  is  (section  5119)  that  "a  discharge  in  bankruptcy, 
duly  granted,  shall  *  *  *  release  the  bankrupt  from 
all  debts,  claims,  liabilities  and  demands  which  were  or 
might  have  been  proved  against  his  estate  in  bankruptcy." 
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Whether  or  not  a  creditor's  claim  is  released  by  a  discharge 
depends  upon  its  provableness;  whether  or  not  he  can  yote 
for  assignee  depends  upon  his  having  proved  his  debt. 

Under  our  present  bankrupt  law  there  are  decisions  that 
a  discharge  granted  to  one  partner,  in  his  separate  bank- 
mptcj,  releases  him  from  his  joint  as  well  as  individual 
debts.  Such  are:  In  re  Downing,  1  Dillon,  33;  In  re  Stevens, 

1  Sawyer,  397;  In  re  Abbe,  2  B.  E.  qr.  26;  In  re  Leland,  5 
B.  K.  222;  JVilkins  v.  Davis,  15  B.  B.  60.  There  are  also 
cases  holding  that  such  a  discharge  does  not  so  release  him. 
Such  are:  Hudgins  v.  Lane,  11  B.  B.  462;  In  re  Winkens, 

2  B.  B.  qr.  113;  and  see  In  re  Noonan,  10  B.  B.  330;  In  re 
LUOe,  1  B.  B.  qr.  74;  In  re  Grady,  3.  B.  B.  qr.  54. 

These  latter  cases  indirectly  decide  that  the  joint  debts 
are  not  provable,  as  the  former,  it  seems  to  me,  decide  that 
they  are  provable  in  the  separate  bankruptcy. 

Again,  it  has  been  held  that  a  joint  debt  is  a  provable 
debt  under  section  5021,  and  will  support  a  petition  for  a 
separate  adjudication  against  one  partner  {Lire  Mdick,  4  B. 
B.  qr.  26).  This  has  long  been  the  rule  in  England  (Ex  parte 
Crisp,  1  Atk.  133;  Ex  paiie  Elton,  3  Yes.  238);  and  there, 
notwithstanding  the  general  rule  is  to  the  contrary,  the 
joint  creditor,  who  takes  out  a  separate  commission,  shares 
in  the  separate  estate  part  passu  with  the  separate  creditors. 
(Story  on  Part.,  sec.  278.) 

It  may,  then^  be  safely  assumed  that  in  this  country  the 
general  current  of  authority  is  in  favor  of  the  provableness 
of  the  joint  debts  in  the  separate  bankruptcy.  It  follows, 
from  the  language  of  the  Bankrupt  Act,  that  if  the  joint 
creditors  may  prove  they  may  vote  for  assignee.  Beyond 
this  it  is  not  necessary  to  decide  the  effect  of  proving  the 
joint  debts  in  the  present  case. 

The  action  of  the  register  in  allowing  the  joint  creditors 
of  Wdh  dt  Mallard  to  prove  their  debts  and  vote  for  assig- 
nee is  approved,  and  the  prayer  of  the  petition  is  denied. 
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Ex  PARTE  Jerry  Sloan  et  al. 

District  Court,  District  op  Nevada. 
September  21,  1877. 

1.  JuBisDicTioN  OF  MuRDKR. — After  a  state  has  been  admitted  into  the 
Union,  the  fact  that  within  its  boundaries  hind,  the  fee  of  which  is  in  the 
United  States,  is  set  apart  as  an  Indian  reservation,  is  not  enough,  of 
itself,  to  give  a  United  States  court  jurisdiction  to  try  a  person  for  a 
marder  committed  within  the  limits  of  such  reserration. 

Before  Hillyeb,  District  Judge. 

The  prisoners^  having  been  committed  to  answer  indict- 
ments charging  them  with  the  murder  of  two  men,  were 
brought  up  on  a  writ  of  habeas  corptis,  and  asked  to  be  dis- 
charged from  custody,  upon  the  ground  that  the  indictments 
showed  upon  their  face  that  the  Circuit  Court  of  the  United 
States  had  no  jurisdiction  to  try  them. 

Both  indictments  describe  the  place  where  the  crime  is 
alleged  to  have  been  committed  in  the  same  words,  as  fol- 
lows: ^'At  and  within  the  boundaries  of  the  Moapa  Indian 
reservation  of  the  United  States  of  America,  in  the  district 
aforesaid  "  (Nevada). 

The  indictments  are  found  under  section  5339  of  the  re- 
vised statutes,  which  provides  that  "every  person  who 
commits  murder  within  any  fort,  arsenal,  dock-yard,  maga- 
zine, or  in  any  other  place  or  district  of  country  under  the 
exclusive  jurisdiction  of  the  United  States,"  shall  suffer 
death.  The  Constitution  of  the  United  States  (article  I,  sec- 
tion S)  gives  Congress  power  to  exercise  exclusive  legislation 
"over  all  places  purchased,  by  consent  of  the  legislature 
of  the  State  in  which  the  same  shall  be,  for  the  erection  of 
forts,  magazines,  arsenals,  dock-yards  and  other  needful 
buildings,"  and,  in  another  clause,  power  to  "  regulate  com- 
merce with  the  Indian  tribes.*' 

Nevada  was  admitted  into  the  Union  on  an  equal  footing 
with  the  original  States,  October  31, 1864  (13  St.  749).  By 
the  act  of  May  5,  1866  (14  St.  43),  there  was  "added  to 
and  made  part  of  "  the  State  other  territory  upon  which  the 
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present  Moapa  Indian  reservation  is  situated.  The  reserva- 
tion was  set  apart  by  the  President  on  March  12,  1873. 

It  is  admitted  that  -when  Nevada  became  a  State,  and 
when  the  act  of  May  5,  1866,  was  passed,  the  fee  of  the 
land  now  covered  by  the  reservation  was  in  the  United  States, 

It  is,  perhaps,  also  worthy  of  notice  that  the  revised  stat- 
utes of  the  United  States  do  not  contain  the  definition  of 
''Indian  country''  found  in  the  act  of  June  30,  1834  (4  St. 
728),  nor  that  section  of  the  same  act  which  provided  that 
the  laws  of  the  United  States,  for  punishment  of  crimes 
committed  within  the  sole  and  exclusive  jurisdiction  of  the 
United  States,  shall  be  in  force  in  the  Indian  country. 

The  marshal's  return  to  the  writ  shows  that  he  holds  the 
prisoners,  by  virtue  of  a  commitment  issued  out  of  the  Cir- 
cuit Court,  to  answer  the  indictments  in  question. 

Robert  M,  Clarke  and  Thomas  H.  Wells,  for  petitioners. 

Charles  S.  Varian,  United  States  AUomey,  B,nd  Ellis  dk  King , 
opposed. 

HiLLYEB,  J.  Upon  this  state  of  facts  the  inquiry  is,  how 
and  when,  if  ever,  the  United  States  has  acquired  exclusive 
jurisdiction  over  this  reservation,  or  the  power  of  exclusive 
legislation,  which  is  the  same  thing.  (United  States  t. 
Bevans,  8  Wh.  336.) 

Nevada,  having  been  admitted  into  the  Union  upon  an 
"equal  footing  M'ith  the  original  States,"  must  have  the 
same  jurisdiction  over  the  territory  within  her  limits  that 
those  States  have  over  their  temtory. 

Before  the  establishment  of  the  United  States  govern- 
ment, the  original  States  possessed  full  sovereign  power; 
they  retain  it  now,  except  so  much  as  they  have  parted  with 
it  for  National  purposes. 

Within  the  original  States  the  only  mode  by  which  the 
government  can  acquire  exclusive  jurisdiction  over  a  piece 
of  land  is  by  purchase,  with  the  consent  of  the  State,  for 
certain  specified  purposes.  Mere  occupation  of  land,  of 
which  it  owned  the  fee,  within  a  State  could  not  give  the 
United  States  the  power  of  exclusive  legislation.    How  the 
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United  States  is  to  acquire  exclusive  legislation  over  lands 
of  which  it  is  the  owner  when  the  State  is  admitted,  may 
be  a  question;  but  it  seems  plain  that  in  such  case  there 
must  be  a  cession  of  its  ordinary  jurisdiction  by  the  State 
in  some  way. 

In  the  case  of  The  People  v.  Godfrey  (17  Johns.  225),  a 
murder  committed  by  one  soldier  upon  another  within  Fort 
Niagara  was  held  to  be  clearly  within  the  jurisdiction  of  the 
State,  although  that  fort  had  been  occupied  as  a  fortress 
since  1759;  first  by  the  French,  then  by  the  British,  and 
lastly  by  the  United  States.  Such  occupation  was  held  not 
at  all  inconsistent  with  the  rights  of  the  State  to  exercise 
its  ordinary  jurisdiction  within  the  fort. 

Jurisdiction  to  legislate  over  a  district  of  country  has  no 
necessary  connection  with  the  ownership  of  the  fee-simple 
of  the  soil;  in  fact,  the  two  are  seldom  united.  {Com.  v. 
Young,  Brightly,  302.) 

Nearly  all  the  land  within  Nevada  was,  and  indeed  still 
is,  the  property  of  the  United  States.  By  admitting  the 
State  upon  the  terms  it  did,  the  United  States  consented  to 
occupy  the  position  of  a  private  proprietor  of  the  lands  it 
owned  within  the  new  State,  only  stipulating  to  be  exempt 
from  taxation  and  interference  in  disposing  of  its  lands. 
By  its  admission,  and  by  the  act  of  May  5,  1866,  Nevada 
acquired  the  same  jurisdiction  over  the  land  now  embraced 
by  the  Moapa  reservation  as  over  any  other  portion  of  its 
territory.  That  an  executive  order  made  long  afterward 
could  not,  propria  vigore,  take  away  the  power  of  the  State 
to  legislate  for  this  territory  and  confer  it  exclusively  on 
the  United  States  is  a  plain  proposition. 

The  fee  of  the  land  covered  by  the  reservation  is  still  in 
the  United  States,  and  the  land  is  occupied  by  the  govern- 
ment  as  an  Indian  reservation. 

In  this  respect,  this  case  is  like  that  of  The  United  Stales 
V.  Stahl,  in  which  Mr.  Justice  Miller  held  that  such  owner- 
ship, together  with  the  occupation  by  the  United  States  as 
a  fort,  did  not  oust  the  State  of  Kansas  of  its  ordinary 
jurisdiction^  acquired  by  its  admission  into  the  Union  on  an 
equal  footing  with  the  original  States,  to  punish  murder 
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committed  within  the  fort.  (1  Wool.  192.)  And  in  another 
cose,  the  same  justice  held  that  the  circumstance  that  the 
homicide  was  committed  on  an  Indian  reservation  was  not 
enough,  of  itself,  to  give  a  United  States  court  jurisdiction. 
{United  States  v.  Ward,  1  Wool.  177;  see  also,  United  Slates 
V.  Rogers^  4  How.  567;  United  States  v.  Bailey,  1  McLean^ 
234;  People  y.  Lent,  2  Wh.  Grim.  Ca.  548,  and  Uniied  States 
T.  Yellow  Sun,  1  Dillon,  271.) 

The  authorities,  both  National  and  State,  are  uniform, 
and  are  unequivocally  against  the  jarisdiction  of  a  United 
States  court  in  a  case  like  the  present.  I  have  no  doubt 
that,  the  land  now  constituting  the  Moapa  Indian  reserva- 
tion having  been  made  a  part  of  the  State  of  Nevada,  with- 
out &nj  reservation  of  jurisdiction  in  favor  of  the  United 
States,  the  only  way  which  that  government  can  get  ex- 
clnsive  jurisdiction  over  it  must  be  by  cession  from  the 
State. 

The  fact  that  the  persons  killed  were  employed  at  the 
time  by  the  United  States  can,  of  itself,  make  no  difference. 
There  is  no  law  of  the  United  States,  if  Congress  has  the 
power  to  make  such  an  one,  declaring  tbe  killing  of  a  gov- 
ernment employee,  without  reference  to  the  place  where  he 
is  killed,  a  crime  against  the  United  States. 

Nor  is  there  any  question  here  as  to  the  extent  of  the 
power  of  Congress  to  regulate  commerce  with  the  Indian 
tribes.  The  courts  of  the  United  States  have  no  criminal 
jurisdiction,  except  such  as  is  given  to  them  by  some  law 
of  the  United  States,  and  Congress  has  not  yet  attempted 
to  create  the  crime  of  murder  under  the  power  given  it  to 
regulate  commerce  with  the  Indian  tribes. 

The  district  attorney  insisted  that  the  allegations  of  the 
indictments  in  reference  to  the  place  where  the  crime  is 
charged  to  have  been  committed  were  defective  at  most, 
and  did  not  show  snch  an  entire  want  of  jurisdiction  as 
would  justify  a  discharge  of  the  prisoners  upon  habeas  cor- 
pus. The  language  of  the  indictments  has  been  given  above, 
and  it  shows  the  crime  to  have  been  done  on  the  ''Moapa 
Indian  reservation."  No  laws  or  resolutions  of  Congress 
or  the  State  of  Nevada,  or  other  matters  which  affect  the 
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question  of  jurisdiction,  have  been  brought  to  my  notice, 
either  bj  the  return  to  the  writ  or  the  argument,  nor  is  it 
seriously  urged  that  any  such  matters  do,  in  fact,  exist. 
Under  such  circumstances,  I  do  not  feel  justified  in  restrain- 
ing the  petitioners  of  their  liberty,  because  it  is  possible  to 
suggest  facts  which  would  give  the  court  jurisdiction,  but 
which  are  neither  set  out  in  the  indictment  nor  the  return, 
nor  shown  in  any  way  to  be  anything  more  than  creatures 
of  the  prosecuting  officer's  imagination. 

The  return  of  the  officer  shows  that  he  holds  these  men 
by  virtue  of  a  commitment  to  answer  these  indictments.  In 
such  a  case  it  becomes  a  duty  to  look  into  the  indictments, 
and  if  neither  of  them  charges  an  offense  within  the  juris- 
diction of  a  court  of  the  United  States,  the  prisoners  are 
entitled  to  their  discharge.  In  my  judgment,  neither  of 
these  indictments  does  charge  the  prisoners  with  the  com- 
mission of  a  crime  triable  in  the  courts  of  the  United  States. 
The  prisoners  are,  therefore,  to  be  discharged  from  the  cus- 
tody of  the  marshal. 

It  was  suggested  at  the  hearing  that,  in  case  of  the  dis- 
charge of  the  prisoners  upon  this  writ,  the  State  authorities 
desired  to  take  and  prosecute  them  for  these  homicides.  In 
accordance  with  this  suggestion,  and  finding  higher  author- 
ity for  such  a  course,  the  marshal  will  be  directed,  when  he 
releases  the  prisoners,  to  deliver  them  to  any  State  officer 
in  readiness  to  receive  them.  {United  Stales  v.  YeUoio  Sun, 
supra;  United  States  v.  Cisnay  1  McLean,  254.) 

Ordered  accordingly. 


In  re  William  Stansfield. 

District  Court,  District  op  Nevada. 
September  25,  1877. 

1.  Pboyablb  Debt — Decbek  in  Equtit. — Where  an  assignee  permits  a  fore- 
closure suit,  pending  at  the  time  bankruptcy  proceedings  are  begnn,  to 
go  to  final  decree  without  intervening,  he  agrees  to  that  mode  of  ascer- 
taining the  value  of  the  property  subject  to  the  mortgage  lien,  and  the 
amount  of  the  debt  the  creditor  may  prove.  After  a  sale  under  the  decree 


Dist.  Nev.]  In  re  Stansfhsld.  335 


1H77.  ]  statement  of  Facts. 

and  the  application  of  the  proceeds  to  its  payment,  the  unpaid  balance 
is  a  provable  debt. 

2.  Judgment,  When  Pboyablb. — A  judgment  recovered  pending  the  bank- 

mptcy  proceedings,  in  a  suit  begun  before  and  based  upon  a  provable 
debt,  is  itself  provable. 

3.  Idkm— Opposing  Dischabob. — A  creditor  having  such  a  judgment  or  un- 

paid balance  of  a  decree,  has  an  interest  in  the  question  of  discharge 
and  a  right  to  be  heard  thereon. 

4.  DiscHARGK— JxTDOMKNTs. — Such  judgment  and  unpaid  balance  will  be 

released  by  a  discharge  duly  granted  to  the  bankrupt  judgment  debtor. 

Before  Hillyeb«  District  Judge. 

This  is  a  motion  to  dismiss  the  specifications  filed  in  op- 
position  to  the  bankrupt's  discharge,  upon  the  ground  that 
the  opposing  creditor  has  not  a  provable  debt,  and  con- 
sequently no  interest  in  the  question  of  discharge. 

The  petition  for  an  adjudication  was  filed  against  the 
bankrupt  May  21,  1874.  With  his  own  consent  he  was 
adjudged  a  bankrupt  the  same  day.  At  the  time  the 
petition  was  filed  two  suits  were  pending  against  Stansfield, 
wherein  J.  H.  Kice  was  plaiuti£f.  Both  suits  were  begun 
April  30,  1874.  One  was  a  foreclosure  suit,  and  the  other 
an  action  at  law  upon  promissory  notes.  In  the  latter  suit 
Stansfield  appeared  and  filed  a  de;mnrrer  May  11, 1874,  which 
Laving  been  overruled,  and  he  failing  to  answer  within  the 
time  allowed,  judgment  upon  his  default  was  entered  against 
him  July  27,  1874. 

In  the  former  suit  Stansfield  and  wife  appeared  and  de- 
murred May  11,  1874.  The  demurrer  was  overruled  and  a 
final  decree  entered  July  30,  1874.  The  mortgaged  prop- 
erty was  sold  under  the  decree,  and  after  applying  the 
proceeds  to  the  payment  of  the  debt  of  Bice,  an  unpaid 
balance  remained  of  over  $7000.  The  decree  directed  that 
the  unpaid  balance  should  be  docketed  upon  the  coming  in 
of  the  sheriff's  return,  and  the  plaintiff  have  execution 
therefor. 

By  section  6119,  of  the  revised  statutes,  the  discharge 
releases  the  bankrupt  from  all  debts  which  were  or  might 
have  been  proved  against  his  estate. 

The  debts  for  which  the  decree  and  judgment  were  ren- 
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dered  were  provable,  and  had  tbey  not  been  put  into  judg- 
ments would  bave  been  barred  bj  the  discharge;  except,  of 
course,  that  Bice  would  have  had  the  proceeds  of  the  mort- 
gaged property  to  apply  to  the  payment  of  one  of  them. 

Lewis  dt  Deal,  for  the  motion. 
Charles  N.  Harris,  opposed. 

HiLLYEB,  J.  Treating  the  balance  docketed  in  the  fore- 
closure suit  as  substantially  a  judgment  (1  Comp.  L.  Nev., 
sec.  1309),  the  question  upon  this  state  of  facts  is,  whether 
the  bankrupt's  certificate,  if  obtained,  will  discharge  these 
jadf?ment8ofRice? 

And  this  involves  an  inquiry  as  to  whether  the  debts  which 
did  exist  at  the  filing  of  the  petition  in  bankruptcy,  upon 
which  the  judgments  are  based,  are  so  merged  in  the  judg- 
ments that  they  can  no  longer  be  said  to  be  ''debts  due  and 
payable  from  the  bankrupt  at  the  time  of  the  commence- 
ment of  proceedings  in  bankruptcy,"  (Sec.  5067.)  Are  the 
judgments  new  debts,  or  the  old  debts  in  a  new  form  ? 

In  England,  the  cases  all  agree  that  against  such  judg- 
ments the  defendant  may  have  relief  by  motion  for  a  per- 
petual stay  of  execution,  which  is  always  granted.  {Bouie" 
flower  V.  Coa(es,  1  Camp.  25;  Bland  ford  v.  Foote,  Id.  138; 
Willet  V.  Pringle,  5  Bos.  &  Pul.  193,  and  many  othera). 
But,  as  an  English  statute  formerly  prescribed  this  relief, 
the  cases,  it  is  said,  come  with  less  authority  than  they 
otherwise  would.    (Clark  v.  Rowlings,  3  Cow.  316). 

In  America,  a  decided  weight  of  authority  holds  that,  to 
do  justice,  the  courts  will  look  behind  the  judgment  in 
cases  like  the  present,  and  if  the  debt  upon  which  it  is 
founded  would  have  been  barred,  the  judgment  is  barred. 

All  the  authorities  agree  that  the  cause  of  action  is 
merged  in  the  judgment,  and  can  never  be  the  basis  of 
another  suit  between  the  same  parties. 

But,  while  adhering  to  this  doctrine,  all  of  our  State 
courts,  except  those  of  Maine  and  Massachusetts,  recognize 
the  limitation  to  it,  that  the  judgment  procured  pending  the 
question  of  discharge  is  discharged  when  the  cause  of  action 
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would  have  been.  Cases  directly  Iq  point  are:  Ewing  v. 
Feck^  17,  Ala.  339;  Imlay  v.  Carpeuiiet',  14Cal.  173;  Dresser 
V.  Brooks,  3  Barb.  S.  C.  429;  Clark  v.  Rowling,  supra;  Fox  v. 
Woodruff',  9  Barb.  S.  C.  498;  Downer  v.  Howell,  26  Ver.  397. 

Other  cases,  involving  the  same  principle,  hold  that  the 
courts  will  look  behind  the  judgment  to  see  whether  the 
debt  is  one  which  the  discharge  would  release,  and  give 
relief  to  the  debtor  or  creditor  as  justice  shall  require. 
(Bells  V.  Bagley,  12  Pick.  671;  Evans  dc  Co,  v.  Sprigg,  2 
Md.  457 ;  Bosltoick  v.  Dodge,  2  Doug.  331 ;  Parks  v.  Goodwin, 
1  Maun.  35;  Wyman  v.  Mitchell,  1  Cowen,  316;  Raymond  v. 
Marcliand,  3  Cow.  147.) 

The  result  of  the  cases  is  thus  stated  by  Mr.  Freeman  in 
his  Avork  on  Judgments  (sec.  245):  ''It  has  been  uniformly 
held  that  whenever  a  cause  of  action,  existing  at  the  time 
of  filing  the  debtor's  petition,  was  of  such  a  nature  that  the 
discharge  would  have  affected  it,  any  judgment  recovered 
thereon  prior  to  the  decree  of  discharge  will  be  affected  to 
an  equal  extent,  and  that  within  the  meaning  of  those  laws 
(bankrupt  and  insolvent  laws)  such  judgments  are  never  to 
be  regarded  as  new  debts,  arising  subsequently  to  the  filing 
of  the  petition." 

Opposed  are  cases  in  Maine  and  Massachusetts  uphold- 
ing the  technical  doctrine  of  merger,  and  refusing  to  recog- 
nize the  limitation  or  exception  to  the  doctrine  which  has 
been  stated  above.  {Bradford  v.  Rice,  102  Mass.,  472,  and 
cases  cited;  Pike  v.  McDonald,  32  Me.  418;  Vraji  v.  Houd- 
lette,  36  Id.  15.) 

In  the  courts  of  the  United  States  the  decisions  since  the 
passage  of  the  present  Bankrupt  Act  are  not  uniform.  Sup- 
porting the  doctrine  that  the  debt  is  not  merged  in  the  judg- 
ment, so  as  to  defeat  the  operation  of  the  discharge,  are 
the  following  cases:  In  re  Brown,  3  B.  R.  143;  In  re  Vick- 
ery.  Id.  171;  In  re  Crawford,  Id.  171.  Opposing  are:  In  re 
Leibenslein,  4  C.  L.  N.  325;  In  re  Williams,  2  B.  E.  Qr.  79, 
and  In  re  Gallison,  5  B.  R.  353. 

Prior  to  the  present  Bankrupt  Act  an  almost  unbroken 
current  of  authorities  sustains  the  doctrine  that  judgments 
obtained  pending  the  bankruptcy  proceeding,  and  before 
22 


338  In  be  Staksfield.  [Dist.  Gt. 

opinion  of  the  Coart — Hillyer,  J.  [September, 

the  baDkrupt  receives  and  has  an  opportunity  to  plead  his 
discharge,  are  affected  by  the  discharge  just  as  the  debts 
upon  which  they  are  founded  would  have  been.  The  only 
doubt,  now,  arises  in  dealing  with  section  5106  of  the  Bank- 
rupt Act,  which  provides  that  pending  suits  against  him 
shall  be  stayed,  upon  the  application  of  the  bankrupt. 

Does  the  fact  that  the  bankrupt  may  have  a  stay  of  pend- 
ing suits  until  the  question  of  his  discharge  is  decided, 
amount  to  an  opportunity  of  pleading  his  discharge,  so  that 
a  neglect  to  apply  for  a  stay  is  a  neglect  to  avail  himself  of 
a  defense  to  the  suit?  The  affirmative  of  this  proposition 
is  maintained  forcibly  in  the  above  cited  cases  of  Bradfard 
V.  Bice  and  In  re  Gcdlison.  I  am  not,  however,  satisfied 
that  the  privilege  given  the  bankrupt  in  section  5106  should 
have  the  effect  of  overturning  the  general  rule,  that  a  judg- 
ment obtained  as  those  of  Bice  were  is  released,  if  the  debt 
would  have  been. 

It  was  at  one  time  thought  that,  upon  the  bankruptcy  of 
the  owner  of  the  equity  of  redemption  pending  a  foreclosure 
suit,  no  decree  could  be  entered  until  the  assignee  was 
made  a  party.  The  Supreme  Court  have  declared  the  law 
to  be  otherwise.  If  the  assignee  chooses  to  let  the  suit 
proceed,  he  stands  as  any  purchaser  pendente  lile  would. 
(Eyifter  v.  Gaff,  1  Otto,  521.)  The  fact  that  the  title  was 
cast  upon  him  by  operation  of  law  is  unimportant. 

Whenever  it  is  apparent  that  the  value  of  the  mortgaged 
property  is  less  than  the  just  claim  against  it,  the  assignee 
will  have  no  interest  to  intervene,  and  will  let  the  suit  pro- 
ceed. Since  the  decree  will  be  valid  without  him,  the 
plaintiff  will  have  no  motive  for  makingthe  assignee  a  party. 
The  decree  will  be  valid  to  establish  the  amount  due  the 
creditors  and  give  a  good  title  to  the  purchaser  thereunder. 

In  the  suit  of  Bice,  to  foreclose  his  mortgage,  it  is  not 
likely  the  bankruptcy  court  would  have  stayed  proceedings, 
on  the  application  of  the  bankrupt,  in  the  absence  of  any 
action  by  the  assignee,  except  to  stay  the  execution  for  the 
balance  remaining  unpaid  after  the  sale  of  the  mortgaged 
premises. 

Under  section  5075  the  value  of  the  mortgaged  property 
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must  be  ascertained,  either  by  agreement  between  the 
creditor  and  the  assignee  or  by  sale  under  the  direction  of 
the  court. 

When  the  assignee  permits  a  pending  foreclosure  suit  to 
go  to  final  decree,  without  intervening,  he  must,  in  my 
judgment,  be  held  to  have  agreed  to  that  mode  of  ascer- 
taining the  value  of  the  property  subject  to  the  lieu  of  the 
mortgage,  and  the  amount  of  the  debt  the  creditor  may 
prove.  After  a  sale  under  the  decree  and  the  application  of 
the  proceeds  to  the  payment  of  the  creditor's  secured  debt, 
the  balance,  whether  docketed  as  the  statute  of  Nevada 
permits  or  not,  is  a  provable  debt. 

In  reference  to  the  other  judgment  in  the  action  of 
assumpsiif  it  appears  to  me  that,  although  the  bankrupt 
might  have  had  a  stay  of  proceedings  by  applying  to  the 
proper  court  therefor,  yet  his  failure  to  do  so  does  not 
invest  the  judgment  rendered  with  any  other  qualities  than 
it  would  have  had  if  the  suit  had  proceeded  by  leave  of  the 
bankruptcy  court;  that  is,  to  fix  the  amount  upon  which  the 
judgment  creditor  should  receive  dividends.  The  right  to 
a  stay  is  a  qualified  one.  If  the  amount  of  the  debt  is  in 
dispute  leave  may  be  given  to  proceed  to  judgment.  If  the 
amount  is  not  in  dispute  there  is  no  need  of  proceeding 
with  the  suit  to  fix  it;  but  if,  nevertheless,  the  suit  is  per- 
mitted by  the  court,  the  assignee  and  the  bankrupt  to  go 
on  to  judgment  without  objection,  the  only  effect  of  it  is  to 
fix  the  amount  of  the  provable  debt. 

That  appeal's  to  be  the  view  taken  by  the  Supreme  Court 
in  Norton,  assignee,  v.  Switzer,  (3  Otto,  355.) 

The  suit  was  asstimpsit,  brought  by  Switzer  at  first  against 
John  and  Mary  Hein.  Pending  the  suit,  upon  the  sugges- 
tion of  Switzer  that  the  defendants  had  taken  the  benefit  of 
the  bankrupt  law,  and  that  Norton  was  their  assignee,  the 
District  Court  of  Louisiana  ordered  Norton  to  be  made  de- 
fendant, in  his  capacity  of  assignee,  in  the  place  and  stead 
of  the  Heins. 

Process  w^as  personally  served  on  Norton,  but  he  failed 
to  appear,  and  judgment  was  rendered  against  him.  This 
judgment  was  affirmed  by  the  Supreme  Court  of  the  State, 
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and  taken  by  Norton  to  the  Supreme  Court  of  the  United 
States. 

Upon  these  facts  it  was  held  that  the  State  Court  had 
jurisdiction  to  pronounce  the  judgment,  but  that  the  only 
effect  of  it  was  to  establish  the  amount  due  Switzer  as  a 
basis  for  dividends.  Speaking  of  the  provisions  of  the 
bankrupt  act  in  this  connection,  and  specially  of  section 
6106,  the  court  uses  this  language:  ''  A^ctions  pending  in 
favor  of  a  creditor  *  *  *  at  the  time  the  debtor  is 
adjudged  bankrupt  under  the  present  bankrupt  act,  if  no 
objection  is  made  by  the  assignee  or  the  bankrupt  court, 
may,  due  notice  being  first  given  to  the  assignee,  be  prose- 
cuted to  final  judgment  to  ascertain  the  amount  due  to  the 
creditors;  but  the  judgment  will  be  effectual  and  operative 
only  to  establish  the  validity  and  amount  of  the  claim. 
Notice  in  due  form  having  been  given  to  the  assignee,  the 
judgment  may  be  filed  with  him  as  an  ascertainment  of  the 
amount  due  to  the  creditor  and  as  a  basis  of  dividends,  but 
it  is  effectual  and  operative  only  for  that  purpose."  So  far 
as  appears  in  the  case,  the  bankrupts  did  not  apply  for  any 
stay  of  proceedings,  Bor  did  the  creditor  get  leave  of  the 
bankruptcy  court  to  proceed  for  the  purpose  stated  in  sec- 
tion 6106.  And  I  understand  the  court  to  hold  that  a  judg- 
ment in  favor  of  a  creditor,  pending  the  bankruptcy  pro- 
ceedings in  a  suit  begun  before,  has  only  the  limited 
operation  stated,  although  the  bankrupt  may  have  failed  to 
apply  for  a  stay,  and  no  express  leave  of  the  bankruptcy 
court  was  given  to  proceed  in  the  suit  to  judgment.  In 
other  words,  the  fact  that  the  judgment  is  rendered  under 
such  circumstances,  of  itself,  makes  such  judgment  special 
in  its  character  under  section  6106. 

The  failure  of  the  assignee  or  the  bankruptcy  court  to 
object  amounts  to  leave  to  go  on  with  the  suit  to  judg- 
ment.    Qui  iouiet  conserUire  videtur. 

Following  what  I  conceive  to  be  the  law  as  declared  in 
Norton  v.  Sioi(ze7\  I  must  hold  the  only  effect  and  operation 
of  the  judgment  rendered  in  the  action  of  assumpsU  in  favor 
of  Bice  to  be  to  establish  the  amount  of  his  claim  as  a 
basis  for  dividends.     As  a  consequence  the  judgment  is  a 
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provable  debt,  will  be  released  by  a  discbarge  duly  granted 
to  Stansfield,  and  Bice  is  a  creditor  having  such  interest 
in  the  question  of  discharge  as  entitles  him  to  be  heard 
thereon. 
Motion  overruled. 


United  States  v.  Central  Pacific  Railroad  Co. 

Giacnrr  Court,  District  of  Californu. 
October  16, 1877. 

1.  Thk  Ckntbal  Pacific  Railboad  Company  did  not  become  liable  to  npply 
five  per  centum  of  the  net  earnings  of  the  Central  Pacific  Railroad  an- 
naally  to  the  payment  of  the  subsidy  bonds  and  interest  thereon,  issued 
to  said  company  by  the  United  States  in  pursuance  of  the  acts  of  Con- 
gress authorizing  the  construction  of  the  said  road,  till  October  1,  1874, 
the  date  of  the  completion  of  the  road  as  accepted  by  the  President  of 
the  United  States,  and  the  day  upon  which  it  wus  in  fact  completed,  in 
accordance  with  the  requirements  of  said  acts. 

Before  Sawyer,  Circuit  Judge. 

Action  to  recover  five  per  centum  of  the  net  earnings  of 
the  Central  Pacific  Railroad  Company  from  July  15,  1869. 
The  case  was  tried  by  the  court,  without  a  jury,  upon  stipu- 
lation of  the  parties.  The  court  found  the  following  facts: 
By  direction  of  the  President  of  the  United  States,  a  board 
of  engineers  and  men  familiar  with  railroads  was  convened, 
to  consider  and  report  a  standard  for  the  construction  of 
the  Pacific  railroads,  by  which  the  companies  should  be 
governed  in  buihiing  the  roads,  and  the  commissioners  ap- 
pointed under  the  acts  of  Congress  for  the  purpose,  in  their 
examinations  and  reports  upon  the  roads  constructed.  In 
February,  1866,  this  board  reported  a  standard,  which  was 
approved  and  afterward  acted  upon  by  the  President.  In 
their  report,  the  board,  among  other  things,  say : 

''  Culverts  and  abutments  for  bridges  and  drains  should 
be  of  stone,  whenever  a  durable  article  can  be  obtained 
within  a  reasonable  distance — say  from  five  to  eight  miles — 
depending  upon  circumstances;  provided  that  temporary 
trestles  may  be  adopted  upon  assurances,  to  the  satisfaction 
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of  the  commissiouei'S,  that  stone  abutments  will  be  substi- 
tuted immediately  after  the  line  shall  be  opened,  so  that 
stone  can  be  transported  thereon."    ***** 

''A  railroad  cannot  be  considered  complete  until  it  is 
well  ballasted.  If  composed  of  grayel  or  broken  stone,  it 
should  be  from  twelve  to  twenty-four  inches  thick,  depend- 
ing upon  the  lower  material.  In  view  of  the  settling  of  new 
embankments,  which  require  time  and  rains  before  ballast- 
ing can  be  properly  placed,  and  also  in  view  of  the  number 
of  miles  required  by  the  law  to  be  constructed  annually,  the 
perfect  finish  of  the  road-bed,  in  this  respect,  must  be  pro- 
gressive and  the  work  of  time.  Yet  it  is  the  opinion  of  the 
board  that  such  work  of  perfecting  the  ballast  must  proceed 
as  usual  on  first-class  railroads;  otherwise  subsequent  sec- 
tions should  not  be  accepted,  because  the  whole  work  is  not 
then  being  carried  forward  as  a  great  Pacific  railroad,  such 
as  the  law  contemplates."  The  report  also  specifies  what 
should  be  required  as  to  location,  grades  and  curves,  em- 
bankments and  excavations,  cross-ties,  rails,  sidings,  rolling 
stock,  buildings,  etc.  The  report  recognizing  the  impractica- 
bility, as  a  business  transaction,  of  completing  a  long  line  of 
road  like  the  Pacific  Eailroadin  sections  of  twenty  miles  each, 
so  that  each  section  shall  be  brought  up  to  the  standard  of 
a  first-class  road  as  soon  as  constructed,  clearly  made  a 
distinction  between  a  provisional  and  absolute  completion, 
and  this  distinction  was  recognized  and  acted  upon  by  the 
President,  subsequently,  who  accepted  the  sections  when 
constructed  up  to  the  temporary  standard  provisionally,  for 
the  purpose  of  issuing  the  bonds  to  enable  the  companies 
to  proceed  with  the  work,  but  with  the  understanding  that 
the  deficiencies  should  be  supplied  so  as  to  ultimately  bring 
the  whole  road,  as  an  entirety,  up  to  the  standard  of  a  first- 
class  road  before  a  finalacceptance  as  absolutely  completed 
as  a  whole. 

As  each  section  of  twenty  miles  or  more  of  the  road  was 
constructed,  the  president  of  the  company  filed  a  statement, 
under  oath,  in  pursuance  of  the  statute,  to  the  effect  that 
the  section,  describing  it,  had  been  completed  as  required, 
specifying  the  particulars  in  the  language  of  the  statute. 
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and  asking  that  the  commissioners  appointed  under  the 
stetute  might  be  notified,  and  that  they  might  examine  and 
report  npon  such  section.  Upon  a  favorable  report  by  the 
commissioners,  the  President  accepted  the  section  provision- 
ally, and  issued  to  the  company  the  bonds  authorized  by 
the  statute.  This  was.  the  course  of  proceeding  till  1868, 
when  it  was  found  that  the  government  might  advance  all 
the  subsidies  upon  a  road  only  provisionally  accepted  in 
sections,  and  have  no  security  for  its  absolute  completion, 
as  a  whole,  up  to  the  standard  of  a  first-class  road.  The 
question  of  the  propriety  of  this  course  was  submitted  to 
the  attorney-general,  who  rendered  an  opinion  on  September 
6,  1868,  which  was  to  the  effect  that  the  course  before  pur- 
sued by  the  government  was  in  accordance  with  the  law,  and 
that  the  President  had  authority  to  appoint  commissioners 
to  review  that  portion  of  the  road  which  had  been  accepted 
provisionally,  and  to  refuse  a  final  acceptance  of  the  road, 
as  a  whole,  until  all  deficiencies  should  be  supplied;  and 
that  sufficient  subsidies  might  be  withheld,  or  other  gaaran- 
tees  be  required  of  the  company,  to  secure  absolute  com- 
pletion. The  opinion  is  reported  in  12  Op.  Att*ys-6eneral, 
at  page  477,  and  is  referred  to  as  a  part  of  this  statement  of 
facts.  The  President  thenceforth  acted  upon  this  opinion 
of  the  attorney-general,  and  accepted  each  section  when 
provisionally  completed,  leaving  the  question  of  the  abso- 
lute completion  of  the  road,  as  a  whole,  to  be  determined 
upon  examination  and  report  of  commissioners  to  be  specially 
appointed  for  that  purpose. 

On  September  25,  1868,  the  President,  in  pursuance  of 
the  opinion  of  the  attorney-general,  appointed  a  commission 
of  civil  engineers  to  examine  the  entire  road,  so  far  as  then 
provisionally  completed,  and  report  upon  it  in  accordance 
with  instructioiis  to  be  furnished  by  the  secretary  of  the  in- 
terior. Instructions  were  prepared,  in  which,  after  refer- 
ring to  the  standard  adopted  by  the  President,  a  pamphlet 
copy  of  which  was  furnished,  the  secretary  of  the  interior 
says:  ''This  standard  had  obvious  reference,  in  the  first 
instance,  to  a  provisional  completeness,  but  assurances  were 
given  by  the  companies  that  the  road,  in  structure,  equip- 
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meots,  and  every  other  particular,  should  be  brought  up 
with  all  practicable  dispatch  to  the  standard  prescribed  bj 
Congress.  The  rapid  construction  of  this  great  National 
thoroughfare  being  deemed  yitally  important,  it  was  not 
originally  considered  that  in  the  early  stages  of  the  enter- 
prise the  standard  of  absolute  completeness  of  each  sec- 
tion should  be  exacted  as  a  condition  precedent  to  the  pay- 
ment of  the  subsidy.  As  the  government  has  made  such 
munificent  advances,  it  becomes  the  duty  of  the  Executive, 
in  the  present  advanced  stages  of  the  work,  to  require  that 
all  past  omissions  shall  now  be  supplied,  and  that  in  lieu  of 
temporary  structures,  those  which  are  permanent  and  sub- 
stantial shall  be  erected,  and  to  secure  from  the  companies 
a  strict  compliance  with  all  the  requirements  in  regard  to 
the  appurtenances  of  the  road.  It  is  believed  that  the  time 
has  now  amved  for  a  thorough  revision  of  the  work."    *    * 

^'  It  is  proper  to  state,  however,  that  the  department 
expects  that  you  will  make  a  thorough  personal  examina- 
tion of  the  road  so  far  as  it  has  been  built.  You  will  fully 
report  in  regard  to  its  location,  road-bed,  cross-ties,  track- 
laying,  ballasting,  rotling  stock,  repair-shops,  station -build- 
ings, culverts,  bridges,  viaducts,  turnouts,  and  all  other 
appurtenances,  and  what  amount  of  expenditure  will  be 
required  in  order  that  the  road,  so  far  as  built,  may  be 
rendered  in  these  particulars  equal  to  a  full  completed  first- 
class  railroad." 

These  commissioners,  having  completed  their  examina- 
tion, made  their  report  on  May  14,  1869,  in  which  they 
point  out  specifically  many  particulars  in  which  the  road, 
as  constructed,  fails  to  come  up  to  the  standard  of  a  first- 
class  road;  and  they  report  an  estimate  in  detail  showing 
that,  in  their  opinion,  to  supply  such  deficiencies  on  five 
hundred  and  fifty-one  miles  of  road  eastward  from  Sacra- 
mento will  require  a  further  expenditure  of  $4,493,380. 
They  say,  in  their  report,  with  refei'ence  to  one  deficiency, 
that  **east  of  Truckee  station,  and  especially  up  the  Hum- 
boldt valley,  the  road  for  almost  its  entire  length  is  wholly 
without  ballast."  On  April  10,  1869,  Congress  passed  a 
joint  resolution  by  which  the  President  was  '*  authorized 
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to  appoint  a  board  of  eminent  citizens,  not  exceeding  five 
in  nnmber  *  *  *  to  examine  and  report  upon  the  con- 
dition of,  and  what  snm  or  sums,  if  any,  will  be  required 
to  complete  each  of  said  roads  (the  Union  and  Central 
Pacific  roads)  for  the  entire  length  thereof  to  the  said  ter- 
minus as  a  first-class  railroad,  in  compliance  with  the 
several  acts  relating  to  said  roads.**  The  President  was 
thereby,  also,  "authorized  and  required  to  withhold  from 
each  of  said  companies  an  amount  of  subsidy  bonds  autho- 
rized to  be  issued  by  the  United  States,  under  said  acts,  to 
secure  the  full  completion  as  a  first-class  road  of  all  sec- 
tions of  such  road  upon  which  bonds  have  already  been 
issued,  or,  in  lieu  of  such  bonds,  he  may  receive  as  such 
security  an  equal  amount  of  first  mortgage  bonds  of  such 
company."  In  default  of  giving  such  security,  the  Presi- 
dent was  authorized  to  direct  the  attorney-general  to  take 
such  proceedings  as  might  be  necessary  to  protect  the  in- 
terests of  the  United  States  in  such  road,  "and  to  insure 
the  full  completion  thereof  as  a  first-class  road,  as  required 
by  law  and  the  statutes  in  that  case  made."  (16  Stat.  56.) 

In  pursuance  of  this  joint  resolution  the  President  of  the 
United  States  appointed  a  board,  which  has  since  been 
known  and  styled  as  in  the  resolution,  the  "board  of  emi- 
nent citizens."  The  connecting  rail  uniting  the  Central 
and  Union  Pacific  Bailroads  was  laid  on  May  11,  1869,  and 
soon  thereafter  regular  through  passenger  trains  between 
San  Francisco  and  Omaha,  caiTying  the  United  States  mails, 
and  through  freight  trains  were  placed  upon  said  roads,  and 
such  trains  have  run  regularly  between  said  points  ever 
since.  Afterward,  in  the  month  of  September,  1869,  and 
subsequent  to  the  provisional  acceptance  of  the  last  section, 
on  July  15,  as  hereinafter  stated,  the  said  "  board  of  emi- 
nent citizens"  commenced  the  examination  of  said  Central 
Pacific  Bailroad,  in  pursuance  of  said  joint  resolution  and 
the  instructions  given  by  the  secretary  of  the  interior. 
The  board,  among  other  things,  was  furnished  with  a  copy 
of  the  said  instructions  given  to  the  said  previous  board  of 
engineers  and  of  their  report,  and  directed  to  be  governed 
thereby  in  their  examinations,  and  were  further  instructed 
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as  follows:  That  you  will  "not  only  ascertain  and  report 
upon  its  condition,  but  will  also  stat«  what  sum  or  sums,  if 
any,  will  be  required  to  complete  it,  for  the  entire  length 
thereof,  as  a  first-class  railroad,  in  compliance  with  the 
several  acts  of  Congress  relating  thereto."  After  complet- 
ing their  examination  the  board  made  its  report  on  October 
30,  1869,  in  which  it  gives  a  detailed  estimate  of  the  cost  of 
work  necessary  to  be  done  on  the  Central  Pacific  Bailroad 
from  Sacramento  eastward,  in  order  to  complete  it  in  ac- 
cordance with  the  acts  of  Congress,  amounting  in  the 
aggregate  to  $576,650. 

Pending  the  action  of  the  said  former  '*  commission  of 
civil  engineers,"  on  March  22,  1869,  the  secretary  of  the 
interior,  to  secure  the  proper  completion  of  said  railroad  as 
required  by  law,  issued  an  order  to  the  commissioner  of  the 
general  land-office  to  withhold  all  patents  for  lands  to  the 
defendant  until  further  orders,  and  soon  thereafter,  as  fur- 
ther security,  required  the  said  defendant  to  deposit  with 
the  secretary  of  the  treasury  $4,000,000  of  its  first  mortgage 
bonds;  which  order  the  defendant  complied  with,  in  the 
months  of  May  and  June,  1869;  and  in  connection  with  the 
deposit  of  said  bonds  on  June  28,  1869,  executed  and  de- 
livered to  said  secretary  an  instrument  in  writing,  wherein 
it  is,  among  other  things,  agreed  that  "  the  four  millions  of 
dollars  of  first  mortgage  bonds  of  said  company  which  it 
has  this  day  deposited  with  the  government  *  *  *  are 
and  may  and  shall  be  held  by  the  government  as  security 
for  the  completion  of  the  structure  and  equipment  of  the 
road  of  said  company,  according  to  the  provisions  of  the 
statute  *  *  *  until  the  President  of  the  United  States, 
on  a  proper  examination  of  the  actual  completed  road  and 
equipments,  shall  be  satisfied  that  the  same  are  so  com- 
pleted as  a  first-class  railroad  according  to  law."  And  fur- 
ther, on  failure  to  so  complete  the  road,  ''the  said  bonds 
shall  be  held  by  the  government,  and  shall  be  disponed  of, 
and  the  proceeds  thereof,  if  disposed  of,  applied  to  the 
proper  completion  of  said  road,  its  structure  and  equip- 
ments, as  the  government  of  the  United  States  shall  by  law 
direct  and  provide.     And  it  is  further  agreed,  that  the  lands 
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granted  as  a  portion  of  the  subsidy  of  said  company,  for 
which  patents  have  not  been  issued,  shall  also  be  held  in 
like  manner  by  the  government  of  the  United  States  as 
security  for  the  completion  and  equipment  of  the  said  railroad 
as  aforesaid/*  etc.  On  July  15,  1869,  the  secretary  of  the 
interior  transmitted  to  the  President  the  report,  dated  May 
15,  1869,  of  the  commissioners  appointed  to  examine  and 
report  upon  a  section  of  twenty  and  three-tenths  miles  of 
the  Central  Pacific  Eailroad,  this  being  the  last  section 
constructed  by  said  defendant.  In  his  letter  transmitting 
said  report  to  the  President  for  his  action,  the  secretary 
says:  ''I  respectfully  recommend  the  acceptance  of  the 
same,  and  that  bonds  be  issued  to  the  company  thereon  in 
accordance  with  the  agreement  made  with  the  company,  which 
is  to  the  effect  that  they  deposit  their  first  mortgage  bonds 
with  the  secretary  of  the  treasury  to  such  amount  as  may  be 
deemed  necessary  to  secure  the  ultimate  completion  of  the 
road  agreeably  to  the  provisions  of  the  act  approved  July  1, 
1862."  The  agreement  referred  to  is  the  agreement  herein- 
before referred  to,  of  date  June  28, 1869,  Which  letter  and 
report  were  returned  to  the  secretary  of  the  interior  by  the 
President,  with  an  indorsement  thereon  as  follows,  to  wit: 

'*The  recommendations  of  the  secretary  of  the  interior 
are  approved,  and  the  secretary  of  the  treasury  and  himself 
are  hereby  directed  to  carry  the  same  into  effect.  U.  S. 
Grant."  Eecommendations  in  all  respects  similar  to  the 
last  had  been  made  by  the  secretary  of  the  interior  to  the 
President,  as  to  the  reports  made  upon  several  preceding 
sections  of  the  roads,  and  a  similar  approval  was  indorsed 
thereon  by  the  President.  Upon  the  same  day,  July  15, 1869, 
the  secretary  of  the  interior  made  a  similar  recommendation  as 
to  the  section  commissioners'  reports  upon  the  last  sections 
of  the  Union  Pacific  Eailroad,  in  which  he  recommends  a 
similar  provisional  acceptance  of  the  section,  and  adds: 
**  Provided,  however,  that  no  bonds  or  patents  shall  in  any 
event  be  issued  until  such  security  shall  be  deposited  with 
the  secretary  of  the  treasury  necessary  to  secure  the  ulti- 
mate completion  of  the  road,  agreeably  to  the  acts  men- 
tioned in  my  letter  to  you  of  the  twenty-seventh  of  May  last." 
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This  recommendation  was  approved  by  the  President,  and 
the  secretaries  of  the  treasury  and  interior  directed  to  carry 
the  same  into  effect.  These  constitute  the  last  conditional 
acceptances  of  sections  as  provisionally  completed,  and  is 
the  point  of  time  at  which  the  government  now  claims  the 
roads  to  have  been  completed,  for  the  pui*pose  of  entitling 
it  to  recover  five  per  centum  of  the  net  earnings  of  the  roads. 

Subsequently,  in  September,  1869,  the  secretary  of  the 
treasury  denied  an  application  of  defendant  to  withdraw 
the  $4,493,380  first  mortgage  and  government  bonds  depos- 
ited and  withheld  as  security  as  aforesaid,  and  declined  to 
surrender  any  security  so  held  until  the  **  board  of  eminent 
citizens  should  report."  On  November  3,  1869,  the  said 
board  having  in  the  meantime  reported,  and  it  appearing  by 
their  report  that  the  amount  required  to  supply  deficiencies 
and  complete  the  work  up  to  the  required  standard  had  been 
reduced  since  the  last  commission's  report  from  $4,498,380 
to  $576,650,  the  secretary  of  the  interior  so  modified  his  or- 
der of  March  22, 1869,  suspending  the  issue  of  patents  to 
land  as  to  allow  patents  to  one-half  the  lands — every  alter- 
nate odd  section — to  be  issued,  and  soon  after  allowed  the 
withdrawal  of  said  first  mortgage  and  other  bonds,  still  re- 
taining as  security  the  other  half  of  the  lands. 

On  November  15, 1869,  the  secretary  of  the  interior,  in  his 
annual  report  to  the  President,  states  the  condition  and  cir- 
cumstances of  said  railroads;  points  out  particulars  wherein 
deficiencies  in  the  construction  still  exist;  reports  the  amount 
necessary  to  be  expended  in  completing  the  road  up  to  the 
required  standard;  states  the  securities  held  for  the  pur- 
pose of  insuring  its  completion,  and  adds:  '^It  will  thus  be 
perceived  that  the  government  has  ample  means  to  secure 
from  the  companies  the  faithful  performance  of  their  re- 
spective engagements."  On  March  27,  1871,  the  secretary 
of  the  interior  refused  an  application  by  defendant  to 
modify  the  order  of  November  3,  1869,  continuing  the  sus- 
pension of  the  issuing  of  patents  to  one-half  the  lands.  He 
concludes  his  letter  of  denial  as  follows:  "Before  modify- 
ing the  order  suspending  the  issue  of  patents  on  one-half  of 
the  lands,  I  desire  a  report  showing  the  erroneous  location 
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to  have  been  corrected,  and  that  the  deficiencies  have  been 
SQpplied.  Whenever  the  company  shall  express  a  desire 
for  a  further  examination  of  the  road,  commissioners  will  be 
appointed  for  that  purpose."  There  were  other  refusals  to 
issue  patents  by  the  secretary  of  the  interior. 

In  1874  there  was  a  bill  pending  in  the  Senate  which  had 
passed  the  House,  in  response  to  demands  of  the  people  of 
the  several  States  interested,  providing  that  the  title  to  the 
lands  granted  for  railroad  purposes  should  at  once  be 
vested  in  the  grantees,  in  order  that  the  States  might  tax 
them.  On  June  9,  1874,  the  chairman  of  the  senate  com- 
mittee on  railroads,  by  direction  of  the  committee,  trans- 
mitted a  copy  of  said  bill  to  the  secretary  of  the  interior, 
requesting  his  views  and  suggestions  with  reference  to  the 
advisibility  of  the  proposed  legislation.  On  June  17,  1874, 
the  secretary  responded,  setting  forth  the  proceedings  of 
the  various  commissions  and  the  reports  of  deficiencies; 
the  reservation  of  one-half  these  lands  by  Secretaiy  Cox's 
order  as  security  for  completion  of  the  road;  that  ''  the 
Executive  had  no  oiBcial  information  that  the  deficiencies 
had  been  supplied;"  that  the  subsidy  bonds  had  been 
received  in  full,  and  that  ''  this  moiety  of  lands  withheld  is 
the  only  security  of  the  Government  for  the  completion  of 
the  road  as  required  by  law."  He  then  points  out  a  provi- 
sion in  the  bill,  which,  he  says,  "ipso  facto  repeals  the  said 
order  of  Mr.  Cox,"  and  suggests  that  it  be  so  changed  as 
to  make  the  mandatory  order  of  the  commissioner  of  the 
land-office  to  issue  patents  "contingent  on  the  Executive 
being  satisfied  that  all  the  deficiencies  reported  by  the  said 
'eminent  citizens'  have  been  supplied,  and  that  the  roads 
are  completed  as  required  b}-  law." 

On  August  2,  1874,  the  defendant  addressed  a  communi- 
cation to  the  secretary  of  the  interior,  in  which  it  is  stated 
that  "the  Central  Pacific  road  is  now  completed  and  in 
successful  operation,"  and  it  "requests  that  commissioners 
be  appointed  to  examine  the  road  with  a  view  to  its  final 
acceptance  by  the  United  States  government."  In  pursu- 
ance of  said  request,  the  President  appointed  commis- 
sioners, and  in  a  letter  of  instructions  to  the  commissioners^ 
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dated  September  21,  1874,  among  otlier  things,  the  sec- 
retary of  the  interior  says:  "On  the  thirtieth  of  October, 
1869,  'five  eminent  citizens,'  who  were  appointed  commis- 
sioners by  tlie  President  under  joint  resohition  of  the 
thirtieth  of  April,  1869,  reported  certain  deficiencies  in  the 
construction  of  the  Central  Pacific  Eailroad.  The  vice- 
president  of  the  company  that  constructed  the  road  applied 
on  the  second  ultimo  for  its  re-examination  to  determine 
whether  it  has  been  completed  as  required  by  law  and  the 
report  of  said  commissioners.  *  *  *  It  will  be  your 
duty  to  examine  said  road  with  special  reference  to  the  de- 
ficiencies above  referred  to,  and  to  report  whether  they 
have  been  substantially  supplied.  *  *  *  If  they  have 
been,  and  the  road  is  completed  substantially,  as  required 
by  the  law  and  departmental  instructions,  you  will  ascertain 
as  near  as  possible  and  report  the  date  of  the  completion. 
*  *  *  If  it  be  not  yet  completed,  you  will  state  what,  in 
your  judgment,  is  necessary  to  such  completion."  Copies 
of  the  report  of  the  preceding  commissioners  and  of  the 
pamphlet,  showing  the  standard  adopted  by  the  depart- 
ment, were  furnished  the  commissioners  as  a  part  of  their 
instructions. 

On  November  2,  1874,  the  said  commission  reported  that 
the  defendant  had  completed  its  railroad  in  conformity  to  the 
requirements  of  the  law,  and  that  the  date  of  such  completion 
was  October  1,  1874,  and  further  reported  that  between  the 
date  of  the  report  of  the  last  preceding  commission,  October 
30,  1869,  and  said  October  1,  1874,  said  defendant  had  ex- 
pended, in  making  the  improvements  specified,  $6,121,037.23. 
On  November  12,  1874,  the  secretary  of  the  interior  trans- 
mitted to  the  President  the  said  report,  together  with  a  com- 
munication, stating  the  action  of  the  several  commissions, 
and  closing  as  follows:  **  Eegarding  the  order  of  Mr.  Secre- 
tary Cox,  of  November  3,  1869,  as  a  conditional  acceptance 
of  said  road,  and  finding  that  the  conditions  have  since  been 
amply  and  fully  complied  with,  I  respectfully  recommend 
that  the  secretary  of  the  interior  be  authorized  to  issue  pat- 
ents to  the  company  for  the  lands  inuring  to  it,  and  that  said 
order  withholding  them  be  revoked."    Upon  which  com- 
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inanication  the  President,  on  November  14, 1874,  made  and 
signed  the  following  indorsement:  ''The  Avithin  recommen- 
dations are  hereby  approved,  the  authority  asked  for  confer- 
red, and  the  order  of  the  third  of  November,  1869,  is  re- 
voked." On  November  18,  1874,  in  accordance  with  said 
order,  the  commissioner  of  the  general  land-office  was  in- 
formed by  the  secretaiy  of  the  interior  of  the  revocation  of 
said  order,  and  directed  to  issue  to  defendant  patents  to  the 
remaining  lands  due. 

Upon  other  evidence  than  the  action  of  the  government 
and  its  officials,  and  the  report  of  said  several  commissions, 
the  court  also  found,  as  facts,  that  the  said  Central  Pacific 
Bailroad  was  not,  in  fact,  completed  up  to  the  standard  of  a 
first-class  railroad  till  the  first  day  of  October,  1874;  that  five 
hundred  and  fifty-one  miles  of  said  railroad  was  built  during 
the  first  five  months  of  the  year  1869,  in  a  very  hasty  and  im- 
perfect manner;  that  cuts  and  embankments  had  to  be  sub- 
sequently widened;  temporary  structures  replaced  or  per- 
fected; the  line  straightened  in  some  instances,  and  several 
new  tunnels  constructed;  that  this  part  of  the  road  was  un- 
ballasted; that  ballasting  up  to  the  standard  of  a  first-class 
railroad  is  a  gradual,  progressive  work,  requiring  time  to 
settle  the  road-bed,  and  rains  to  compact  and  consolidate  it; 
and  that  to  ballast  this  road,  at  that  time,  up  to  the  required 
standard  under  the  existing  conditions,  would  have  been 
wholly  impracticable;  and  that  no  road  can  be  called  first- 
class  until  well  ballasted.  Also,  that  the  defendant,  be- 
tween October  30,  1869,  and  October  1,  1874,  in  fact  ex- 
pended in  construction,  in  bringing  the  road  up  to  the  stand- 
ard of  a  first-class  railroad,  equipments,  etc.,  $5,657,854.  Of 
this  sum  $1,014,681.34  was  for  wharves  and  depot  buildings 
at  Oakland  and  San  Francisco;  $241,490.87  for  improve- 
ments of  depot  grounds  at  Mission  Bay,  San  Francisco,  and 
1105,906.60  for  steamer  TItoroughfare  for  ferrying  cars 
across  the  bay.  The  remainder  was  expended  in  various 
improvements  along  the  whole  line,  additional  equipments, 
and  other  work  necessary  to  make  it  in  all  respects  a  first- 
class  road. 
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J710.  M,  Coylilan,  United  States  Attorney,  for  plaintiff. 
S.  TV.  Sanderson  and  S.  it.  IVilson^  for  defendants. 

Sawyer,  Circuit  Judge,  after  stating  the  facts.  Upon  the 
facts  of  the  case  as  found  and  stated,  two  questions  have 
been  raised  and  fully  argued. 

1.  At  what  point  of  time  was  the  road  so  fully  completed 
as  to  make  it  obligatory  upon  the  defendant  to  apply  five 
per  centum  of  the  net  earnings  of  the  road  to  the  payment 
of  the  bonds  issued  by  the  government,  and  the  interest 
thereon  ? 

2.  What  constitutes  net  earnings  within  the  meaning  of 
the  act? 

Upon  the  first  question  the  government  insists  that  the 
road  was  completed,  and  the  obligation  to  set  aside  five  per 
centum  of  the  net  earnings  arose  on  July  15,  1869,  the  date 
of  the  provisional  acceptance  of  the  last  section;  while  the 
defendant  maintains  that  the  road  was  not  completed  as  a 
whole  until  October  1,  1874,  the  date  at  which  the  whole 
road  was  accepted  by  the  President  as  having  been  fully 
completed. 

The  act  of  Congress,  and  the  acceptance  by  the  defend- 
ant constitute  a  contract  between  the  parties  by  the  terms  of 
which  the  defendant  was  required  to  build  and  complete 
such  a  road  as  is  prescribed  in  the  act — a  road  ''supplied 
with  all  necessary  drains,  culverts,  viaducts,  crossings, 
sidings,  bridges,  turnouts,  watering-places,  depots,  equip- 
ments, furniture,  and  all  other  appurtenances  of  a  first-class 
railroad;"  in  other  words,  in  all  respects  a  first-class  rail- 
road, with  all  appropriate  equipments  and  appurtenances. 
Such  a  road  the  defendant  was  bound  to  build  and  fully 
complete,  and  until  so  built  and  completed  as  a  whole,  it 
was  not  entitled  to  be  discharged  from  the  obligations  of 
the  contract  to  complete  the  road,  or  to  receive  the  full  con- 
sideration which  the  government,  on  its  part,  undertook 
to  give.  So,  also,  in  addition  to  constructing  the  road, 
another  obligation  was  imposed  on  defendant;  for  the  act 
provides  that  ''after  the  said  road  is  completed,  until  said 
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bonds  (bonds  issued  by  the  government)  and  interest  are 
paid,  at  least  five  per  centum  of  the  net  earnings  of  said 
road  shall  also  be  annually  applied  to  the  payment  thereof." 
And  this  is  the  clause  under  which  this  action  is  brought. 
It  is  plain  that  the  point  of  time  at  which  the  defendant 
becomes  liable  to  thus  apply  five  per  centum  of  the  net 
earnings,  is  the  point  of  time  when  it  has  fully  completed 
the  construction  of  the  road  as  a  whole,  as  an  entirety,  so 
that  its  contract  is  fully  discharged  so  far  as  the  construc- 
tion is  concerned,  and  the  defendant  has  thereby  become 
entitled  to  receive  all  the  consideration  therefor  which  the 
government  undertook  to  give — the  point  of  time  when  it 
becomes  entitled  to  all  the  lands  granted  and  all  the  bonds 
and  other  subsidies  promised.  The  clause  is  ''after  said 
road  is  completed" — not  a  part  or  section,  but  said  road. 
When  the  road  is  completed  for  the  purpose  of  casting  the 
obligation  upon  defendant  of  applying  five  per  centum  of 
the  net  earnings  of  the  road  to  the  payment  of  the  govern- 
ment bonds  and  interest,  it  is  also  completed  for  the 
purpose  of  entitling  it  to  have  the  road  accepted,  and  of 
exonerating  it  from  any  further  liabilities  for  construction, 
and  for  the  purpose  of  entitling  it  to  receive  all  the  lands 
and  other  aid  given  by  the  government.  The  construction 
of  the  statute  as  to  the  time  when  the  road  is  completed, 
must  be  the  same  when  it  operates  in  favor  of  the  defend- 
ant as  when  it  operates  in  favor  of  the  government.  If  the 
road  was  completed  on  July  15,  1869,  so  as  to  make  it  the 
duty  of  the  defendant  to  apply  five  per  centum  of  its  net 
earnings  to  the  payment  of  the  subsidy  bonds  and  interest, 
it  was  completed  for  the  purpose  of  exonerating  the  defend- 
ant from  expending  further  sums  in  the  construction  of 
the  road,  and  for  the  purpose  of  entitling  it  to  all  the  lands 
granted. 

But  the  statute  authorized  the  President,  upon  the  re- 
port of  commissioners  appointed  by  him,  to  determine  when 
the  road  should  be  deemed  completed.  Upon  the  comple- 
tion of  a  section  of  forty,  afterward  twenty  miles  of  road, 
the  President  of  the  United  States  was  authorized  by  sec- 
tion 4  qf  the  act ''  to  appoint  three  commissioners  to  exam- 
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ine  the  same,  and  report  to  him  in  relation  thereto;  and  if 
it  shall  appear  to  him  that  forty  consecutive  miles  of  said 
railroad  and  telegraph  line  have   been  completed/'  etc., 
''patents  shall  issue  conveying  the  right  and  title  to  said 
lands  to  said  company,"  etc.     The  commissioners  were  to 
report  ^*  to  him'' — the  President — for  his  information,  and 
if  ''it  shall  appear  to  Am"  that  the  section  is  completed, 
then  the  defeudant  is  to  be  entitled  to  the  corresponding 
part  of  the  subsidy.     This  provision  clearly  devolves  the 
duty  upon  the  President  of  determining  when  the  road  is 
completed.      This  was  so  held  by  Mr.   Attorney-General 
Evarts,  in  an  elaborate  opinion  given  to  the  President  for 
his  guidance  in  1868,  and  I  think  correctly.     (12  Op.  At.-G. 
477.)    And  this  determination  of  the  President  I  think  con- 
clusive, at  leasi;,  upon  the  government.     If  so,  it  settles  the 
question,  for  there  can  be  no  dispute  as  to  what  the  action 
of  the  President  and  of  the  secretary  of  the  interior,  acting 
under  his  directions,  actually  was.     The  acceptance  of  sec- 
tions from  time  to  time,  as  constructed,  was  manifestly  pro- 
visional— all  the  later  ones  being  expressly  so  in  terms 
upon  their  face.    The  whole  action  of  the  government  is  in 
harmony  with  this  view,  and  utterly  inconsistent  with  any 
other,  as  will  be  s^en  by  a  brief  recapitulation  of  the  facts, 
which  speak  for  themselves.     So  early  as  September  25, 
1868,  the  President  appointed  a  commission  of  civil  engi- 
neers to  examine  the  entire  road,  so  far  as  then  provision- 
ally accepted,  and  to  report  wherein  it  was  not  completed 
up  to  the  standard  required  by  the  statute.     This  commis- 
sion made  a  thorough  examination,  and  on  May  20,  1869, 
which  is  subsequent  to  laying  the  connecting  rail  uniting 
the  two  roads,  made  a  minute  and  exhaustive  report,  show- 
ing that  it  would  require  $4,493,380  to  bring  the  five  hun- 
dred and  fifty-one  miles  of   the  provisionally  completed 
road  examined  by  them  up  to  the  required  standard.    With- 
out waiting  for  the  action  of  the  commission,  the  secretary 
of  the  interior,  on  March  22,  1869,  for  the  purpose  of  with- 
holding the  lands  as  security  for  the  completion  of  the  road 
according  to  the  statute,  issued  an  order  suspending  the 
issue  of  all  patents  to  lands  due  on  completion  of  the  road. 
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At  tills  time  but  a  small  portion  of  the  lands  belonging  to 
the  sections  provisionally  completed  had  been  patented  to 
the  defendant,  so  that  this  order,  in  fact,  withheld  nearly 
all  the  lands  to  which  the  defendant  was  entitled,  provided 
the  road  was  so  far  completed. 

In  April,  also.  Congress  authorized  the  appointment  of 
another  commission  of  eminent  citizens  to  re-examine  the 
road  and  report  deficiencies,  and  in  express  terms  author- 
ized the  President,  as  further  security  for  the  completion 
of  the  road,  to  withhold  subsidy  bonds,  or  require  the  de- 
livery of  first  mortgage  bonds,  or  the  return  of  subsidy 
bonds  already  received,  sufficient  to  insure  a  full  perform- 
ance of  the  contract.  Under  this  authority,  so  late  as  June 
28,  1869,  more  than  six  weeks  after  the  laying  of  the  con- 
necting rail,  and  after  the  favorable  report  of  the  section 
commissioners  upon  the  last  section  constructed  had  been 
made,  and  only  two  weeks  before  its  conditional  acceptance 
by  the  secretary  and  approval  by  the  President,  the  sec- 
retary required  the  defendant  to  deposit  $4,000,000  of  its 
first  mortgage  bonds,  and  to  enter  into  an  agreement  that 
the  bonds,  together  with  the  lands  still  unpatented,  should 
be  held  as  security  for  the  completion  of  the  road,  and  it 
was  upon  this  deposit  and  agreement  that  the  last  section 
was  conditionally  accepted,  and  the  subsidy  bonds  issued, 
as  expressly  appears  in  terms  in  the  recommendation  of  the 
secretary,  which  was  approved  by  the  President.  In  this 
condition  matters  stood  till  the  ^' board  of  eminent  citizens'* 
re-examined  the  road  and  reported  October  30,  1869,  that 
it  would  require  only  $576,650  to  complete  the  road  accord- 
ing to  the  acts  of  Congress.  After  this  report,  the  secretary 
of  the  interior  deeming  one-half  the  lands  ample  security 
for  the  completion  of  the  road,  on  November  3,  1869, 
modified  the  order  of  March  22,  1869,  so  as  to  permit  the 
alternate  sections  of  lands  granted  to  be  patented,  retaining 
the  other  alternate  sections  as  security;  and  soon  after 
delivered  to  defendant  the  said  bonds  deposited  and  with- 
held as  security.  Subsequently,  on  March  24,  1871,  the 
secretary  of  the  interior  denied  an  application  of  the  de- 
fendant to  modify  the  order  of  November  3,  1869,  whereby 
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one-half  of  the  land  was  withheld  as  security  for  the  com- 
pletion of  the  work,  on  the  ground  that  it  did  not  yet  appear 
that  ''the  erroneous  locations  have  been  corrected  and  that 
the  deficiences  have  been  supplied;"  but  he  offered  to  ap- 
point another  commission  whenever  the  defendant  should 
desire  it.  Other  applications  for  patents  were  denied. 
Again,  so  late  as  June  17, 1874,  the  secretary  of  the  interior 
objected  to  any  legislation  by  Congress  affecting  his  right 
to  withhold  these  lands  as  security,  until  the  Executive 
should  be  ''satisfied  that  all  deficiencies  reported  by  said 
'  eminent  citizens'  have  been  supplied,  and  that  the  roads 
are  completed  as  required  by  law."  Upon  application  of  the 
defendant  another  and,  as  it  proved  to  be,  a  final  commis- 
sion was  appointed  September  21,  1874,  to  report  upon  the 
road,  and  if  completed,  the  date  of  such  completion,  which 
commission  examined  the  road,  and  on  November  2,  1874, 
reported  the  deficiences  supplied  and  the  road  completed ; 
and  that  the  date  of  its  completion  was  October  1, 1874.  Upon 
the  recommendation  of  the  secretary  of  the  interior,  the  Pres- 
ident, on  November  14, 1874,  approved  this  report  and  the 
secretary's  recommendation,  and  thereupon  vacated  the  order 
of  November  3,  1869,  suspending  the  issue  of  patent-s  to 
one-half  the  lands.  This  recapitulation  of  the  facts  shows 
that  at  the  times  mentioned,  neither  Congress,  nor  the 
secretary  of  the  interior,  nor  the  President,  regarded  the 
road  as  completed;  that  the  acceptance  of  sections  was  con- 
ditional and  provisional  only,  for  the  purpose  of  issuing 
bonds  and  enabling  the  companies  to  proceed  with  the  work; 
that  the  government  required  a  subsequent  completion  up 
to  the  standard  required  by  the  statute,  and  at  all  times 
retained  in  its  possession  and  under  its  control  ample 
security  for  the  completion  of  the  road;  that  it  was  not 
accepted  as  completed  up  to  the  standard  required  by  the 
statute  till  November  14,  1874;  and  that  the  date  of  the 
completion  as  fixed  by  the  report  of  the  commission  ac- 
cepted and  approved  by  the  President,  is  October  1,  1874. 
No  argument  can  add  force  to  this  simple  statement  of  the 
facts,  or  shake  or  qualify  the  conclusions  resulting  there- 
from.    If  the  road  was  completed  on  July  15,  1869,  as  now 


Dist.  Cal.]  United  States  v.  C.  P.  E.  E.  Co.  357 

1877.]  Opinion  of  the  Gonrt — Sawyer,  C.  J. 


claimed  by  the  goverDment  for  the  purposes  of  this  action, 
then  the  government  wrongfully  withheld  from  the  defend- 
ant all  the  lands  granted  to  it,  (except  the  small  portion 
before  that  date  patented)  from  July  15,  1869,  till  Novem- 
ber 3,  1869,  together  with  14,498,380  first  mortgage  and 
subsidy  bonds  deposited  in  May  and  June,  and  otherwise 
withheld;  and  further  wrongfully  withheld,  thereby  depriv-  j 

ing  the  defendant  of  their  use,  one-half  or  every  alternate 
section  of  the  lands  due,  till  November  14,  1874 — a  period 
of  more  than  five  years  after  the  completion  of  the  road,  as 
now  claimed  by  the  government.  This  is  the  necessary 
result,  unless  we  adopt  one  rule  of  construction  as  to  what 
constitutes  a  "completion  of  the  road,"  when  it  is  beneficial 
to  the  government,  and  another  when  the  rights  of  the  de- 
fendant are  considered.  It  results,  then,  that  if  the  Pres- 
ident of  the  United  States  was  authorized  to  determine  the 
question  as  to  when  the  road  was  completed,  that  determi- 
nation was  not  made  till  November  14,  1874,  and  the  time 
of  the  completion  was  October  1,  1874,  at  which  time  the 
liability  of  the  defendant  to  be  called  upon  to  apply  five 
per  centum  of  the  net  earnings  of  the  road  commenced. 

But  if  the  decision  of  the  President  and  action  of  the 
government  are  not  conclusive  upon  the  United  States  upon 
this  point,  it  is  still  found  as  a  fact  that  the  said  railroad 
was  not,  in  point  of  fact,  completed  and  equipped  up  to  the 
standard  of  a  first-class  railroad,  as  required  by  the  statute, 
till  October  1,  1874.  Five  hundred  and  fifty-one  miles  of 
railroad  were  constructed  eastward  from  the  Sierra  Nevada 
mountains  during  the  five  months  ending  May  11,  1869,  to 
a  great  extent  through  a  desert,  and  during  the  greater  part 
of  the  year,  including  all  except  the  earlier  part  of  the  period 
of  construction,  a  rainless  region.  The  testimony  of  engi- 
neer shows,  as  also  does  the  report  of  the  engineers  ap- 
pointed by  the  President  to  recommend  a  standard  for  the 
construction  of  the  road,  that  to  bring  a  railroad  up  to  first- 
class,  as  a  practical  business  proceeding,  requires  time  after 
the  mere  laying  of  the  rails;  that  a  road  of  one  or  two  thou- 
sand miles'  length  cannot,  as  a  practical  business  transac- 
tion, be  completely  ballasted,  equipped  and  supplied  with 
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all  the  conveniences  and  accommodations  of  a  first-class 
road  as  a  whole,  in  sections  of  twenty  miles  each,  hastily 
constructed,  so  that  each  section,  when  so  constructed,  shall 
be  so  complete  in  construction,  equipment  and  appointment, 
as  to  fill  its  place  as  a  part  of  the  whole  completed  first-class 
road;  that  in  such  cases  ordinary  practical  business  economy 
requires  temporary  structures  to  be  gradually  replaced  as 
they  become  unfit  for  use;  and  ballasting  to  be  a  progressive 
work,  affording  time  for  the  embankments  to  settle  by  use, 
and  to  be  rendered  compact  by  rains.  As  a  practical  busi- 
ness undertaking  it  would  manifestly  be  preposterous  to  ex- 
pect that  five  hundred  and  fifty-one  miles  of  road  should  be 
constructed  up  the  Humboldt  river,  through  a  rainless 
desert,  in  the  year  1869,  and  prior  to  the  fifteenth  day  of 
July  of  that  year,  and  be  properly  ballasted,  and  ''supplied 
with  all  necessary  drains,  culverts,  viaducts,  crossings,  sid- 
ings, bridges,  turnouts,  watering-places,  depots,  equip- 
ments, furniture  and  all  other  appurtenances  of  a  first-class 
railroad;"  and  no  such  feat  was  in  fact  performed.  It  is 
true  that  this  number  of  miles  of  road  was  constructed,  so 
as  to  be  capable  of  use;  and  it  was  in  fact  in  constant  use 
from  that  time  on;  but  the  law  requires  something  more 
than  a  road  capable  of  use.  It  requires  in  all  particulars  a 
first-class  road,  and  the  government  was  not  bound  to  ac- 
cept anything  short  of  a  first-class  railroad. 

The  construction  of  this  road  was  pushed  forward  with 
unprecedented  energy  and  haste  for  the  purpose  of  getting 
it  open  for  traffic.  When  this  object  was  accomplished,  the 
defendants,  subsequently,  acted  upon  sound,  practical, 
economical  business  principles,  and  brought  the  road  up  to 
the  standard  required,  by  correcting  locations,  widening 
cuts  and  embankments,  substituting  permanent  for  tempo- 
rary structures,  ballasting,  furnishing  water  stations,  depots, 
sidings,  equipments,  etc.,  by  degrees,  in  the  same  mode  as 
the  testimony  shows  is  usual  in  the  construction  and  equip- 
ment; of  other  extensive  first-class  roads.  The  defendant  was 
at  that  time  under  no  legal  obligation  to  make  any  greater 
haste  in  bringing  the  road  up  to  the  proper  standard  than  was 
required  by  sound,  practical,  economical  business  principles. 
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The  law  gave  defendant  nearly  seven  years  after  July  15, 
1869,  within  which  to  complete  the  road;  and  the  govern- 
ment held  in  its  own  hands  ample  aecarities  to  insure  its 
completion,  and  lost  by  the  delay  nothing  to  which  it  was 
entitled  under  the  law  or  the  contract;  and  the  road  is, 
doubtless,  better  for  being  gradually  brought  to  the  re- 
quired standard.  The  road  was  finally  completed  and  ac- 
cepted nearly  two  years  before  the  time  required  by  the 
statute,  and  the  government  cannot  complain  that  the  com- 
pletion was  not  in  due  time.  It  is  earnestly  urged  on  be- 
half of  the  government  that  the  road  was  so  far  completed 
as  to  enable  the  defendant  to  make  a  profitable  use  of  it, 
and,  since  this  is  so,  it  ought  to  be  held  to  be  completed, 
for  the  purpose  of  requiring  the  defendant  to  apply  five  per 
centum  of  the  net  earnings  to  the  payment  of  the  subsidy 
bonds  and  interest.  Unfortunately  for  the  argument  and 
the  government,  the  statute  does  not  make  the  point  of  time 
at  which  the  road  is  capable  of  use  the  one  at  which  the 
liability  of  the  defendant  to  apply  five  per  centum  of  the 
net  profits  to  the  payment  of  the  subsidy  bonds  attaches; 
but  the  completion  of  the  road — such  a  road,  and  no  other, 
as  the  statute  required  and  the  defendant  undertook  to 
build — such  a  road  as  the  government  was  bound  to  accept 
in  full  satisfaction  of  this  part  of  the  contract.  And  the 
defendant  is  entitled  to  stand  on  the  terms  of  the  contract. 
A  very  inferior  road  is  capable  of  use,  and  sometimes  of  a 
profitable  use,  and  this  road,  although  as  good  as  could 
reasonably  be  expected  under  the  circumstances  at  that 
stage  of  its  progress  toward  completion,  was  certainly  in 
many  particulars  an  imperfect  one  on  July  15, 1869,  and  for 
a  considerable  time  thereafter.  It  was  not  then  completed 
up  to  the  standard  required  by  the  act  of  Congress,  and  was 
not  such  a  road  as  the  government  was  bound  to  accept  as 
completed.  It  was  not,  in  fact,  a  road  completed  in  any 
just  sense.  It  is  manifest,  from  the  testimony,  that  the  re- 
port of  the  **  eminent  citizens,"  of  October  30,  1869,  is  ex- 
tremely favorable  to  the  defendant;  yet  this  report  required 
the  sum  of  $576,650  to  be  expended  to  complete  the  road; 
and  the  government  very  properly  insisted  upon  the  ex- 
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penditure  being  made  before  it  would  accept  it  as  com- 
pleted; and  it  retained  in  its  hands  ample  means  to  insure  a 
full  performance  of  the  contract  on  the  part  of  the  defendant. 
That  this  report  was  not  unjust  to  the  defendant  is  evident 
from  the  circumstance  that  defendant  did  in  fact,  between 
the  date  of  said  report  and  October  1,  1874 — the  date  at 
which  the  road  was  accepted  by  the  government  as  com- 
plete— expend  the  sum  of  $5,657,854.40,  being  more  than 
four  millions  over  the  sum  reported.  It  is  by  no  means 
probable  that  this  large  sum  was  unnecessarily  expendedi 
and  the  testimony  shows  that  is  was,  in  fact,  required  to 
bring  the  road  up  to  the  standard  of  a  really  first-class 
road,  as  required  by  the  statute.  This  is  much  more  than 
the  amount  sought  to  be  recovered  by  the  government,  and 
so  far  as  the  mere  discharging  of  the  contract  to  build  the 
road  is  concerned,  independent  of  other  considerations,  the 
defendant  might  well  have  afforded  to  pay  the  $1,800,000, 
now  claimed  as  five  per  centum  of  net  profits,  if  the  govern- 
ment had  accepted  the  road  as  completed  on  July  15,  1869, 
and  relieved  the  defendant  from  the  payment  of  these  five 
millions  of  dollars  and  over  to  complete  the  road,  and  had 
delivered  up  the  bonds  and  patented  the  lands  withheld  as 
securi^,  to  which  it  wpuld  then  have  been  entitled.  It 
was  manifestly  not  contemplated  by  the  statute  that  the  de- 
fendant should  be  called  upon  to  apply  five  per  centum  of 
the  net  earnings  of  its  road  to  the  payment  of  the  subsidy 
bonds,  so  long  as  it  required  any  portion  of  its  resources 
to  be  expended  in  the  work  of  construction  so  as  to  com- 
plete the  road  up  to  the  standard  required  by  the  act.  The 
fact  that  the  defendant,  by  an  energetic  prosecution  of  the 
work^o  far  constructed  the  road  as  to  enable  it  to  be  used 
profitably  several  years  before  the  time  provided  for  its 
completion,  and  before  its  actual  completion  up  to  the  re- 
quired standard,  has  no  bearing  upon  the  question  at  issue. 
If  it  did,  it  would,  also,  be  found  that  the  government  was 
equally  benefited,  for  it  had  the  use  of  the  road  for  all  the 
purposes  contemplated  by  Congress  in  passing  the  act 
during  the  whole  time  it  was  available  to  the  defendant, 
and  as  an  entirety  for  more  than  six  years  earlier  than  was 
called  for  in  the  act  of  Congress;  and  this  direct  .pecuniary 
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profit  to  the  government,  by  reducing  its  expenditures  in 
various  ways,  if  the  official  reports  of  the  railroad  commit- 
tees of  Congress  are  to  be  relied  on,  amounted  to  several 
millions  of  dollars  per  year — nearly  or  quite  enough  to  pay 
the  interest  on  the  subsidy  bonds.  The  government,  there- 
fore, has  lost  nothing  by  this  early  use  of  the  incompleted 
road,  but,  on  the  contrary,  has  been  the  gainer  of  several 
millions  of  dollars  a  year  during  the  whole  period  of  such 
use.  But  the  question  here  is  not  as  to  the  comparative 
advantages  derived  by  the  parties  from  the  building  and  use 
of  this  road;  or  whether  the  government  did  not  make  a 
more  liberal  grant  than  was  necessary;  or  whether  it  might 
not  have  made  a  better  bargain  in  other  respects;  or 
whether  the  defendant  has,  or  has  not,  obtained  a  more 
profitable  contract  than  it  ought  to  have  had.  Whatever 
considerations  of  this  character  may  be  urged  elsewhere, 
when  the  parties  come  into  a  court  of  justice  to  seek  an 
adjudication  of  their  rights,  they  stand  upon  their  contract 
as  it  is,  and  the  simple  dry  question  is,  what  is  the  contract, 
in  fact  and  in  law,  and  what  are  the  rights  of  the  parties 
under  it?  If  this  were  a  contract  between  two  natural  per- 
sons— ^private  citizens — it  does  not  seem  possible  that  there 
could  be  any  controversy  as  to  the  construction  to  be  given 
to,  the  words  "after  said  road  is  completed, ''  in  relation  to 
the  question  under  consideration;  and  that  the  construction 
would  be,  completed  as  a  whole  up  to  the  standard  pre- 
scribed by  the  contract,  so  as  to  require  an  acceptance  from 
•  the  other  party  and  a  discharge  of  the  party  building  from 
any  further  liability  for  the  purposes  of  construction.  If 
this  would  be  the  natural  and  proper  construction,  as 
between  private  parties,  a  different  one  certainly  cannot 
be  claimed,  or,  if  claimed,  admitted,  because  the  govern- 
ment on  the  one  side  and  a  corporation  on  the  other  happen 
to  be  the  parties  to  the  transaction,  and  the  contract 
chances  to  be  found  in  a  statute. 

It  has  been  further  urged,  with  some  earnestness  and  ap- 
parent sincerity,  that  the  defendant  is  estopped  from  deny- 
ing the  completion  of  the  road  on  July  15,  1869,  in  conse- 
quence of  presenting  its  statements  of  completion,  and  its 
claim  to  have  the  road  accepted  as  completed;  and  because 
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it  has  accepted  so  much  of  the  consideration  from  the  gov- 
ernment as  it  was  able  to  obtain.  But  many  elements  of  an 
estoppel  are  wanting.  The  government  did  not  rely  upon 
this  statement,  and  accept  the  road.  The  statement  was 
only  filed  in  pursuance  of  the  statute,  as  a  basis  to  set  in 
motion  the  commissions  appointed  under  the  act  to  examine 
and  report  to  the  President.  It  was  the  examination  and 
report  of  the  commission  upon  which  the  President  was 
authorized  to  act,  and  upon  which  he  did  in  fact  act.  In 
this  case  he  not  only  acted,  but  refused  to  accept  the  road 
as  completed  in  accordance  with  the  statute  until  November 
14,  1874,  when  he,  for  the  first  time,  accepted  the  road  as 
complete,  and  released  the  securities  held  to  insure  com- 
pletion, which  had  till  that  time  been  withheld  from  the  de- 
fendant, and  which  were  fully  ample  to  protect  the  govern- 
ment in  case  of  defendant's  default. 

My  conclusion  is,  that  the  defendant's  liability  to  apply 
five  per  centum  of  the  net  earnings  of  the  road  to  the  pay- 
ment of  the  subsidy  bonds  issued  by  the  government  and 
the  interest  thereon,  did  not  accrue  till  October  1,  1874; 
and  that  the  government  is  not  entitled  to  recover  any  por- 
tion of  the  net  earnings  accrued  prior  to  that  date.  The  five 
per  centum  of  the  net  earnings  accrued  since  October  1, 
1874,  had  not  become  due  at  the  time  this  action  was  com- 
menced. They  are  to  **be  annually  applied  "  only.  The 
demand  in  this  case,  made  by  the  secretary  of  the  treasury 
on  defendant,  was  on  November  14,  1874,  and  the  suit  itself 
was  commenced  on  April  20,  1875,  the  former  within  two, 
and  the  latter  within  seven  months  after  the  completion  of 
the  road.  As  to  the  portion  of  the  net  earnings  now  due, 
therefore,  this  action  is  premature . 

There  is,  also,  a  wide  difference  between  the  claims  of 
the  parties  on  the  other  point  suggested,  as  to  what  consti- 
tutes "net  earnings"  within  the  meaning  of  the  statute. 
When  it  becomes  necessary  to  determine  this  question,  it  is 
quite  probable  that  neither  party  will  be  found  to  be  wholly 
right  in  its  construction  of  the  words  "net  earnings."  Bat 
under  the  view  I  take,  it  will  be  unnecessary  to  consider  that 
point  now. 

Let  there  be  a  finding  and  judgment  for  the  defendant. 
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In  re  C.  M.  Sheffer. 

DiSTBIGT   CoUBTy  DiSTBICT  OF  CALIFORNIA. 

October  15, 1877. 

1.  LrrEBYSKiMo  GBEDnx>BS. — When,  on  the  return  day,  or  adjourned  day, 

of  a  rule  to  show  cause  in  a  case  of  involuntary  bankruptcy,  the  peti- 
tioning creditors  fail  to  appear,  or  to  proceed,  any  creditors  to  the  re- 
quired amount  may  intervene,  and  pray  an  adjudication  on  the  original 
petition.  It  is  not  necessary  that  such  intervening  creditors  should  con- 
stitute one-fourth  in  number  of  the  creditors,  or  represent  one-third  in 
value  of  the  debts  due  by  the  debtors. 

2.  DisMissAii  OF  Pbogbkdings.— The  dismissal  of  proceedings  in  invUum  is 

regulated  by  the  forty-first  section  of  the  act.  A  motion  to  dismiss  will 
be  denied  unless  the  requirements  of  the  act  be  complied  with.  The 
court  will  withhold  its  approval  whenever  the  granting  of  the  motion 
will  defeat  the  object,  or  contravene  the  policy  of  the  act.  Where  a  mo- 
tion to  dismiss  is  denied,  and  the  petitioning  creditors  decline  or  omit 
to  proceed  in  the  cause,  any  creditor  of  the  required  amount  may  inter- 
vene and  pray  an  adjudication ;  and  this  is  allowed  as  the  necessary  re- 
sult of  the  provisions  of  section  41,  and  independently  of  the  express 
permission  given  in  section  42. 

Before  Hoffman,  District  Jadge. 
/.  3.  Dickinson  and  William  Craig,  for  interveners. 
H.  F.  Crane  and  John  Haynes,  for  alleged  bankrupt. 

Hoffman,  J.  On  the  ninth  of  August,  1877,  a  petition 
was  filed  against  G.  M.  Sheffer,  by  creditors  constituting  the 
requisite  number,  and  representing  the  requisite  amount  of 
his  entire  indebtedness. 

The  order  to  show  cause  was  made  returnable  August  21. 
Service  was  duly  made,  and  on  the  return  day  he  appeared 
by  counsel,  and  the  hearing  was,  by  successive  adjourn- 
ments, continued  until  September  26.  On  the  twenty-first 
of  September,  a  stipulation,  signed  by  all  the  petitioning 
creditors,  consenting  that  the  proceedings  be  dismissed,  was 
filed  in  the  clerk's  office. 

On  the  adjourned  day,  September  25,  a  petition  was  pre- 
sented by  certain  creditors,  who  had  not  united  in  the 
original  petition,  praying  leave  to  intervene,  and  that  the 
court  proceed  to  adjudicate  on  the  original  petition. 
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This  petition  was  opposed  on  the  part  of  the  bankrnpt, 
and  a  motion  on  his  behalf  was  made  that  the  proceedings 
be  dismissed,  pursuant  to  the  stipulation  on  file.  Leave 
was  given  to  either  side  to  present  affidavits,  and  on  the 
day  set  for  the  hearing  voluminous  depositions  were  read, 
bj  which  all  the  facts  and  circumstances  of  the  case  were 
made  apparent.  It  is  not  denied  that  the  petitioning  cred- 
itors are  sufficient  in  number,  and  the  debts  due  them  suf- 
ficient in  amount  to  satisfy  the  requirements  of  the  act. 

But  it  appears  that,  since  the  filing  of  the  petition,  the 
wife  of  the  alleged  bankrupt  has  satisfied  all  their  demands, 
taken  an  assignment  of  them  to  herself,  and  procured  from 
the  creditors  the  stipulation  on  file. 

It  also  appears  that,  shortly  before  the  commencement  of 
the  proceedings,  the  alleged  bankrupt  conveyed  away  all  his 
visible  property,  receiving  in  exchange  therefor  some  lands 
in  Illinois,  the  deed  for  which  he  caused  to  be  made  out  in 
the  name  of  his  wife.  The  pretext  for  this  transaction  was 
an  indebtedness  said  to  be  due  his  wife  for  previous  ad- 
vances made  to  him  out  of  her  separate  estate.  It  is  charged 
by  the  intervening  creditors  that  the  transaction  was  fraudu- 
lent in  fact,  and  the  conveyance  without  consideration.  The 
truth  of  this  allegation  cannot  now  be  ascertained.  But  it 
is  evident  that  the  debtor  has  at  least  committed  a  fraud 
upon  the  act  by  giving  his  wife  an  unlawful  preference. 

The  creditors  who  intervene  are  the  vendors  of  the  iden- 
tical property  disposed  of  by  the  debtor,  the  proceeds  or 
representative  of  which  have  been  conveyed  to  his  wife. 
These  creditors  still  hold  the  notes,  or  substitutes  for  them, 
given  for  the  purchase-money.  But  since  the  filing  of  the 
petition  in  bankruptcy  the  debtor  has  commenced  a  suit  in 
the  Fifteenth  District  Court  in  San  Francisco,  in  which  he 
alleges  that  the  notes  were  obtained  by  fraud  and  misrepre- 
sentation, and  he  prays  that  they  may  be  decreed  to  be  de- 
livered up  to  be  canceled,  and  also  that  damages  may  be 
awarded  him. 

To  complete  the  history  of  the  case,  it  may  be  added  that 
a  warrant  was  issued,  on  the  application  of  the  petitioning 
creditors,  for  the  arrest  of  the  respondent  as  an  absconding 
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debtor.  He  was  accordingly  arrested  at  Sacramento  and 
brought  back  to  San  Francisco,  where  he  gave  bonds  and 
was  liberated. 

The  forty-second  section  (sec.  6026,  E.  S.)  of  the  Bank- 
rapt  Act  provides  that,  ''if  the  petitioning  creditors  shall 
not  appear  and  proceed  on  the  return-day,  or  adjoumed-day, 
the  court  may,  upon  the  petition  of  any  other  creditor  to  the 
required  amount,  proceed  to  adjudicate  on  such  petition, 
without  requiring  a  new  service  or  publication  of  notice  to 
the  debtor."  The  words  ''such  petition,"  in  this  section, 
evidently  refer  to  the  petition  of  the  original  petitioning 
creditor;  and  the  act  contemplates  that  if  he  fails  to  appear, 
or  to  proceed  on  the  return-day,  or  the  adjourned-day,  any 
other  creditor  may  intervene,  and  on  his  application  the  court 
may  proceed  to  an  adjudication.  This  right  cannot  be  cut 
off  or  defeated  by  any  action  of  the  court,  or  arrangement  be- 
tween the  petitioning  creditors  and  the  bankrupt.  {In  re 
Lacy  Dotvna  <&  Co.,  10  N.  B.  R.  8,  where  the  motives  and 
policy  of  the  enactment  are  very  clearly  explained  by  Mr. 
J.  Woodruff.) 

In  the  case  at  bar,  no  order  of  dismissal  was  obtained  on 
the  filing  of  the  stipulation  by  the  petitioning  creditors.  If 
any  such  order  had  been  made  it  would  have  been  erroneous 
and  void.  The  intervening  creditors  have  regularly  ap- 
peared on  the  "adjourned-day,"  and  are  therefore  entitled 
to  all  the  rights  conferred  by  the  section  which  has  been 
cited. 

It  is  urged,  however,  that,  in  view  of  the  late  amendments 
to  the  act,  the  words  **  any  other  creditor  to  the  required 
amount"  must  be  construed  to  mean  "any  other  creditors 
constituting  one-fourth  in  number  of  all  the  creditors,  and 
representing  one-third  of  the  aggregate  of  all  the  debts  due 
by  the  bankrupt;''  and  this  on  the  ground  that  it  would  be 
unreasonable  to  permit  a  creditor  to  continue  and  keep 
alive  a  proceeding  which  he  would  have  been  incompetent 
to  originate. 

But  this  view  is  more  plausible  than  sound.  The  lan- 
guage of  the  section  is  explicit.  It  confers  the  right  to 
intervene  upon  any  other  creditor  "to  the  required  amount," 
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t.  e.,  to  the  amount  of  $250.  It  lias  been  suffered  to  stand 
notwithstanding  the  adoption  of  the  amendment,  and  it  is 
the  existing  law.  The  court  has  no  right  to  disregard  so 
clearly  expressed  a  provision  of  law,  and  to  substitute  for 
it  a  provision  essentially  different,  upon  a  conjecture  that 
the  section  may  have  been  overlooked,  and  that  it  would 
have  been  modified  if  the  attention  of  Congress  had  been 
called  to  it. 

Whether  this  section  was  overlooked  or  advisedly  suffered 
to  stand  we  cannot  know.  But  it  may  well  be  doubted 
whether  sound  policy  would  have  permitted  its  alteration. 
The  motives  which  led  to  the  adoption  of  the  amendment 
which  requires  what,  for  convenience,  we  may  call  the 
quorum  of  creditors,  to  unite  in  the  petition  in  involuntary 
cases,  are  well  known.  It  was  thought  expedient  so  far  to 
mitigate  the  supposed  harshness  of  the  law  as  to  deprive 
any  single  creditor  or  creditors  representing  in  number  or 
amounts  due  them  an  insignificant  proportion  of  the  body 
of  the  creditors,  or  of  the  total  indebtedness  of  the  debtor, 
from  throwing  the  latter  into  bankruptcy  contrary  to  the 
wishes  and,  perhaps,  against  the  interests  of  their  fellows. 
As  the  law  stood,  a  single  creditor  to  the  amount  of  $250 
could,  from  caprice  or  malice,  precipitate  the  ruin  of  any  one 
who  might  be  in  a  condition  of  technical  insolvency,  and 
convert  what  might  have  proved  a  temporary  embarrss- 
ment  into  an  irremediable  catastrophe.  The  concurrence^ 
therefore,  of  a  certain  quorum  of  the  creditors  was  re- 
quired. But  when  that  quorum  has  concurred,  and  the 
court  has  become  possessed  of  the  cause,  the  object  of  the 
amendment  has  been  attained,  undue  severity  or  oppres- 
sion has  been  prevented,  and  the  rights  of  the  other  credi- 
tors have  attached.  There  seems  to  be  no  reason  why 
those  rights  should  be  any  less  or  different  from  those  pos- 
sessed by  them  under  the  original  act.  The  failure  on  the 
part  of  the  petitioning  creditors  to  appear  or  to  proceed 
cannot  be  known  until  it  occurs.  In  most  cases  it  will  not 
be  anticipated.  A  single  creditor  may  provide  for  its  oc- 
currence by  attending  at  the  return-day  or  adjoumed- 
day  with  his  own  petition;  but  to  oblige  him  to  arm  himself 
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with  a  petition  signed  by  the  quomm  of  all  the  creditors  is 
to  subject  him  to  an  unreasonable,  and  vrhai  may  prove  an 
unnecessary  inconvenience.  After  considerable  observation 
of  the  operation  of  the  act,  from  the  date  of  its  passage,  I 
have  no  hesitation  in  saying  that,  if  called  on  as  a  legislator 
to  adopt,  as  an  amendment  to  the  forty-second  section,  the 
provisions  I  am  asked  as  a  judge  to  interpolate  into  it,  my 
vote  vrould  be  in  the  negative.  I  am,  therefore,  of  the 
opinion  that,  under  the  provisions  of  the  forty-second  sec- 
tion, it  is  the  duty  of  the  court  to  proceed  to  adjudicate  on 
the  original  petition  upon  the  application  of  the  creditors 
who  have  intervened. 

A  motion  is  also  made,  on  behalf  of  the  bankrupt,  that 
the  proceedings  be  dismissed.  This  motion  is  based  on  the 
stipulation  and  consent  filed  by  the  petitioning  creditors 
who  constitute  one-third  in  value  and  one-fourth  in  amount 
of  all  the  creditors.  A  consideration  pf  the  merits  of  this 
motion  will  confirm  the  conclusion  already  reached  as  to  the 
application  for  leave  to  intervene.  A  proceeding  in  bank- 
ruptcy in  invitum  differs  in  many  important  respects  from  an 
ordinary  suit  inter  partes.  We  have  seen  that,  under  the 
provisions  of  the  forty-second  section,  it  may  be  continued 
without  the  consent  and  against  the  wishes  of  the  original 
parties. 

It  can  be  discontinued  only  by  order  of  the  court,  on 
special  application  {In  re  William  Buclianan,  10  N.  B.  B. 
97),  and  permission  to  withdraw  will  be  withheld  even  in 
cases  not  strictly  within  the  forty-second  section,  where  the 
object  and  policy  of  the  act  would  otherwise  be  defeated. 
{In  re  Mardm  HaU,  9  N.  B.  E.  380.) 

A  petitioning  creditor  may  proceed  to  adjudication,  not- 
withstanding a  tender  of  the  full  amount  of  his  claim  and 
costs.  And  it  is  ordinarily  his  duty  to  do  so;  for  an  accept- 
ance of  the  tender  would,  in  cases  of  actual  insolvency,  be 
a  preference  and  a  fraud  upon  the  other  creditors.  {In  re 
Sheelian,  8  N.  B.  R.  354.  In  re  Williams,  1  Lowell's  Dec, 
406.) 

So,  under  the  late  amendments,  it  has  been  held  that, 
where  creditors  have,  in  good  faith,  joined  in  a  petition  in 
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bankruptcy,  they  will  not  be  permitted  to  withdraw  and 
have  the  proceedings  dismissed  as  to  them,  and  thus  break 
up  the  g'wwn/m  of  creditors;  and  this  for  the  very  sufficient 
reason  that  such  a  practice  ''would  lead  to  underhand  and 
secret  negotiations  between  the  debtor  and  a  portion  of  his 
creditors,  and  be  a  strong  incentive  for  showing  favors  to  a 
few  creditors  at  the  expense  of  the  many."  (Per  Mr.  J. 
Blodgett,  in  In  re  P.  H.  Eefron,  10  N.  B.  E.  213;  In  re 
Sargent,  13  N.  B.  R.  144.)  But  we  are  not  left  to  the  guid- 
ance of  general  considerations  drawn  from  the  policy  and 
purposes  of  the  act  and  the  nature  of  the  proceedings. 
It  contains  explicit  provisions  regulating  the  dismissal  of 
proceedings  in  invUum.  The  forty-first  section,  as  amended, 
provides  that  all  proceedings  in  bankruptcy  may  be  discon- 
tinued on  reasonable  notice  and  hearing,  with  the  approval 
of  the  court,  and  upon  the  assent,  in  writing,  of  such  debtor, 
and  not  less  than  one-half  of  his  creditors  in  number  and 
amount,  or,  in  case  all  the  creditors  and  such  debtor  assent 
thereto,  such  discontinuance  shall  be  ordered  and  entered." 
The  cases  in  which  a  discontinuance  can  be  entered  are 
thus  clearly  defined  by  the  act.  The  assent  of  the  debtor 
is  in  all  cases  necessary,  and  if,  in  addition,  the  assent  of 
all  the  creditors  be  obtained  it  is  entered  as  of  course.  It 
may  also  be  entered  upon  the  assent  of  the  debtor  and  one- 
half  of  the  creditors  in  number  and  amount,  but  in  that 
case  only  with  the  approval  of  the  court,  ^pon  reasonable 
notice  and  hearing.  These  provisions  are  absolutely  incon- 
sistent with  the  position  assumed  by  counsel,  that  the 
petitioning  creditors  have,  in  all  cases,  the  right,  with  the 
assent  of  the  debtor,  and  without  the  approval  of  the  court, 
to  summarily  put  an  end  to  the  proceedings.  It  is  difficult 
to  imagine  a  case  where  the  duty  of  the  court  to  withhold 
its  approval  would  be  more  clear  than  in  the  case  at  bar. 
The  wife  of  the  debtor,  who  has  received  a  conveyance  of 
the  proceeds  of  all  her  husband's  property,  certainly  as  a 
preferred  creditor,  and  perhaps  without  any  consideration 
whatever,  satisfies  the  claims  of  the  petitioning  creditors, 
and  asks,  in  the  name  of  the  husband,  the  aid  and  approval 
of  the  court  to  enable  her  to  consummate  the  fraud  by  dis- 
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missing  the  only  proceeding  in  which  that  fraud  can  be 
exposed  and  defeated,  and  this  against  the  protest  of  other 
creditors,  who  claim  to  be  the  unpaid  vendors  of  the  yevj 
property  the  proceeds  of  which  have  been  conveyed  to  her. 
Sat  one  answer  can  be  given  to  such  an  application. 

An  additional  reason  for  withholding  the  approval  of  the 
coart  may  be  found  in  the  provisions  of  the  twenty-second 
section  of  the  act.  By  that  section  it  is  provided  that  ''to  en- 
title a  claimant  against  the  estate  of  a  bankrupt  to  have  his 
demand  allowed,  it  must  be  verified  by  a  deposition,  *  * 
setting  forth  *  *  *  that  the  claim  was  not  procured  for 
the  purpose  of  influencing  the  proceeding."  With  regard 
to  this  provision  Mr.  J.  Lowell  observes  :  ''I  do  not  know 
what  it  means.  I  see  nothing  objectionable,  in  itself,  in  a 
person's  buying  a  debt  for  the  sake  of  influencing  the  pro- 
ceedings, except  it  be  in  some  such  way  as  has  been  already 
referred  to,  that  is,  to  vote  for  the  bankrupt's  interest  with- 
out regard  to  those  of  his  creditors."  {Ex  park  Jewett,  2 
Low.  Dec,  398.)  If  the  clause  has  any  practical  operation 
whatever,  it  would  seem  that  it  ought  to  apply  to  a  case 
where  the  claim  is  brought  for  the  express  purpose  of  de- 
feating the  proceedings  in  bankruptcy  and  securing  the 
benefit  of  a  fraudulent  preference. 

Whether  the  wife  of  the  debtor  will  be  deprived  of  the 
right  to  prove  the  claims  she  has  purchased,  by  reason  of 
her  inability  to  take  the  oath  required  by  the  statute,  it  is 
unnecessary  now  to  determine.  It  is  at  least  clear  that 
neither  she  nor  the  debtor  has  any  right  to  ask  the  approval 
or  assistance  of  the  court  in  carrying  out  their  design. 
But  even  if  the  approval  of  the  court  could  be  obtained, 
under  the  circumstances  of  this  case,  the  debtor  is  not  in  a 
position  to  ask  it.  He  has  not  presented  to  the  court  ''the 
assent  in  writing  of  one-half  of  his  creditors,  in  number 
and  amount,"  as  required  by  the  act. 

The  motion  to  dismiss  must  therefore  be  denied,  and  the 
cause  remains  in  court.  It  would  seem  to  follow  that  any 
other  creditor  must  be  allowed  to  continue  the  proceeding, 
and  this  as  the  necessary  result  of  the  provisions  of  the 
forty-first  section,  and  independently  of  the  express  permis- 
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sion  given  by  section  42.  The  fact  that  the  debtor  has,  since 
the  commencement  of  the  proceedings,  filed  a  bill  in  a  State 
court,  to  procure  the  notes  held  by  the  intervening  credi- 
tors, to  be  delivered  np  to  be  canceled,  and  to  recover  dam- 
ages for  their  alleged  fraudulent  representations,  can  have 
no  effect  on  the  proceedings  in  bankruptcy.  By  the  filing 
of  the  petition  the  court  acquired  jurisdiction  over  the 
cause  as  a  case  in  bankruptcy.  No  action  of  the  debtor 
could  thereafter  impede  this  court  in  the  discharge  of  one 
of  its  chief  functions  under  the  act,  viz.:  **The  determi- 
nation of  all  cases  and  controversies  arising  between  the 
bankrupt  and  any  creditor  or  creditors  who  shall  claim  any 
debt  or  demand  under  the  bankruptcy.*' 

The  motion  to  dismiss  is  denied,  and  the  application  of 
the  intervening  creditors  is  granted — unless  the  bankrupt 
shall,  in  an  answer,  traverse  the  allegation  that  they  are 
creditors,  in  which  case  the  matter  will  be  referred  to  the 
register  to  take  proofs  and  report. 


In  re  Linforth,  Kellocig  &  Co.,  Bankrupts. 

Circuit  Court,  District  of  California.. 
November  22,  1877. 

1.  BuTBB  AND  Sellkb,  NOT  Pbincipai*  AND  AoBNT.  —  Where  A.  agreed  to 
famish  goods  to  B.,  at  echedule  prices,  less  a  certain  discount,  and  B. 
was  to  pay  all  freight,  storage,  and  other  charges,  and,  at  the  end  of 
every  three  mouths,  was  to  settle  for  all  goods  sold  by  him  or  shipped 
from  his  warehouse,  by  giving  his  notes  for  the  stipulated  price,  and,  at 
the  end  of  a  year  from  the  date  of  the  agreement,  to  settle,  if  required, 
for  all  goods  remaining  on  hand  :  Heldf  that  this  arrangement  created 
the  relation  of  seller  and  buyer,  and  not  that  of  principal  and  ngent  or 
factor;  and  that  on  fhe  bankruptcy  of  B.,  A.  could  not  recover  from  bis 
assignees  the  proceeds  of  goods  sold  by  B.  and  collected  by  them*  or 
notes  of  purchasers  of  such  goods  in  their  hands  as  assignees. 

Before  Hoffman,  District  Judge. 

The  petition  in  this  ease  prayed  that  the  court  would 
order  the  assignees  of  the  above  bankrupts  to  pay  to  the 
petitioner  certain  moneys  in  their  hands,  being  the  proceeds 
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of  goods  heretofore  sold  by  the  bankrupts,  and  also  turn 
oyer  certain  notes  and  accounts  for  the  unpaid  purchase- 
moneys  of  other  goods  sold  by  them.  No  objection  is 
made  to  the  form  of  the  proceeding. 

The  goods  were  obtained,  by  the  bankrupts,  from  the 
petitioner,  under  the  following  agreement :  ''Memoi*andum 
of  agreement  made  this  first  day  of  June,  1876,  by  and 
between  the  Furst  &  Bradley  Manufacturing  Company  of 
Chicago,  Illinois,  parties  of  the  first  part,  and  Messrs.  Lin- 
forth,  Kellogg  &  Co.,  of  San  Francisco,  California,  parties 
of  the  second  part, 

"Witnesseth :  That  the  said  parties  of  the  first  part  agree 
to  furnish  to  the  said  parties  of  the  second  part  such  goods 
of  their  manufacture  as  they  may,  from  time  to  time,  order, 
delivered  free  on  board  cars  in  Chicago,  Illinois,  on  the 
following  terms  and  conditions,  viz:  The  Furst  &  Bradley 
Manufacturing  Co.  agree  to  allow  Messrs.  Linforth,  Kellogg 
&  Co.  the  following  discounts  from  their  present  price-lists, 
dated  Chicago,  1876,  which  are  hereto  attached;  on  sulky 
rakes,  a  discount  of  33^  per  cent. ;  on  wheel  cultivators, 
a  discount  of  33^  per  cent.;  on  sulky  plows,  a  discount 
of  33f  per  cent.;  on  Texas  or  southern  plows,  a  discount  of 
25  per  cent. ;  on  common  plows  and  other  goods,  33|^  per 
cent;  and  further  agree  to  give  the  said  parties  of  the  second 
part  the  exclusive  sale  of  such  goods  as  they  may  order,  in 
sufficient  quantities  to  supply  the  demand  in  the  following 
described  territory,  to  wit:  The  State  of  California,  the 
State  of  Nevada,  as  far  east  as  Elko — but  not  to  include 
that  place  or  tributary  trade — the  Territory  of  Arizona,  and 
the  Bepublic  of  Mexico.  The  said  parties  of  the  second 
part  agree  to  pay  all  freights,  storage,  and  other  charges, 
on  the  goods  shipped  to  them  by  the  said  parties  of  the  first 
part,  and  to  sell  no  other  goods  of  the  same  class  than  those 
manufactured  by  the  Furst  &  Bradley  Manufacturing  Co. 
in  the  territory  above  named,  and  further  agree  to  keep 
insured  at  all  times,  at  their  own  cost  and  expense,  such 
goods  as  they  may  have  in  store  or  warehouse,  at  the  full 
list  price,  less  33^  per  cent.,  for  the  sole  benefit  of  the 
Furst  &  Bradley  Manufacturing  Co.     The  parties  of   the 
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second  part  farther  agree  to  render  an  account  of  sales 
every  three  months,  beginning  vfith  September  1,  1876, 
and  to  settle  for  all  goods  sold  or  shipped  from  their  ware- 
house or  store,  by  giving  their  note,  payable  in  sixty  days 
from  the  dates  fixed  for  rendering  accounts  of  Bales,  as 
provided.  It  is  further  agreed,  on  the  part  of  Messrs. 
Linforth,  Kellogg  &  Co.,  to  settle  for  such  goods  as  may 
be  on  hand  June  1,  1877,  by  giving  their  note,  with  inter- 
est at  the  rate  of  ten  per  cent,  per  annum,  payable  in  six 
months,  from  June  1,  1877,  if  so  required  by  Furst  & 
Bradley  MaDufacturing  Go.  The  Furst  &  Bradley  Manu- 
facturing Co.  further  agree  to  allow  an  additional  discount 
of  one  per  cent,  per  month  for  all  cash  paid  jn  advance  of 
the  times  specified  above.  This  agreement  to  go  into  effect 
June  1,  1876,  and  to  continue  during  the  year  and  up  to 
June  1,  1877.  Furst  &  Bradley  Manufacturing  Co.;  Lin- 
forth,  Kellogg  &  Co." 

Hoffman,  J.  In  the  case  of  T.  F.  Natter  v.  J.  L.  Wheeler 
(2  Lowell,  346),  Lowell,  J.,  observes:  "It  has  been 
settled  for  a  very  long  time  that  upon  the  bankruptcy  of  a 
factor  his  principal  may  recover  of  the  assignees  any  of 
the  goods  remaining  unsold,  or  any  proceeds  of  such  goods 
which  the  assignees  themselves  have  received,  or  which 
remain  specifically  distinguishable  from  the  mass  of  the 
bankrupt's  property.  The  action  may  be  brought  at  law  as 
well  as  in  equity,  subject,  of  course,  to  the  factor's  lien  for 
advances  or  commissions — and  it  makes  no  difference  that 
the  factor  acted  under  a  del  credere  commission,  or  sold  the 
goods  in  his  own  name."  For  these  positions,  which  are 
substantially  those  maintained  by  the  counsel  for  the  peti- 
tioners in  the  case  at  bar,  the  learned  judge  cites  numerous 
authorities.  I  do  not  understand  them  to  be  controverted 
by  the  counsel  for  the  assignees. 

But  the  qiiestion  presented  in  this  case  is  not  as  to  the 
rights  of  the  assignee  of  a  bankrupt  factor  as  against  the 
principal,  but  whether  the  relation  of  principal  and  factor 
existed  as  to  the  goods  in  question,  or  their  proceeds, 
between  the  petitioner  and  the  bankrupt.    The  same  ques- 
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tioQ  arose  under  very  similar  circumstaDces  in  tbe  case 
before  Lowell,  J.,  and  it  is  discussed  by  him  with  char- 
acteristic vigor,  clearness  and  learning.  In  that  case  it 
appeared  that  the  defendants  were  in  the  habit  of  sending 
their  manufactured  goods  to  Gear,  the  bankrupt,  and  he 
sold  them  at  such  prices  and  to  such  persons,  and  on  such 
terms  as  he  pleased,  not  less  than  the  trade  prices  fixed  by 
tiie  defendants.  Whenever  he  sold  any  tools,  and  not 
before,  he  was  to  pay  the  defendants  in  thirty  days  the 
prices  shown  on  the  list,  less  an  agreed  discount.  The 
defendants  had  the  right  to  sell  any  goods  which  remained 
in  his  shop  unsold,  and  he  was  permitted  to  sell  any  of 
their  goods  at  the  factory,  and  the  defendants  would  then 
deliver  them  according  to  his  order,  and  charge  him  with 
the  trade  price,  less  the  discount.  Instead  of  paying  in 
thirty  days,  Gear  would  sometimes  give  his  note  for  the 
balance  due,  and  the  defendants  held  one  such  note  at  the 
time  of  the  bankruptcy.  On  this  state  of  facts  Mr.  J. 
Lowell  held  that  the  goods  sent  to  the  bankrupt,  by  the  de- 
fendants, remained  the  property  of  the  latter  until  sold, 
and  that  when  a  sale  occurred  the  bankrupt  became  their 
debtor,  at  a  fixed  price,  and  was  bound  to  pay  at  a  definite 
time,  and  that  the  relation  of  the  bankrupt  to  the  consignor 
was  that  of  a  bailee,  with  power  to  sell  as  principal,  but 
not  that  of  agent  or  factor. 

The  auUiority  chiefly  relied  on  by  Lowell,  J.,  is  Ex 
paiie  White,  L.  B.  6  Gh.  397.  In  that  case  the  court,  in  its 
opinion,  describes  the  bargain  between  the  parties  as  dis- 
closed by  their  course  of  dealing,  as  follows:  '^  We  will 
give  yon  the  goods;  you  shall  be  the  sole  person  whom  we 
supply  in  a  particular  district,  and  Ave  shall  not  call  upon 
you  to  pay  until  you  have  disposed  of  them.  You  are  at 
liberty  to  sell  upon  your  own  terms.  We  have  nothing  to 
do  with  the  persons  with  whom  you  deal,  but  we  look  to 
you  to  pay  at  our  trade  prices  for  the  goods  you  sell.  You 
must  return  the  sales  you  have  made  up  to  certain  times. 
We  will  give  you  a  certain  credit,  but  when  that  is  expired 
we  look  to  you  for  the  cash." 

Under  this  agreement  the  court  held  that  no  relation  of 
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principal  and  agent  snbsisted  between  the  parties;  that  the 
consignee  of  the  goods  was  not  acting  in  a  fiduciary 
capacity,  and  that  the  proceeds  of  sales  were  his  own 
moneys,  and  he  was  at  liberty  to  deal  with  them  as  he 
pleased,  and  that  the  consignors  of  the  goods  had  no  right 
to  follow  them  in  the  hands  of  bankers  to  whom  they  had 
been  paid. 

It  will  be  noticed  that  this  case  is  almost  identical  with 
the  case  at  bar.  By  the  agreement  between  the  bankrupts 
and  the  petitioners  the  latter  agreed  to  "furnish"  the  bank- 
rupts goods  of  their  manufacture,  at  a  fixed  price.  The 
bankrupts  were  to  pay  all  freight,  storage,  and  charges  ou 
the  goods  shipped  to  them.  They  had  the  right  to  sell  or 
dispose  of  them  in  any  manner,  and  for  such  prices  and  on 
such  terms  as  they  chose,  and  were  to  pay,  at  the  expira- 
tion of  three  months,  a  fixed  price  for  all  goods  sold  or 
shipped  from  their  warehouse.  They  were  not  bound  to 
render  any  account  sales  to  their  consignors.  The  agree* 
ment  speaks,  it  is  true,  of  an  account  sales  to  be  rendered 
by  the  bankrupts,  but  this  evidently  means  an  account  or 
statement  of  the  articles  sold  or  shipped  from  their  ware- 
house, for  which  they  were  to  pay  the  agreed  price  every 
three  months.  They  were  not  bound  to  render  any  account 
of  the  prices  obtained  by  them,  or  of  the  terms  of  sale. 
At  the  end  of  the  year  they  were  bound  to  pay,  if  required, 
for  all  goods  remaining  on  hand.  It  is  plain  that  this 
transaction  in  no  respect  resembles  a  consignment  by  a 
principal  to  a  factor,  of  goods  to  be  sold  on  commission. 
It  is  a  consignment  of  goods  to  be  paid  for  at  a  price  agreed 
upon,  and  which  bore  no  relation  to  the  prices  at  which  the 
consignees  might  sell,  or  the  amounts  they  might  be  able 
to  collect.  A  credit  was  given,  but  all  goods  sold  or 
removed  were  to  be  paid  for  at  stipulated  periods,  and  all 
goods  remaining  on  hand  were  to  be  paid  for  at  the  expira- 
tion of  a  year  from  the  date  of  the  agreement.  The  trans- 
action was  thus  a  sale  on  credit,  and  the  petitioners  can 
make  no  claim  to  the  goods  sold  or  removed  from  their 
Avarehouse  by  the  bankrupts,  or  to  their  proceeds.  The 
case  is  not  affected  by  the  circumstance  that  the  bankrupts 
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have,  in  pursaance  of  their  agreement,  given  their  notes 
for  the  goods  sold  by  them,  "which  notes  the  petitioners 
now  hold.  The  latter  may,  if  they  choose,  surrender  these 
notes,  and  prove  for  the  original  debt.  No  question  is 
made  as  to  the  goods  remaining  in  the  bankrupt's  posses* 
sion  at  the  time  of  the  bankruptcy.  It  is  understood  that 
the  assignee  has  agreed  to  relinquish  them  to  the  peti- 
tioners, IIS  it  was  found  more  advantageous  to  the  estate  to 
reduce  the  amount  of  the  petitioners'  claim  by  the  amount 
pf  their  contract  price,  than  to  sell  them  at  the  present 
market  rates,  and  admit  the  petitioners  to  prove  for  their 
whole  claim. 

As  the  assignee  is  in  possession  of  all  the  assets  to  which 
the  petition  lays  claim,  no  order  will  be  necessary,  except 
to  deny  the  prayer  of  the  petition. 


The  Ship  Compta. 

District  Court,  District  of  Cauformia. 
OOTOBBR  11,  1877. 

"Pebils  of  thb  Sras" — Cabbibr's  Dkfensb. — ^Where  the  damage  to 
goods  shipped  under  a  hiU  of  lading  is  shown  to  have  been  occasioned 
by  leaks  in  the  ship's  decks,  and  the  defense  relied  on  is  '*  perils  of  the 
seas,"  it  is  not  enough  for  the  carrier  to  prove  the  occurrence  of  sea 
perils  which  might  have  caused  the  leaks;  he  must  show  that  they  did. 
This  he  may  do  by  showing  that  the  peril  was  of  such  a  character  that 
injary  to  the  vessel  was  its  natnral  and  necessary  consequence;  or  he 
may  prove  that  the  vessel  was  in  fact  iujared,  by  the  testimony  of  those 
who  observed  the  e£fect  of  the  peril  at  the  time  of  its  occurrence;  or  he 
may  prove  its  effect  by  showing  her  condition  on  her  arrival;  or  he 
may  exclude  any  other  hypotheses,  by  satisfactory  proofs  that  her  decks 
were  sound,  stanch  and  well  caulked  at  the  commencement  of  the  voy- 
age: Htldf  under  the  proofs  in  this  case,  that  the  decks  were  nnsea- 
worthy. 

Before  HoFPMi.N,  District  Judge. 
Oeorge  B,  MorUl,  for  libellants. 
C.  Temple  Emmei,  for  claimants. 


/ 
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Hoffman,  J.  This  action  is  brongbt  to  recover  damages 
for  injuries  to  goods  shipped  on  board  the  above  vessel  and 
consigned  to  libellants  under  various  bills  of  lading,  which 
are  appended  to  the  bill.  At  the  hearing,  the  shipment  of 
the  goods  and  their  delivery  in  a  damaged  condition  were 
admitted.  It  was  also  admitted  that  the  damage  was  by 
sea-water.  The  burden  of  proof  was  thus  cast  upon  the  car* 
rier  to  show  that  the  damage  was  occasioned  bj  one  of 
those  causes  from  the  effects  of  which  he  is  exempted  bj 
the  terms  of  the  bill  of  lading  or  by  the  general  rules  of 
law. 

The  defense  set  up  in  the  answer  is  **  perils  of  the  sea.*' 
It  is  contended  that  the  vessel,  during  the  voyage,  encoun- 
tered such  violent  gales  and  heavy  seas  *'  as  to  strain  and 
damage  her,  thereby  causing  her  decks  to  leak  and  admit 
water  to  the  cargo.*'  In  proof  of  these  allegations,  the 
claimants  produced  the  log-book  and  the  protest  of  the 
master,  supported  by  the  suppletory  oaths  of  the  latter  and 
the  two  mates.  The  log-book  shows  that  the  ship  experi- 
enced weather  of  very  considerable,  severity.  On  the 
twenty-eighth  of  October  the  log-book  notes ''  terrific  squalls 
of  wind  and  rain,  high  confused  sea,  flooding  the  decks  at 
times."  On  the  twenty-seventh  of  November  it  notes: 
''Eight  A.  M.,  frightful  sea  with  terrific  squalls,  with  hail 
and  rain,  flooding  decks  fore  and  aft;  noon,  squalls  taking 
off,  but  still  a  heavy  sea.*'  The  decks  appear  to  have  been 
very  frequently  flooded,  and  "high,  confused  seas,  heavy 
seas,  heavy  swells,"  are  constantly  mentioned.  On  fouroc- 
casions  the  record  not€s  ''heavy  head-sea,  causing  ship  to 
pitch  hard."  "Heavy  head-sea,  ship  pitching  heavily." 
"  Heavy  head-sea,  causing  ship  to  go  bows  under."  "  Ship 
driving  heavily."  But  it  is  to  be  observed  that  the  log- 
book nowhere  records  any  serious  disaster  to  the  ship,  un- 
less the  springing  of  the  head  of  the  mizzen-top-gallant 
mast  be  so  considered.  Some  sails  were  split  on  one  or 
two  occasions,  and  some  halliards  and  sheets  were  parted, 
but  the  hull  of  the  ship  seems  to  have  sustained  no  damage 
whatever.  She  is  once  or  twice  mentioned  as  "rolling 
heavily,"  but  throughout  the  voyage  she  is  not  once  spoken 
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of  as  *'  straiDing""  or  **  laboring'*  in  the  seas.  On  the  thir- 
teenth of  December,  when  the  log-book  states  that  a  heayy 
head-sea  caused  the  ''ship  to  go  bows  under,  filling  decks 
fore  and  aft/'  she  appears  to  have  been  under  top-gallant 
sails,  and  the  entry  contains  the  note:  '*  Ship  behaving 
well."  On  the  third  day,  when  she  is  mentioned  as  driving 
heavily,  she  seems  to  have  been  under  all  sail.  These  facts 
tend  to  corroborate  the  suggestion  of  some  of  the  experts, 
that  much  of  the  flooding  of  the  decks  may  have  been  caused 
by  her  having  been  driven  against  head  seas,  under  too  much 
canvas. 

The  squalls  she  experienced,  though  frequent  and  severe, 
appear  to  have  been  of  short  duration.  Only  twice  during 
the  voyage  does  she  seem  to  have  encountered  what  the  log- 
book mentions  as  a  ''  strong  gale."  But  the  most  significant 
circumstance  is  the  fact  that  the  ship  was  compelled  by 
stress  of  weather  to  heave  to,  only  twice  during  the  entire 
voyage,  and  then  only  for  a  few  hours.  This  fact  seems  of 
itself  sufficient  to  show  that  the  voyage  could  not  have  been 
of  extraordinary  severity. 

From  the  foregoing  it  may,  I  think,  reasonably  be  con- 
cluded that  the  weather  experienced  by  the  vessel  was  such 
as  might,  possibly,  have  produced,  on  a  stanch  and  sea- 
worthy ship,  the  effects  attributed  to  it  by  the  claimants. 
Bnt  that  it  was  not  of  such  unusual  and  extreme  severity  as 
to  justify  the  assumption,  without  further  evidence  that  it 
caused  the  leaks  which  occasioned  the  damage.  The  carrier, 
to  make  good  his  defense,  is  bound  to  show  that  the  damage 
arose  from  a  sea  peril.  It  is  not  enough  for  him  to  show 
that  it  might  have  arisen  from  that  cause.  He  must  prove 
that  it  did.  This  proof  can  be  afforded  either  by  showing 
a  sea  peril  of  such  a  character  that  injury  to  the  vessel, 
however  stanch  and  seaworthy,  would  be  its  natural  and 
necessary  consequence;  or,  by  the  direct  testimony  of  those 
who  observed  its  effect  upon  the  ship;  or,  by  proving  her 
condition  on  her  arrival;  or,  he  may  exclude  every  other 
hypothesis  of  causation,  by  satisfactory  proof  that  she  was 
tight,  stanch  and  seaworthy  at  the  commencement  of  the 
voyage.    The  proofs  fail  to  show  sea  perils  of  the  kind  first 
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above  referred  to.  The  log-book  shows  weather  of  some 
severitj,  but  not  greater  than  is  usually  encountered  on 
similar  voyages;  no  proof  of  the  second  kind  above-men- 
tioned is  offered.  No  one,  during  the  voyage,  observed 
that  the  ship  was  straining,  that  her  butts  and  seams  were 
opening,  that  her  oakum  was  being  ''spewed  out"  under 
stress  of  weather,  or  that  from  any  cause  her  decks  were 
leaking  and  water  gaining  access  to  her  cargo. 

The  master  and  mates  testify  very  positively  that  when 
the  vessel  left  Calcutta,  her  decks  were  tight,  and  neither 
"leaky,  decayed,  worn  or  perforated."  The  testimony  of 
the  numerous  experts  who  made  a  critical  examination  of 
her  condition  after  her  arrival  at  this  port  will  hereafter  be 
noticed.  But  with  reference  to  the  master,  it  may  at  this 
point  be  observed  that  his  testimony  must  be  received  with 
much  reserve.  He  swears  that  the  decks  were  not  repaired 
at  Calcutta;  that  he  ''never  saw  any  rotten  places  in  her 
decks,  nor  any  place  where  her  deck  might  have  leaked 
during  her  last  voyage;  that  he  couldn't  find  any  leaks 
about  the  decks,  only  about  the  bitts  forward;  and  that  no 
caulking  was  done  while  it  rained."  On  all  these  points  he 
is  contradicted  by  the  claimants'  own  witnesses.  The  mate 
testifies  that  he  repaired  the  decks  at  Calcutta,  by  the  mas- 
ter's orders.  He  cut  out  rotten  pieces  in  her  decks,  and 
replaced  them  by  graving  pieces.  He  is  unable  to  say  in 
how  many  places  these  repairs  were  made.  It  is  admitted 
on  all  sides  that  the  decks  leaked,  and  that  the  cargo  was 
thereby  damaged.  The  disputed  point  is  whether  the  leaks 
were  caused  by  the  vessel's  straining  in  heavy  weather  or 
by  their  being  rotten,  worn  and  badly  caulked.  The  mas- 
ter's virtual  denial  of  the  existence  of  any  leaks  is  inconsist- 
ent with  the  admitted  facts  of  the  case.  It  is  established 
beyond  controversy,  and  is  not  seriously  disputed  by  the 
claimants,  that  the  decks  were  decayed  in  many  places.  The 
contention  is  that  the  decay  did  not  extend  far  enough  into 
the  wood  to  impair  the  seaworthiness  of  the  decks.  And, 
finally,  the  log-book  seems  to  show  that  between  August  19 
and  August  26,  the  period  during  which  the  caulking  was 
done,  it  was  almost  constantly  raining.    The  testimony  on 
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which  the  decision  of  the  case  must  finally  turn,  is  that 
given  by  the  experts  who  examined  the  vessel  at  this  port, 
and  after  the  discharge  of  the  cargo,  for  the  purpose  of  as- 
certaining her  condition  and  the  cause  of  the  damage. 

On  the  part  of  the  respondents,  five  Avitnesses  of  great 
respectability  (three  of  them  marine  surveyors  and  two 
master  shipwrights)  testify  that  beneath  the  graving  pieces 
in  the  vessel's  decks  there  were,  at  least  three  inches,  of 
sound  wood;  that  in  the  between -decks,  which  had  been 
white-washed,  there  was  several  stained  spots  which  they 
attributed  ''to  small  leaks  through  the  decks,  which  the 
white-wash  rendered  more  conspicuous  than  they  would 
otherwise  have  been  ;'*  that  the  bolts  had  been  driven  down 
in  several  places  to  admit  of  the  graving  pieces  being  set  in 
the  deck,  ''  to  none  of  which  could  we  trace  a  leak  caused 
thereby.  We  consider  the  decks  seaworthy  and  a  proper 
protection  to  cargo  stowed  underneath.'* 

The  above  is  the  substance  of  the  report  made  by  these 
witnesses.  Their  testimony,  as  delivered  on  the  stand,  is 
on  some  points  curiously  at  variance  with  their  report. 
By  the  report  we  learn,  or  are  led  to  infer,  tliat  the  decks, 
though  partially  decayed,  were  still  sound  and  seaworthy, 
the  leaks  few  and  slight,  and  that  in  their  then  condition, 
the  decks  would  afford  a  sufficient  protection  to  cargo. 

It  is  somewhat  significant  that  on  the  stand  they  do  not 
venture  to  make  this  latter  assertion.  Two  of  them  add  the 
important  qualification,  ''provided  they  were  well  caulked.*' 
And  none  of  them  pretends  that,  without  being  well  caulked, 
the  decks  would  be  seaworthy.  As  the  report  professes  to 
give  the  condition  of  the  decks  when  inspected,  and  not  the 
condition  they  would  be  in,  after  their  defects  had  been 
remedied,  it  is  not  easy  to  reconcile  this  inconsistency. 
Still  less  am  I  able  to  reconcile  their  statement  that  they 
merely  found  several  stained  spots,  made  conspicuous  by 
whitewash,  which  they  attributed  to  "small  leaks  through 
the  deck,"  with  the  inexorable  and  undisputed  fact  that  the 
cargo  was  greatly  damaged,  to  what  extent  did  not  appear 
at  the  hearing,  but  the  libel  avers  to  the  amount  of  $35,000, 
and  the  answer  alleges  that  the  damage  was  caused  by 
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stress  of  weather,  ''by  reason  of  which  the  vessel  was 
strained  and  damaged  and  made  to  leak  in  her  decks  and 
elsewhere." 

In  the  report  no  mention  whatever  is  made  of  any  indica- 
tions of  straining  or  other  damage  to  the  vessel.  If  any 
such  were  observed,  they  were,  like  the  necessity  of  re- 
caulking,  silently  ignored.  On  the  stand,  several  of  these 
experts  profess  to  have  discovered  signs  of  straining.  They 
appear  to  have,  probably  unconsciously,  abandoned  the 
position  adopted  in  the  report  that  the  decks,  when  they  in- 
spected them,  were  tight  and  seaworthy,  and  accepted  the 
position  assumed  by  the  claimants,  viz. :  that  the  decks 
were  not  tight,  that  the  oakum  had  been  '^spewed  out"  of 
the  seams,  and  the  cargo  had  been  damaged  by  the  leakage, 
but  that  the  decks  had  been  brought  into  this  condition  by 
the  straining  of  the  ship  caused  by  stress  of  weather. 

The  indications  of  straining,  which  they  profess  to  have 
discovered,  are  slight  and  iuconclusive.  Some  of  them  ad- 
mit that  the  condition  of  the  decks  might  as  well  be  referred 
to  defective  caulking  as  to  the  straining  of  the  vessel,  and 
they  almost  seem  to  have  concluded  that  because  she  leaked 
she  must  have  strained.  To  rebut  the  testimony  of  these 
experts,  the  libellants  produce  a  report  signed  by  ten  of  the 
best  known  and  most  experienced  ship-masters  and  ship- 
wrights in  the  port,  of  the  result  of  their  inspection  of  the 
vessel.  The  report  states  that  they  ''find  no  evidence  of 
the  vessel  being  in  any  way  strained  by  stress  of  weather. 
The  main  deck  we  find  to  be  leaky  in  n/any  places,  owing 
partly  to  the  decay  of  her  timber,  and  partly  to  graving 
pieces  having  been  put  in,  under  which  water  has  lodged 
and  leaked  down  alongside  of  the  deck  fastenings.  Also 
that  the  deck  has  been  repaired  in  a  very  inefficient  manner 
with  old  material,  and  is,  in  our  opinion,  unfit  for  a  vessel 
carrying  dry  and  perishable  cargo.  We  also  find  evidence 
of  leakage  in,  or  close  to  the  scuppers,  but  owing  to  their 
being  removed  before  our  surveys,  we  had  no  opportunity 
of  finding  out  the  real  cause  of  the  leakage." 

All  these  witnesses,  except  Captain  Thomas,  who  was  not 
called,  reiterate  and  confirm  on  the  stand  the  statements 
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contained  in  their  report.  Wm.  Dickie,  in  particular,  who 
is  a  shipwright  of  much  experience  in  the  construction  of 
iron  ships,  testifies  in  the  most  positive  manner  that  it  would 
be  impossible  for  an  iron  ship  to  strain  without  showing  it 
in  her  rivets;  and  that  the  rivets  of  the  Compta  were  per- 
fectly tight  and  firm.  All  the  witnesses  testify  to  a  thorough 
examination  of  the  vessel  for  the  express  purpose  of  ascer- 
taining whether  she  had  strained,  and  of  finding  out  the  real 
cause  of  the  damage.  They  examined  rivets,  butts,  seams, 
waterways  and  the  side  and  deck  beams,  and  every  place 
where  evidence  of  straining  is  to  be  sought  for.  They  all 
concur  in  the  result  of  their  examination.  They  also  found 
many  evidences  of  rottenness  in  the  decks,  and  they  state 
not  only  that  the  deck  bolts  were  driven  down  to  admit  of 
graving  pieces  being  inserted  above  them,  as  mentioned  by 
the  respondent's  experts,  but  they  add,  which  those  experts 
omit  to  mention,  that  the  nuts  had  not  been  screwed  np  to 
the  beams,  thereby  rendering  the  bolts  loose  and  ineffective. 
To  this  cause  they  distinctly  trace  a  portion  of  the  leaks. 

They  further  testify  that  the  deck  had  been  repaired  with 
old  and  decayed  timber,  and  that  the  caulking  had  been  un- 
skillfally  and  inefficiently  performed.  In  illustration  of  this 
last  defect,  they  state  that  the  oakum  in  some  places  hung 
down  from  the  deck,  having  been  driven  through  the  seams; 
that  in  some  places  they  could  insert  the  blade  of  a  knife 
into  the  seams,  and  pass  it  from  beam  to  beam,  without  en- 
countering any  caulking  whatever;  and  they  produce  in 
court  a  piece  of  ratline  or  small  cordage  taken  from  a  seam 
which  was  too  wide  to  be  filled  with  the  usual  and  proper 
material  employed  in  caulking.  To  these  defects,  the  wit- 
nesses referred  to  attribute  the  damage  sustained  by  the 
cargo. 

In  presence  of  this  testimony  it  becomes  immaterial  to 
discuss  the  disputed  question,  whether  it  is  possible  for  an 
iron  vessel  to  strain  to  such  a  degree  as  to  open  her  seams, 
"spew  out"  the  oakum  and  admit  water  to  the  cargo,  and 
afterward  return  so  completely  to  her  previous  condition  as 
to  show  no  traces  of  the  occurrence.  The  question  is, 
moreover,  immaterial  to  this  discussion.     All  the  evidence 
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shows  tbat  the  decks  were  unseaworth  j  when  the  vessel  was 
surveyed.  The  libellants*  witnesses  so  state  in  express 
terms,  and  the  respondents'  witnesses  impliedly  admit  it 
when  they  state  that  the  decks  would  be  seaworthy,  ^^prO" 
vided  they  were  well  recaulked."  The  only  question  in  the 
case  therefore  is,  to  what  cause  is  this  unseaworthiness  to 
be  ascribed.  I  think  that  the  libellants  have  shown  by  a 
clear  preponderance  of  evidence  tbat  it  is  to  be  attributed 
to  defective  material  and  caulking  of  the  decks,  and  not  to 
perils  of  the  seas.  Some  evidence  was  given  tending  to 
show  that  the  wrappings  of  the  injured  bales  were  insuffi- 
cient, and  that  if  they  had  been  covered  with  tarpauline  the 
damage  would  have  been  lessened  or  avoided.  But  the 
mode  of  packing  Avas  apparent,  and  could  have  been  ob- 
jected to  by  the  carrier  when  the  goods  were  offered.  It 
is,  moreover,  the  usual  and  customary  mode  in  which  such 
goods  are  packed,  and  it  would  seem  the  invariable  mode 
adopted  in  Calcutta,  from  whence  the  greater  part  of  the 
supplies  of  bagging  are  imported  into  this  city. 

An  order  will  be  entered  referring  the  cause  to  a  commis- 
sioner to  ascertain  and  report  the  damages. 


G.  W.  Kinney  v.  Consolidated  Virginia  Mining 

Company  et  al.* 

CiRGurr  Court,  District  of  Caufobiua. 
November  1,  1877. 

1.  MiKiNQ  Laws  and  Claims. — Where  a  mining  claim  is  made  and  actaally 
possessed  and  worked  for  several  years*  the  claim  and  location  being 
generally  recognized  as  valid  by  the  miners  in  the  yicinity,  the  title  of 
the  claimant  is  good,  even  though  the  location  may  not  have  been 
originally  made  in  strict  accordance  with  the  mining  mles  in  force  at 
the  time,  especially  so  as  between  the  co-claimants  and  their  grantees. 


*Thtt  number  of  appUcatloni  for  copies  of  the  decision  in  thii  case,  ftom  variow 
■ections  of  the  mining  btatee  and  Territorlea,  induce  the  belief  that  it  ig  of  aufflclent  in- 
terest to  Justify  reporting  without  abridgmeut,  notwithstanding  the  fact  that  a  consid- 
erable portion  of  the  opinion  deals  with  facta— the  discussion  of  facts  being  so  eon- 
nected  with  the  law  points  determined  as  to  make  it  difficult  to  separate  them  without 
impairing  the  value  of  the  case. 
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2.  Dkcrkk  without  Alleoatioks  to  Support  It. — Where,  in  an  action  un- 

der the  statate  of  Nevada,  by  a  portion  of  the  owners  in  possesHion  of 
a  niiuiiig  claim  against  partips  ont  of  possession,  to  determine  an  ad- 
Terse  claim  on  a  compliant  alleging  only  title  and  possession  in  plaint- 
iffs, and  the  adverse  claim  of  defendants,  a  decree  had  been  rendered  in 
favor  of  the  complainants;  and  at  a  snbseqnent  term  of  the  conrt,  with- 
out fnrther  intermediate  proceedings,  a  supplemental  decree  was  en- 
tered, purporting  to  be  by  consent,  adjudging  the  title  to  the  north 
twenty  feet  to  be  in  two  of  the  plaintiffs,  and  that  the  title  to  the  re- 
maining portion  of  the  claim  remained  in  all  the  plaintiffs,  according  to 
their  respective  rights:  Held,  that  the  supplemental  decree  is  void,  as  a 
decree  of  the  court,  on  the  grounds:  1.  That  there  are  no  allegations  in 
the  pleadings  or  record  upon  which  to  base  it;  2.  That  it  was  made  after 
the  rights  of  the  parties  had  been  adjudicated,  and  the  case  had  been 
fully  ended,  and  the  term  of  the  court  thereafter  finally  adjourned; 
3.  Tbat  a  portion  of  the  co-owners  were  not  parties  to  the  proceeding, 
and  their  interests  could  not  be  affected. 

3.  Sahk. — Snch  supplemental  decree,  where  treated  as  Talid,  and  subse- 

quently acquiesced  in  for  several  years  by  the  parties  interested,  may 
possibly  be  regarded  as  written  evidence  of  an  agreement  to  partition 
upon  the  terms  specified  in  the  decree . 

4.  Sank. — Kinney,  the  principal  plaintiff  in  the  case,  since  said  decree;  and 

Kinney  and  tbe  defendants  in  this  case  in  the  transaction  now  in  ques- 
tion, having  acted  upon  the  hypothesis  that  twenty  feet  were  set  off  to 
Kinney  and  Welton  in  severalty,  by  said  supplemental  decree,  without 
any  mistake  of  fact  on  Kinney's  part,  and  this  being  tbe  only  hypothesis 
upon  which  defendants  can  obtain  all  the  interest  in  said  mine,  which 
they  have  purchased  from  Kinney  and  his  grantees,  and  paid  for,  equity 
requires  that  the  court  should  act  upon  the  same  hypothesis,  and  there 
is  no  snch  mistake  as  a  conrt  of  equity  will  correct. 

5.  MnsTAKKs  Fob  and  Against  Gbamtob. — If  a  paity,  in  making  a  convey- 

ance of  one  part  of  a  mining  claim,  makes  a  mistake  against  himself  as 
to  the  amount  conveyed,  and  in  another  part  of  the  same  conveyance 
makes  a  mistake  in  his  favor  of  u  corresponding  amount  in  another  por- 
tion of  the  same  mine,  and  the  grantee  obtains  no  more  in  the  aggregate 
than  he  purchased  and  paid  for,  the  equities  are  equal,  and  a  court  of 
equity  will  not,  on  the  application  of  the  grantor,  reform  the  convey- 
ance by  correcting  the  mistake  against  him,  to  the  injury  of  the  other 
party  upon  the  entiris  transaction. 

6.  Ukstaiifxd   Convktanoks,  and    Subskqubnt   Stamped   Convrtancbs. — 

Where  a  party,  while  the  acts  of  Congress  requiring  conveyances  to  be 
stamped  are  in  force,  makes  a  conveyance  without  affixing  a  stamp 
thereto,  and  the  grantee  in  such  unstamped  conveyance  conveys  subse- 
quently by  deed,  duly  stamped  and  in  all  respects  valid,  the  grantee  un- 
der the  deed  properly  stamped  takes  the  title  unaffected  by  the  failure 
to  stamp  the  prior  deed. 

7.  XJnstavpkd  Convktanck  Repudiated — Equity. — Where  K.  conveyed  in- 

terests in  a  mining  claim  to  W.  and  M.,  respectively,  by  unstamped  con- 
veyances, who  afterward  conveyed  the  same  to  G.  by  conveyances  good 
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in  fomi;  and  E.  afterward  conveyed  bis  remaining  interest  to  C,  and 
then  filed  a  bill  in  equity  against  G.  to  correct  an  alleged  mistake  in  the 
latter  conveyance,  on  the  ground  that  he  conveyed  more  than  was  in- 
tended; and  in  order  to  make  out  the  mistake  it  is  necessary  to  repudi- 
ate his  former  unstamped  conveyances  to  W.  and  M.,  a  court  of  equity 
will  not  correct  the  mistake  in  order  to  allow  him  to  avail  himself  of  the 
advantages  to  result  from  repudiating  his  prior  unstamped  conveyances. 
Equity  requires  that  he  should  make  good  his  prior  void  conveyances, 
and  he  who  asks  equity  must  do  equity. 

8.  CoMVKTANcx  TO  DxFRAUD  Cbrditobs — Equitt. — A  convoyance  given  for 

the  purpose  of  putting  property  beyond  the  reach  of  creditors  is  fraudu- 
lent, and  a  court  of  equity  will  leave  the  parties  where  it  finds  them. 
It  will  refuse  the  fraudulent  grantor  any  relief  founded  upon  the  idea 
that  the  grantee  holds  the  property  thus  fraudulently  conveyed  in  trust 
for  his  benefit;  and  no  such  trust  will  be  recognized  in  equity  for  the 
purpose  of  working  out  a  mistake  to  serve  as  the  foundation  for  reform- 
ing a  subsequent  conveyance  from  the  grantor  to  parties  taking  through 
the  fraudulent  grantee,  without  notice  of  the  fraud,  and  holding  the 
property  fraudulently  conveyed. 

9.  iMrEEKNTiAii  OB  Abouvkntattvk  Plkadiko  is  inadmissible.    A  fact  can 

only  be  put  in  issue  by  a  direct  allegation  in  such  form  that  the  other 
party  can  take  issue  directly  upon  it. 

10.  CoNscioDS  loNORANCK.— AVhere  parties  deal  with  each  other  with  the 
knowledge,  and  in  view  of  the  fact,  that  something  is  uncertain  as  to  the 
amount  or  condition  of  the  subject-matter  of  their  dealings,  and  the  con- 
tract relating  thereto  is  in  the  form  intended,  there  is  no  ground  for 
correcting  a  mistake  in  a  court  of  equity,  if  it  should  finally  turn  out 
that  one  has  intervened. 

11.  MisTAXB,  Whkn  Corbkctrd  in  EQumr. — Relief  on  the  ground  of  mis- 
take in  cases  of  written  instruments  will  only  be  granted  where  there  is 
a  plain  mistake  clearly  made  out  by  satisfnctory  proofs. 

12.  Samk— Nrgliornok. — Mistake,  to  be  available  in  equity,  must  not  have 
arisen  from  negligence  where  the  means  of  knowledge  are  clearly  accessi- 
ble. The  psrty  complaining  must  have  exercised  at  least  the  degree  of 
diligence  which  may  be  fairly  expected  from  a  reasonable  person. 

13.  MisTAKK,  Lachks,  Equity!— Whcrc  a  party  desires  relief  in  equity  on 
the  ground  of  mistake,  he  must  act  promptly  on  discovery  of  the  mis- 
take, pr  he  will  be  regiirded  as  waiving  the  objection,  and  be  bound  by 
the  contract  to  the  same  extent  as  if  no  mistake  had  occurred.  This  is 
specially  true  in  the  case  of  speculative  property  wl\ich  is  liable  to  large 
and  constant  fluctuations  in  value. 

14.  MutTAKK — Statu  Qco. — A  court  of  equity  is  reluctant  to  grant  relief 
on  the  ground  of  mistake,  unless  the  parties  can  be  put  in  statu  quo. 
If  this  cannot  be  done,  it  will  grant  such  relief  only  where  the  clearest  • 
and  strongest  equity  imperatively  demands  it. 

15.  Effect  of  Convrtanck,  Pkxdkmtm  Litk,  without  Actual  Notick 
OF  Pbiob  Unstamped  Deeds — K.  conveyed  portions  of  a  mining  claim 
by  unstamped  and  unrecorded  deeds  to  W.  M.  and  L.,  who,  together 
with  their  grantees,  by  various  deeds,  conveyed  the  same  to  O.  K. 
subsequently   conveyed  to  0.  all   his  interest  in  the  same  mining 
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olnims  by  valid  deeds  duly  recorded,  and  C.  went  into  possession 
nnder  said  several  conveyances.  K.  afterward  filed  a  bill  in  equity 
against  G.  to  correct  a  mistake  in  bis  said  conveyance  to  C,  and,  pen' 
denU  Hie,  conveyed  all  bis  interest  in  said  mine  to  one  of  bis  counsel  of 
record  in  tbe  case  and  another,  without  actual  notice  of  the  said  prior 
unstamped  and  unrecorded  deeds,  and  said  parties  were  made  parties  by 
supplemental  bill  simply  alleging  the  conveyance  pendente  IHe:  Held: — 
1.  That  C,  having  a  good  conveyance  upon  record  from  E.,  of  ail  his 
interest  in  the  mine,  and  being  in  possession,  there  was  nothing  left  in 
K.  which  he  could  convey  to  his  said  grantees,  pendente  lite,  except  such 
equity  as  he  had  as  against  G.  to  have  his  prior  conveyance  reformed  on 
tbe  ground  of  mistake;  2.  That  if  E.  had  no  equity  to  reform  his  said 
deed,  and  E.'s  said  grantees,  pendente  lite,  took  any  equities  as  against 
E.'s  prior  granteos  under  said  unstamped  and  unrecorded  deed,  then  G. 
having  before  obtained  conveyances  from  said  prior  grantees  in  the  un- 
stamped and  unrecorded  deeds,  had  their  equities,  which  were  at  least 
equal  to  the  equities  of  E.'s  said  graniees  pendeide  lite  :  and  G.  being  in 
poBsession  his  possession  is  best,  and  a  court  of  equity  will  not  intei*f  ere 
to  disturb  it;  3.  That  by  purchasing  the  subject-matter  of  the  suit,  pen- 
dente  lite,  the  said  grantees  of  E.  took  with  notice  of  all  the  rights  of  de- 
fendants, and  subject  to  any  judgment  or  decree  that  might  be  entered 
in  the  case;  and  since  no  new  equities  were  alleged,  but  only  a  transfer 
of  the  subject-matter  of  the  action,  with  a  prayer  for  the  same  relief,  the 
decree  must  be  the  same  as  it  would  have  been  between  the  original  par- 
ties; 4.  That  the  actual  sole  possession  of  the  defendants  of  the  mine  at 
the  time  of  the  said  conveyance,  pe/icfento  lite,  imparted  notice  to  the  pur- 
chaser of  the  title  and  all  equities  of  defendants;  5.  That  the  purchasers 
pendente  lite.  Smith  and  Bryant,  are  in  no  better  position  than  the  com- 
plainant, their  grantor. 

16.  Pakol  Gonvetanck  or  a  Mining  Glaim  Valid. — In  early  days,  in  Nevada, 
the  actual  transfer  of  the  possession  of  a  mining  claim  with  a  view  of 
passing  the  title  followed  by  an  actual  possession  of  the  transferee,  acqui- 
esced in  by  the  party  transferring  it,  was  a  valid  (ransfer  of  such 
claim.  Any  other  ruling  would  disturb  many  old  and  valuable  titles  on 
the  Gomstock  lode. 

17.  Thb  Utah  Statcttk  of  Gonvktance  of  January  J8,  1855,  had  no  applica- 
tion to  mining  claims. 

18.  No  Mistake. — There  was  no  mistake  in  the  conveyance  in  question. 

Before  Sawyer,  Circuit  Judge. 

Bill  in  eqaity  to  reform  a  deed  to  a  portion  of  a  mining 
claim  on  the  ground  of  mistake.  Prior  to  April,  1872,  com- 
plainant, Kinnej,  owned  an  interest  in  tbe  mining  ground 
then  known  as  the  Kinnej  ground,  and  the  Kinney  and  Wei  ton 
ground,  within  the  lines  of  what  was  then  the  Consolidated 
Virginia  Mining  Company's  claim.     Sometime  prior  to  this 
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date  be  had  expressed  a  wish  to  defendant,  Hejdenfeldt, 
that  the  Consolidated  Virginia  Mining  Company  would  pur- 
chase his  interest.  The  proposition  was  made,  but  declined 
on  the  ground  that,  at  that  time,  the  mine  was  being  pros- 
pected by  assessments  without  knowing  whether  it  was  Tala- 
able  or  not;  but  the  company  offered  to  take  Kinney's  in- 
terest and  issue  stock  for  it.  This  was  declined  on  the 
ground,  that  he  could  not  pay  the  assessments  on  the  stock 
then  being  levied  for  working  the  mine.  In  April,  1872, 
defendant,  Flood,  was  desirous  of  buying  in  all  outstanding 
claims  to  ground  within  the  company's  lines;  and  among 
others  mentioned  complainant's  ground.  Thereupon  de- 
fendant, Heydenfeldt,  wrote  to  Kinney  at  Eureka,  Nevada, 
that  there  was  a  probable  opportunity  of  selling  his  ground. 
On  April  7,  1872,  defendant,  Heydenfeldt,  in  response  to 
said  letter,  received  from  complainant  Kinney,  a  telegraphic 
dispatch  as  follows,  to-wit: 

•«  EiTBEKA,  April  7,  1872. 

**  Keceived  at  San  Francisco,  April  7,  1872,  7.10  p.  M. 
"To.  Hon.  S.  Heydenfeldt:  Wrote  to-day.     Will  send 
deed  to-morrow;  sell  all  I  have  at  your  own  price. 

'•a.  W.  Kinney." 

A  few  days  thereafter,  the  defendant,  Heydenfeldt,  re- 
ceived from  complainant  a  letter,  in  words  and  figures  as 
follows : 

"EuBEKA,  Nevuda,  ilpril  7, 1872. 

'*  Hon.  S.  Heydenfeldt,  San  Francisco,  Cal.  —  Dear 
Judge:  Your  favor  of  the  fourth  instant  is  received  and 
contents  noted.  I  own  the  undivided  one-half  of  the 
twenty  feet  and  one-tenth  of  a  foot  adjoining  the  Central 
No.  2  on  the  south,  unincumbered.  This  is  the  ground  I 
spoke  to  you  about.  Sunderland,  when  president  of  the 
Consolidated  Company  offered  me  $800  for  it  once,  for 
the  purpose  of  absorbing  it  in  the  Consplidated  Company. 

''The  abstract  in  possession  of  the  company  shows  that 
I  only  own  two  feet  (or  twenty  shares)  in  the  Kinney  ground, 
proper.  There  shpuld  be  five  (5)  feet  more.  This  five 
feet,  as  I  understand  it,  stands  in  the  name  of  Luther  B. 
Mills  (cousin  of  D.  O.  Mills).    I  hypothecated  this  amount 
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to  him  once,  and  always  ibonglit  (until  I  saw  your  abstract) 
that  it  had  been  properly  reconveyed. 

"  You  understand  the  position  of  things  much  better  than 
I  do.  Act  for  me.  Judge,  as  you  think  best.  There  will 
be  no  quarrel  between  us  as  to  price.  I  have  been  poor  too 
long.  Not  having  signed  the  incorporation  of  the  Virginia 
Consolidated  Company,  I  have  paid  no  assessments.  I  do 
not  know  where  L.  It.  Mills  is,  and  would  like  to  convert 
the  shares  into  cash.  To-morrow  I  will  send  you  a  deed  to 
anything  I  may  have  on  the  Comstock  range,  and  also  a 
power  of  attorney,  so  that  you  can  take  your  choice  of  mode 
of  operating.  Sell  the  ten  feet  in  the  twenty  at  your  own 
price,  and  I  wuU  be  satisfied;  and  also  whatever  your  ab- 
stract allows  me  in  the  Kinney  ground  proper.     The  stage 

will  start  soon.     Truly  yours, 

"Geo.  W.  Kinney. 

"P.  S.  Act  fully  as  for  yourself,  and  I  will  indorse  what 
vou  do.  K." 

In  a  day  or  two  afterward,  defendant,  Heydenfeldt, 
received  from  complainant  another  letter,  in  words  and 
figures  as  follows: 

<*£uBEKA,  Nevada,  April  8,  1872. 

"Hon.  S.  Heydenfeldt,  San  Francisco,  Cal.  — Dear 
Judge:  Yours  of  the  fourth  instant  received  and  hur- 
riedly answered  yesterday.  I  also  sent  you  a  telegram 
same  day.  I  inclose  a  deed  to  my  interest  in  '  Kinney  and 
Welton,'  and  *  Kinney'  in  Virginia  district,  and  the  '  Defi- 
ance* in  Gold  Hill  district. 

*'  This  latter  may  be  of  no  value  to  you  now,  but  some- 
time it  may  have.  It  was  located  and  recorded  in  1860, 
and  lies  directly  in  front  of  the  Overman.  The  Overman 
Company  subsequently  took  possession  of  the  ground  ad- 
verse to  the  Defiance.  Before  the  limitation  law  of  Nevada 
went  into  effect,  suit  was  brought  to  recover  the  ground, 
with  Quint  &  Hardy  as  attorneys.  Not  having  been  in  that 
part  of  Nevada  since,  I  do  not  know  what  became  of  it. 
The  location  was  originally  made  with  the  assent  and 
knowledge  of  Overman.  Of  the  value  of  the  property  in 
Virginia  district,  you  know  much  better  than  I  do,  and  you 
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are  at  liberty  to  name  a  reasonable  price  yourself,  belieriDg 
that  yon  will  do  right  by  me.  The  consideration  in  the 
deed  is  left  blank,  for  yon  to  fill  np.  The  segregated  twenty 
feet  adjoining  the  Central  No.  2  is  as  I  left  it  in  1865,  still 
on  the  jndgment-roll,  No.  1010,  or  1110,  I  forget  which.  A 
few  days  prior  to  my  leaving  Ban  Francisco,  you  showed 
me  the  abstract  of  the  ground  within  the  lines  of  the  Vir- 
ginia Consolidated  Company.  This  showed  me  an  owner 
to  the  extent  of  two  feet  only.  I  stated  there  was  fiye  feet 
lost  to  me  in  some  way.  Mr.  Thomas  Wallace  wrote  me 
saying  there  was  five  feet  standing  in  the  name  of  L.  B. 
Mills.  I  once  hypothecated  this  amount  of  ground  to 
Mills,  redeemed  it,  and  always  supposed  that  it  had  been 
properly  reconveyed.  Mills  owned  of  his  own  right  four 
feet;  but  some  years  ago  sold  his  interest  to  Frank  Living- 
stone; so  that  if  any  stock  is  in  Mills's  name,  there  is  where 
my  missing  shares  are. 

"Wei ton's  interest  should  be  in  my  hands,  as  he  owes 
me  about  $1000. 

'*The  consideration  being  left  blank  in  the  deed,  you  will 
please  place  the  proper  stamps,  and  deduct  from  what  is 
due.  Nevada  requires  the  same  additional  amount  as  Un- 
cle Sam. 

"  I  hope  you  will  be  able  to  do  something  for  me,  as  my 
finances  have  been  low  for  several  years. 

*'  Sutro's  map  of  the  Comstock  was  made  just  before  the 
twenty  feet  above  named  was  given  to  Welton  and  myself, 
and  of  course  does  not  appear  there.  It  would  have  done 
so,  but  that  it  was  unknown  then.     Yours  truly, 

•*Geo.  W.  Kinney, 
**  Mining  Recorder,  Eureka  District,  Nev.,  Com.  for  Cal." 

At  the  same  time,  defendant  Hevdenfeldt  also  received 
a  deed  from  complainant,  a  copy  of  which  is  hereto  annexed 
and  marked  Exhibit  "A:" 

fBeT.  Stamp,  $1.50,  canceled.] 
[Nevada  State  Stamp,  $1,  canceled.] 
[Nevada  State  Stamp,  60c.,  canceled,] 

''  This  indenture,  made  the  sixth  day  of  April,  in  the  year 
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of  our  Lord  1872,  between  Geo.  W.  Kinney,  of  Lander 
county,  Nevada,  party  of  the  first  part,  and  S.  Heydenfeldt, 
of  the  city  and  county  of  San  Francisco,  State  of  California, 
party  of  the  second  part,  witnesseth :  That  the  said  party 
of  the  first  part,  for  and  in  consideration  of  the  sum  of  11200, 
gold  coin  of  the  United  States  of  America,  to  him  in  hand 
paid  by  the  said  party  of  the  second  part,  the  receipt 
whereof  is  hereby  acknowledged,  has  remised,  released, 
and  forever  quitclaimed,  and  by  these  presents,  does  re- 
mise, release,  and  forever  quitclaim  unto  the  said  party  of 
the  second  part,  and  to  his  heirs  and  assigns,  all  the  follow- 
ing described  locations,  mining  rights  or  claims,  located  on 
tiie  Comstock  lode,  Virginia  Mining  District,  Storey  county, 
State  of  Nevada,  to  wit:  The  undivided  one-half  part  of  the 
mine  known  as  the  '  Kinney  and  Welton;'  said  'Kinney  and 
Welton  mine  consists  of  twenty  and  one-tenth  (20yV)  feet  on 
the  ledge  or  lode,  and  adjoins  the  '  Central  No.  2'  mine  on 
the  south. 

''  Also  all  the  interest  of  said  party  of  the  first  part  in  the 
mine  known  as  the  '  Kinney,'  (amonnt  unknown);  said  *  Kin- 
ney^ mine  adjoins  the  'White  and  Murphy'  mine  on  the 
north,  and  consists  of  fifty  (50)  feet  on  the  ledge  or  lode; 
and  also  an  undivided  interest  in  one  hundred  (100)  feet  in 
the  mine  known  as  the  'Defiance';  said  'Defiance'  mine  is 
situated  in  the  Gold  Hill  Mining  District,  Storey  county 
aforesaid;  was  located  in  the  year  1860  by  John  G.  Hatch, 
Geo.  W.  Kinney  and  others,  and  duly  recorded  in  the 
records  of  said  Gold  Hill  Mining  District. 

"  Together  with  all  the  dips,  spurs  and  angles,  and  also 
all  the  metals,  ores,  gold  and  silver-bearing  quartz,  rock 
and  earth  therein;  and  all  the  rights,  privileges  and  fran- 
chises thereto  incident,  appendant  and  appurtenant,  or  there- 
with usually  had  and  enjoyed;  and  also  all  and  singular  the 
tenements,  hereditaments  and  appurtenances  thereunto  be- 
longing, or  in  anywise  appertaining,  and  the  rents,  issues 
and  profits  thereof;  and  also  all  the  estate,  right,  title,  in- 
terest, property,  possession,  claim  and  demand  whatsoever, 
as  well  in  law  as  in  equity,  of  the  said  party  of  the  first 
part,  of,  in,  or  to  the  said  premises,  and  every  part  and  par- 
cel thereof^  with  the  appurtenances. 
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"  To  have  asd  to  bold,  all  and  siogular  the  said  preoiiseSy 
together  ^ith  the  appurteDances  aud  privileges  thereto  in- 
cideufc,  unto  the  said  party  of  the  second  part,  his  heirs  and 
assigns  forever. 

'^  And  the  party  of  the  first  part,  for  himself  and  heirs, 
covenants  and  agrees  with  said  party  of  the  second  part, 
that  said  premises  are  now  free  from  all  incumbrances. 

''In  witness  whereof,  the  said  party  of  the  first  part  has 
hereunto  set  his  hand  and  seal  the  day  and  year  first  above 
written. 

"(Signed)  Geo.  W.  Kinney."        [seal.] 

[Duly  acknowledged.] 

After  receiving  the  telegram,  letters  and  deeds,  the  de- 
fendant, Heydenfeldt,  bargained  and  sold  to  the  said  Flood 
the  ten  feet  and  the  one-twentieth  of  a  foot  of  Kinnev  aud 
Welton  ground,  and  two  feet  of  Kinney  ground,  this  being 
all  that  the  abstract  of  title,  hereinbefore  mentioned, 
showed  to  be  vested  in  the  said  complainant. 

Heydenfeldt,  by  direction  of  Flood  on  April  12, 1872,  con- 
veyed to  the  Consolidated  Virginia  Mining  Company  in 
pursuance  of  the  sale.  The  descriptive  part  of  the  deed  is 
as  follows: 

''All  the  following  described  locations,  mining  rights  or 
claims  located  on  the  Comstock  lode,  Virginia  Mining  Dis- 
trict, Storey  county,  State  of  Nevada,  to  wit:  The  undivided 
one-half  part  of  the  mine  known  as  the  '  Kinney  and  Wel- 
ton.' Said  'Kinney  and  Welton' mine  consists  of  twenty 
and  one-tenth  (20^)  feet  on  the  ledge  or  lode,  and  adjoins 
the  '  Central  No.  2'  mine  on  the  south.  Also  all  the  in- 
terest of  said  party  of  the  first  part  in  the  mine  known  as 
the  'Kinney'  (amount  unknown).  Said  '  Kinney'  mine  ad- 
joins the  '  White  and  Murphy'  mine  on  the  north,  and  con- 
sists of  fifty  (50)  feet  on  the  ledge  or  lode,  together  with  all 
dips,  spurs  and  angles,  rights,  privileges,  easements  and 
franchises  thereanto  belonging,  or  in  anywise  appertaining, 
together  with  all  and  singular  the  tenements,  hereditaments, 
and  appurtenances  thereunto  belonging,  or  in  anywise  ap- 
pertaining, and  the  reversion  and  reversions,  remainder  and 
remainders,  rents,  issues  and  profits  thereof;  and  also  all 
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the  estate,  right,  title,  interest,  property,  possession,  claim 
and  demand  whatsoever,  as  well  in  law  as  in  equity,  of  the 
said  party  of  the  first  part,  of,  in  or  to  the  said  premises, 
and  every  part  and  parcel  thereof,  with  the  appnrtenances." 
Heydenfeldt  informed  Kinney  of  the  sale  of  all  his  in- 
terest by  telegraph  on  April  13,  and  soon  after  received  in 
reply  a  letter,  as  follows: 

*•  Austin,  Nevada,  April  24, 1872. 

"Hon.  S.  Heydenfeldt,  San  Francisco,  Cal. — Dear 
Judge:  Your  dispateh  of  the  thirteenth,  informing  me  of 
the  sale  of  all  the  property  named  in  my  deed  to  you,  was 
received. 

*  *  I  hoped  to  have  received  a  letter  from  you  on  the  sub- 
ject, but  so  far  I  do  not  hear  from  you. 

"  To-day  I  have  drawn  on  you  in  favor  of  Wallace  Ever- 
son,  agent  of  New  England  Mutual  Life  Insurance  Com- 
pany, for  $100  coin.  Will  also,  in  a  few  days,  draw  for 
about  $210,  favor  Edwin  Bobinson,  Santa  Barbara;  and 
also  about  125,  favor  California  Pioneer  Society.  Will  you 
write  and  let  me  know  if  the  five  feet  standing  in  the  name 
of  L.  B.  Mills  was  sold  at  the  same  time  ? 

"  Came  here  yesterday  as  a  witness  in  the  case  of  Stt^eet 
(Geo.  Hearst)  v.  Lemon  M.  cfe  M.  Co,  Hope  to  get  away 
again  to  Eureka  soon.     Yours  truly, 

"Geo.  W.  Kinnet." 

Kinney  afterward  drew  on  Heydenfeldt  seven  several 
drafts  of  various  amounts  for  the  purchase  money  which 
were  paid;  one  of  date  April  13,  one  of  May  6,  two  of  May 
15,  two  of  May  17,  and  one  of  May  18.  More  than  two 
years  thereafter  elapsed  before  Kinney  indicated  to  Heyden- 
feldt any  dissatisfaction  with  the  transaction.  During  the 
intermediate  time  the  great  bonanza  had  been  developed  in 
the  Consolidated  Virginia  mine. 

On  December  10,  1874,  the  complainant  Kinney  filed 
his  bill  in  this  case  which  was  afterward  amended.  In  the 
amended  bill  he  alleged  that  on  the  sixth  day  of  April,  1872, 
he  was  the  owner  of  certain  mining  ground  described  as 
follows: 

''  1.  The  undivided  ten  feet  and  one-twentieth  of  one  foot 
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of  ground  on  the  Comstock  ledge,  so  called,  and  in  that 
portion  thereof  described  as  the  northerly  twenty  feet  and 
one-tenth  of  a  foot  of  a  certain  mining  location  made  on  the 
twenty-first  day  of  September,  1859,  by  plaintiff  in  his  own 
name  and  for  his  own  use,  in  Virginia  Mining  District, 
whereby  he  located  sixty  feet  in  extent  of  said  ledge,  com- 
mencing five  hundred  and  fifty  feet  southerly  from  the 
southerly  line  of  Comstock*s  claims,  now  known  as  the 
Ophir  Silver  Mining  Company's  ground  —  said  premises 
being  now  known  as  the  Kinney  and  Welton  ground. 

'*  2.  An  undivided  interest  of  twenty-two  sixtieths  in  all 
that  portion  of  said  Comstock  lode,  thirty-nine  feet  and  uine- 
tenths  of  a  foot  in  extent,  lying  directly  south  of  the  parcel 
of  ground  last  above  described. 

''3.  The  undivided  five  feet  and  one-twentieth  of  a  foot  in 
the  portion  of  said  Comstock  lode,  ten  feet  and  one-tenth 
of  a  foot  in  extent,  lying  directly  south  of  the  last  mentioned 
portion  of  said  lode;  said  second  and  third  parcels  being 
known  as  the  Kinney  ground.*' 

That  he  applied  to  defendant,  Eeydenfeldt,  to  sell  the 
same,  which  Heydenfeldt  undertook  to  do;  that  to  facilitate 
the  transaction  he  executed  to  Heydenfeldt  the  deed  herein- 
before set  out;  that  the  deed  was  executed  for  the  purpose 
of  enabling  Heydenfeldt  to  sell  and  convey  two  feet  un- 
divided in  the  Kinney  ground;  and  was  delivered  with 
written  instructions  to  sell  said  two  feet  undivided  in  the 
Kinney  ground;  that  Heydenfeldt  sold  to  defendant  Flood 
said  two  undivided  feet  at  $600  per  foot;  that  in  pursuance 
of  such  sale,  Heydenfeldt  conveyed  to  the  defendant,  the 
Consolidated  Virginia  Mining  Company,  by  said  deed  here- 
inbefore set  out  ''intending  by  such  conveyance  and  said 
company  intending  to  acquire  only  two  feet  undivided  in 
said  Kinney  ground;"  that  by  said  deed  an  apparent  title 
was  conveyed  to  all  the  interest  of  complainant;  that  said 
conveyance  was  made  to  include  such  property  by  mistake 
on  the  part  of  Heydenfeldt.  A  subsequent  conveyance  to 
the  California  Mining  Company  is  alleged,  and  that  both  of 
said  mining  companies  took  with  notice  of  the  mistake. 
The  property  conveyed  by  mistake  is  alleged  to  be  worth 
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upwards  of  $950,000.  It  is  also  alleged  that  the  said  two 
mining  companies,  defendants,  have  taken  ont  of  said  min- 
ing ground  so  owned  by  complainant,  and  converted  to  their 
own  use,  ores  of  the  value  of  more  than  $20,000,000.  He 
asks  that  he  may  be  decreed  to  be  the  owner  of  the  in- 
terests before  mentioned  in  said  divisions  one,  two  and 
three,  set  oat;  that  the  mistake  be  corrected,  and  the  in- 
terest reconveyed  by  said  defendants;  and  for  an  account 
of  the  ores  removed. 

The  answers  admit  the  making  of  the  conveyances  set  out; 
deny  the  mistake;  allege  the  sale  of  what  Heydenfeldt 
was  authorized  to  sell,  and  no  more;  that  it  was  intention- 
ally done,  and  that  the  sale  was  for  full  value;  that  the  sale 
was  made  for  two  feet  in  the  Kinney  and  ten  and  one- 
twentieth  in  the  Kinney  and  Welton;  that  Kinney  was  in- 
formed of  the  sale  of  all,  and  afterward  received  the  pur- 
chase-money without  objection.  Upon  the  coming  in  of  the 
answers,  and  at  the  hearing,  a  part  of  the  claim  set  up  in 
the  bill  was  abandoned  by  complainant,  and  it  was  admitted 
that  the  ten  and  one-twentieth  feet  on  the  north  end  of  the 
claim,  called  in  the  deed  and  bill  the  Kinney  and  Welton 
ground,  and  two  feet  undivided  in  the  ground  described  in 
the  said  deed  of  Kinney  thus:  The  ''Kinney  mine  adjoins 
the  White  and  Murphy  mine  on  the  north,  and  consists  of 
fifty  (50)  feet  on  the  ledge  or  lode,"  it  being  now  claimed 
to  be  the  fifty  feet  next  south  of  the  Kinney  and  Welton, 
shown  in  the  accompanying  diagram,  aod  drawn  on  the 
diagram  upon  the  ''Mason  or  defendant's  base"  was 
properly  conveyed.  Upon  this  admission,  there  were 
only  left  for  contest  under  the  allegations  of  the  bill 
the  portions  described  in  divisions  two  and  three,  before 
set  out,  to  wit,  the  undivided  twenty- two-sixtieths  of  thirty- 
nine  and  nine-tenths  feet,  lying  next  adjoining  south  of 
the  said  Kinney  and  Welton,  as  laid  down  on  said  dia- 
gram on  Mason's  base;  and  the  undivided  five  and  one- 
twentieth  feet  of  the  ten  and  one- tenth  feet  lying  next  south 
of  the  last  abovenamed  piece,  on  the  same  base,  the  said 
ten  and  one-tenth  feet  being  the  south  ten  and  one-tenth 
feet  of  the  fifty  feet  described  in  Kinney's  said  deed  to 
Heydenfeldt  as  the  "Kinney  mine."/  The  aggregate  of  said 
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ten  and  one^tenth  feet,  thirty-nine  and  nine-tenths  feet,  and 
ten  and  one-tenth  feet,  though  differently  divided,  consti- 
tutes the  twenty  and  one-tenth  feet  of  the  Einney  and 
Welton  ground,  and  the  fifty  feet  of  the  Kinney  mine,  as 
the  same  are  described  in  the  said  deed  from  Kinney  to 
Heydenfeldt,  making  in  all  seventy  and  one-tenth  feet. 

On  June  10,  1859,  Penrod  &  Co.,  since  called  Comstock 
&  Co.,  of  whom  Comstock  was  one,  while  working  on  a 
claim  made  by  them,  discovered  the  Comstock  lode.  Bo- 
fore  that  time  a  number  of  claims  had  been  taken  up  in  the 
vicinity  as  square  locations. 

On  June  11,  1859,  the  following  mining  laws  were  adopted 
by  the  miners  of  Gold  Hill  district,  which,  at  that  time, 
embraced  the  Comstock  lode : 

''  Article  1.  There  shall  be  elected  one  justice  of  the  peace, 
one  constable,  and  one  recorder  of  this  district,  for  the 
teim  of  six  months. 

''  (Articles  2  and  3  define  duties  of  justice  of  the  peace 
and  constable.) 

"Art.  4.  The  duty  of  the  recorder  shall  be  to  keep  in  a 
well-bound  book,  a  record  of  all  mining  claims  that  may  be 
presented  for  record,  with  the  names  of  the  parties  locating 
or  purchasing;  the  number  of  feet,  where  situated,  and  the 
date  of  location  or  purchase;  also,  return  a  certificate  for 
said  claim  or  claims. 

"  (Sections  1,  2,  3,  4,  5,  and  6  relate  to  the  administration 
/  of  civil  and  criminal  law.) 

''Section  7.  Evidence  of  record  of  claims  shall  be  consid- 
ered title  in  preference  to  claims  that  are  not  recorded,  nor 
shall  the  recorder  record  more  than  one  hill,  dry  gulch  or 
ravine  claim,  in  the  name  of  an  individual,  unless  the  same 
has  been  purchased. 

''  Sec.  8.  All  claims  shall  be  properly  defined  by  a  stake  at 
each  end  of  the  claim,  with  the  number  of  members  form- 
ing said  company,  and  the  number  of  feet  owned. 

''Sec.  9.  All  claims  shall  be  worked,  or  the  notice  renewed 
in  sixty  days  from  the  date  of  record,  and  no  claim  shall 
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exceed  two  hundred  feet  square,  hill  claims  excepted^  which 
may  be  reduced  to  fifty  feet  front. 

''Sec.  10.  The  recorder  shall  be  allowed  the  sum  of  twenty- 
fiye  cents  for  recording  the  claim  of  each  individual  or 
member  of  a  company. 

"Sec.  11.  No  Chinaman  shall  be  allowed  to  hold  a  claim 
in  this  district. 

"Sec.  12.  This  district  shall  include  all  the  territory  from 
the  meridian  of  John  Town  to  Steamboat  Valley. 

"Sec.  13.  All  quartz  claims  shall  not  exceed  three  hun- 
dred feet  in  length,  including  the  depths  and  spurs. 

"Sec.  14.  Any  person  or  persons  discovering  a  quartz 
vein  shall  be  entitled  to  an  extra  claim  on  all  veins  he  or 
they  may  discover. 

"Sec.  15.  All  persons  holding  quartz  claims  shall  actually 
work  to  the  amount  of  $15  to  the  share,  within  ninety  days 
from  the  time  of  locating. 

"Sec.  16.  All  persons  holding  quartz  claims  and  com- 
plying with  section  15,  shall  hold  the  same  for  the  term  of 
eighteen  months  as  actual  property. 

"Sec.  17.  All  quartz  claims  shall  be  duly  recorded  within 
thirty  days  from  the  time  of  locating. 

"Sec.  18.  No  person  shall  locate  more  than  one  claim  on 
a  vein  discovered. 

"Sec.  19.  Any  and  all  persons  locating  for  mining  pur- 
poses shall  have  the  same  duly  recorded  within  ten  days 
from  the  time  of  locating. 

"  Sec.  20.  Besolved,  that  the  above  rules  and  regulations 
shall  be  signed  by  the  citizens  of  this  district,  and  all  who 
may  locate  hereafter. 

"J.  A.  Osbom  was  duly  elected  justice  of  the  peace;  Jas. 
F.  Bogers,  constable;  V.  A.  Houseworth,  recorder. 

"A.  G.  Hammace,  Chaiiman. 
"V.  A.  HousEWOBTH,  Secretary." 

On  September  14,  1859,  the  miners  of  Virginia  district, 
embracing,  at  that  time,  the  Comstock  lode,  adopted  the 
following  laws: 
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HININO  LAWS  OF  YIBGINU  DISTRICT. 

''At  a  meeting  of  the  miners  of  Virginia  district,  held  at 
Virginia  city,  September  14,  1859,  the  following  laws  were 
adopted  for  the  government  of  the  miners  of  said  district: 

"  Article  1.  All  quartz  claims  hereafter  located  shall  be 
two  hundred  feet  on  the  lead,  including  all  its  dips  and  an- 
gles. 

"Art.  2.  All  discoverers  of  new  quartz  veins  shall  be  en- 
titled to  an  additional  claim  for  discovery. 

"Art.  3.  All  claims  shall  be  designated  by  stakes  and  no- 
tices at  each  corner. 

"Art.  4.  All  quartz  claims  shall  be  worked  to  the  amount 
of  $10,  or  three  days'  work  per  month  to  each  claim,  and 
the  owner  can  work  to  the  amount  of  $40  as  soon  after  the 
location  of  the  claim  as  he  may  elect,  which  amount  being 
worked,  shall  exempt  him  from  working  on  said  claim  for 
six  months  thereafter. 

"Art.  5.  All  quartz  claims  shall  be  designated  and  known 
by  a  name  and  in  sections. 

"Art.  6.  All  claims  shall  be  properly  recorded  within  ten 
days  from  the  time  of  location. 

"Art.  7.  All  claims  recorded  in  the  Gold  Hill  record  and 
lying  in  Virginia  district,  shall  be  recorded  free  of  charge 
in  the  record  of  Virginia  district,  upon  the  presentation  of 
a  certificate  from  the  recorder  of  Gold  Hill  district,  certify- 
ing that  said  claims  have  been  duly  recorded  in  said  dis- 
trict; and  said  claims  shall  be  recorded  within  thirty  days 
after  the  passage  of  this  article. 

"  (Article  8  stricken  out  by  the  meeting.) 

"Art.  9.  Surface  and  hill  claims  shall  be  one  hundred  feet 
square,  and  be  designated  by  stakes  and  notices  at  each 
corner. 

"Art.  10.  All  ravine  and  gulch  claims  shall  be  one  hundred 
feet  in  length,  and  in  width  extend  from  bank  to  bank,  and 
be  designated  by  a  stake  and  notice  at  each  end. 

"Art.  11.  All  claims  shall  be  worked  within  ten  days 
after  water  can  be  had  sufficient  to  work  said  claims. 

"  Art.  12.  All  ravine,  gulch  and  surface  claims  shall  be 
recorded  within  ten  days  after  location. 
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"Art.  13.  All  claims  not  worked  according  to  the  laws  of 
this  district  shall  be  forfeited,  and  subject  to  re-location. 

''Art.  14.  There  shall  be  a  recorder  elected,  to  hold  his 
office  for  the  term  of  twelve  months,  who  shall  be  entitled 
to  the  sum  of  fifty  cents  for  each  claim  located  and  recorded. 

"Art.  16.  The  recorder  shall  keep  a  book  with  all  the  laws 
of  this  district  written  therein,  which  shall  at  all  times  be 
subject  to  the  inspection  of  the  miners  of  said  district,  and 
he  is  furthermore  required  to  post  in  two  conspicuous  places 
a  copy  of  the  laws  of  said  district. 

"On  motion,  it  was  resolved  that  these  laws  be  published 
in  the  Territonal  Enterprise  for  one  month. 

"  Eesolved,  That  W.  C.  Campbell  be  declared  the  recorder 

of  this  district. 

"  W.  C.  Campbell,  Chairman. 

"8.  McFadden,  Secretary. 

"  Virginia,  September  14, 1859." 

Immediately  after  the  discovery  of  the  Comstock  lode  by 
Penrod  or  Comstock  &  Co.,  claims  were  located  for  a  long 
distance  north  and  south,  the  claimants  taking  the  south 
stake  of  Penrod  &  Co.'s  claim,  since  called  the  South  Ophir 
Stake,  as  the  point  of  departure  for  their  measurements, 
which  stake  has  ever  since  been  the  recognized  point  of 
departure  for  the  measurement  of  claims  on  the  Comstock 
lode.  Many,  doubtless  a  majority  of  those  who  before 
had  claims  located  as  square  locations,  re-located  their 
claims  as  ledge  or  lode  locutions  under  the  said  new  min- 
ing laws  adopted  on  June  11.  Some  others  continued  to 
claim,  work  and  hold  the  ledge  within  the  bounds  of  their 
claims  under  their  old  locations.  Among  these  prior  claim- 
ants one,  Webb,  had  a  claim  pui*porting  to  be  fifty  feet  front 
by  four  hundred  feet  deep,  lying  between  two  other  claims; 
one  on  the  north,  now  known  as  Central  No.  2,  and  the 
other  on  the  south,  now  the  northern  part  of  the  White 
and  Murphy.  By  whom  originally,  or  in  what  precise  man- 
ner located,  does  not  distinctly  appear.  It  seems,  however, 
to  have  been  a  claim  recognized  by  the  miners  of  the 
vicinity. 

On  September  16,  1859,  Webb  conveyed  to  complainant, 
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Kinney,  one  half  of  his  said  claim,  by  deed  drawn  by  Kinney 
himself,  in  the  following  language  : 

"Joseph  Webb  to  G.W.  Kinney,  Sept.  16,  1859.— Know 
all  men  by  these  presents,  that  I,  Joseph  Webb,  for  and  in 
consideration  of  the  sum  of  $200,  paid  to  me  as  follows:  a 
note  for  $150,  in  my  favor,  of  even  tenor  and  date  with  this 
article,  payable  three  months  after  date,  and  signed  Geo. 
W.  Kinney,  and  $50  cash,  the  receipt  of  which  I  hereby 
acknowledge,  have  this  day  bargained  and  sold,  and  by 
these  presents  do  bargain  and  sell  to  George  W.  Kinney, 
ail  of  my  right,  title  and  interest  in  the  undivided  one-half 
of  a  mining  claim  of  quartz,  or  surface  mining,  or  any  min- 
eral the  claim  may  contain.  Said  mining  claim  is  situated 
at  the  town  of  Ophir,  or  Virginia  city,  Nevada  Territory, 
and  is  next  adjoining  the  claim  of  Briggs,  Cord  &  Co.,  on 
the  south,  and  is  five  hundred  and  fifty  feet  distant  from 
the  mining  claim  known  as  the  Comstock  &  Co.  claim.  Said 
mining  claim  is  fifty  feet  in  front,  and  runs  back  four  hun- 
dred feet  into  the  hill,  all  of  which  I  warrant  against  any 
and  all  claims,  the  claim  of  the  United  States  government 
alone  excepted. 

''  In  witness  whereof  I  hereunto  affix  my  hand  and  seal. 

his 

**  Joseph  x  Webb.     [l.  s.] 

mark. 

"Signed  and  delivered  in  the  presence  of  A.  H.  Ham- 
mack,  Olive  Penrod. 

"  Ophir,  N.  T.,  September  16,  1859.'' 

Two  days  after,  on  September  18,  1859,  Webb  conveyed 
the  other  half  of  his  said  claim  to  Jacobs  and  Weill,  under 
the  name  of  Jacobs  &  Co.,  by  deed  in  the  following  lan- 
guage : 

**  Joseph  Webb  to  H.  Jacobs  &  Co.  Eoiow  all  men  by 
these  presents,  that  I,  Joseph  Webb  have  this  eighteenth 
day  of  September,  1859,  bargained,  sold,  conveyed  and  de- 
livered unto  H.  Jacobs  &  Co.  one  undivided  half  interest 
in  a  certain  quartz  claim,  containing  fifty  feet,  situated  and 
and  adjoining  John  Bishop  on  the  north  line,  and  the  Mar- 
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phj  on  the  south,  for  and  in  the  consideration  of  the  sum 
of  $200,  paid  in  band.  Given  under  my  hand  and  seal  this 
date. 

Us 

"Jos.  X  Webb. 

mark. 

"Attest:  V.  A.  Houseworth,  Chas.  D.  Daggett." 

Both  said  deeds  were  recorded.  The  said  grantees  of 
Webb  took  possession  and  worked  on  said  claikn  in  the 
manner  and  during  the  time  as  more  fully  stated  in  the 
opinion  of  the  court.  Whatever  interest  Jacobs  and  Weill 
had  has  become  vested  in  defendants  by  various  convey- 
ances. And  Kinney  has  made  such  conveyances  as  are 
mentioned  in  the  opinion  of  the  court;  the  interests  so  con- 
veyed having  also  become  vested  in  defendants  by  various 
conveyances. 

On  October  11,  1859,  the  following  notice  was  recorded 
in  the  mining  records  of  the  district: 

"CLAIM  FOR  MACHINERY  AND  RIGHT  OF  WAY. 

"  1859,  October  11.  H.  Jacobs  and  G.  W.  Kinney  claim 
the  ground  lying  in  front  of  their  claims.  Commencing  five 
hundred  and  fifty  feet  south  of  the  Comstock  claims,  and 
running  thence  southerly  along  the  line  of  a  lead  known  as 
the  Comstock  lead,  to  the  south  line  of  Webb's  claim. 
Said  claim  of  ground  for  an  outlet  and  machinery  was  made 
on  the  twenty-first  day  of  September,  1859,  as  per  posted 
notice  of  that  date. 

"  William  C.  Campbell,  Kecorder." 

The  testimony  as  to  who  caused  this  notice  to  be  recorded 
is  conflicting.  Kinney  denies  that  he  had  it  recorded, 
while  there  is  other  testimony  tending  strongly  to  show 
that  he  did.  The  date  of  the  claim,  September  21,  1859, 
is  the  same  as  the  date  at  which  Kinney  claims  to  have 
made  a  quartz  claim  of  sixty  feet,  yet  to  be  mentioned. 

At  the  hearing  it  was  claimed  on  the  part  of  complainant 
that  Jacobs  &  Weill's  interest  was  only  in  a  surface  loca- 
tion; and  that  they  had  no  interest  whatever  in  the  lode 
running  through  their  claim;  that  subsequent  to  the  said 
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conveyances  by  Webb  to  Kinney  and  to  Jacobs  and  Weill, 
Kinney  discovered  that  there  were  sixty  instead  of  fifty  feet 
lying  between  the  Central  No.  2  and  White  and  Murphy 
claims;  and  that  he  located  this  sixty  feet  as  a  lode  claim 
in  his  own  name  and  for  his  own  use.  Upon  that  ground 
he  claims  to  have  owned  the  whole  sixty  feet.  In  support 
of  this  claim  Kinney  testified  that  he  made  such  a  location 
on  September  21,  1859,  by  putting  up  stakes  on  each  side, 
and  a  notice,  the  substance  of  which  he  recorded  for  the 
first  time  some  four  years  afterward.  One  or  two  other 
witnesses  testified  that  they  saw  on  a  stake  what  purported 
to  be  a  notice  of  Kinney,  but  they  could  not  remember  its 
contents.  Jacobs  and  Weill  both  testified  that,  although 
often  on  their  claim,  they  never  saw  or  heard  of  any  such 
notice,  and  never  heard  that  Kinney  claimed  sixty  feet  for 
himself  alone,  or  that  he  ever  denied  their  right  to  one  half 
of  the  fifty  feet — ^that  they  never  saw  or  heard  of  any  notice 
of  Kinney's  except  the  machinery  notice  before  set  out. 
They  admit  that  he  claimed  ten  additional  feet  and  wanted 
them  to  purchase  half  of  that  ten  feet,  but  they  declined 
and  denied  the  existence  of  an  additional  ten  feet.  Other 
witnesses  who  were  in  a  position  to  be  likely  to  have  seen 
Kinney's  notice  testify  that  they  never  saw  it.  And  no 
witness  except  his  attorney  in  a  former  suit  testified  to  hav- 
ing heard  of  his  claim  to  the  whole.  Kinney  made  no 
record  of  his  notice  at  the  time,  but  about  four  years  after 
that,  on  July  18,  1864,  Kinney  had  recorded  in  the  mining 
records  of  the  district  the  following: 

'*  I  claim  and  own  sixty  feet  of  this  gold  and  silvdr  bear- 
ing quartz  lead,  known  as  the  Comstock  lead,  with  all  its 
dips,  spurs  and  angles,  commencing  five  hundred  and  fifty 
feet  south  from  the  claims  of  Comstock  &  Co.,  and  running 
southward.  Geobge  W.  Kinney. 

"  Virginia  City,  Sept.  21,  1859." 

"Territory  of  Nevada,  County  of  Storey,  88:  This  aflSant, 
being  first  duly  sworn,  on  his  oath  says,  that  on  the  twenty- 
first  day  of  September,  in  the  year  1859,  he  located  sixty 
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(60)  feet  of  the  gold  and  silver-bearing  quartz  lode,  known 
as  the  Comstock  lead,  situated  in  what  was  then  known  as 
the  Virginia  Mining  District,  Carson  county,  Utah  Terri- 
tory; that  he  posted  a  notice  on  the  mining  ground,  so  as 
aforesaid  located,  which  notice  remained  on  the  ground  for 
several  months,  until  destroyed  by  the  rain  and  snow  of  the 
spring  months  of  1860,  and  that  the  accompanying  writing 
is,  in  substance,  a  true  copy  of  the  aforesaid  notice,  and 
was  made  during  the  summer  of  the  said  year,  1860. 

"Qeobge  W.  Kinney. 
"Subscribed  and  sworn  to  before  me,  July  18,  1864. 
[seal.]  **Geo.  E.  Briokett, 

"Notary  Public,  Storey  Co.,  U.  T." 

[B.  8.,  6  cents.] 

Subsequently  one  Welton  became  interested  with  Kinney 
in  this  mine,  and  upon  re-measuring,  he  claimed  to  have 
ascertained  that  there  were  eleven  feet  more  than  sixty  feet 
between  the  Central  No.  2  and  White  and  Murphy  ground, 
and  upon  his  suggestion,  one  Booth,  on  January  3,  1863, 
claimed  this  additional  amount,  which  turned  out  to  be  ten 
and  one-tenth  feet.  He  put  up  and  recorded  a  notice  which 
is  as  follows : 

**To  all  whom  it  may  concern:  Tou  will  please  take  no- 
tice that  I,  the  undersigned,  claim  eleven  (11)  feet  of  the 
gold  and  silver-bearing  quartz  lode,  known  as  the  Comstock 
ledge,  including  all  dips,  spurs  and  angles  belonging  to 
the  same,  situated  in  this  mining  district,  and  between  the 
ground  of  the  White  and  Murphy  Co.,  and  the  sixty  (60) 
feet  owned  by  the  Kinney  Co.  Said  eleven  feet  runs  nearly 
north  and  south,  or  along  the  line  of  said  lode,  and  is  in 
width,  or  east  and  west,  about  three  hundred  (300)  feet,  or 
about  one  hundred  and  fifty  feet  each  side  of  the  center  of 
Stuart  street.  "George  A.  Booth. 

'*  Virginia  City,  January  3,  1863. 

**  Filed  and  recorded  January  3,  1863. 

"Chas.  H.  Fish,  Eecorder." 

On  the  next  day,  January  4,  1863,  Booth  conveyed  to 

Welton,  without  receiving  any  consideration,  and  afterward 
26 
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Welton  conveyed  one-Lalf  of  said  ten  and  one-tentb  feet  to 
Kinney.  The  fifty  feet  as  the  amount  was  originally  supposed 
to  be,  the  additional  ten  feet  discovered  and  claimed  by 
Kinney,  and  the  further  ten  and  one-tenth  feet  discovered 
by  Welton,  and  claimed  by  Booth,  making  seventy  and  one- 
tenth  feet.  The  difference  in  the  amount  depends  upon 
the  base  adopted  for  the  measurements,  the  end  lines  of 
mining  claims  on  quartz  lodes  being  drawn  at  right  angles 
to  the  general  course  or  strike  of  the  lode.  Taking  the 
Freeman  or  defendant's  base  in  the  accompanying  diagram 
(being  the  base  of  a  right  angled  triangle  formed  by  said  line 
drawn  from  the  South  Ophir  stake  southward,  the  Mason 
or  complainant's  base  drawn  from  the  same  point  southward 
and  westward,  and  the  easterly  line  of  the  White  and  Mur- 
phy claim), as  the  course  or  strike  of  the  lode,  and  measur- 
ing southward  from  said  South  Ophir  stake  ou  the  said 
base  of  the  triangle,  there  are  but  fifty  feet  between  the 
Central  No.  2  and  White  and  Murphy  claims,  as  claimed 
by  defendants.  But  if  the  measurement  from  the  same 
point  is  made  on  the  hypothenuse  of  the  triangle,  or  Mason 
base,  there  are  seventy  and  one-tenth  feet,  as  claimed  by 
complainants.  The  complainants  claimed  at  the  hearing 
that  the  measurements  should  be  made  on  the  Mason  base. 
Defendants  claimed  that  they  should  be  made  on  the  Freeman 
base.  Complainants  further  claimed  that  Kinney  owned  all 
except  the  half  of  the  Booth  claim  of  ten  and  one-tenth  feet; 
that  Jacobs  and  Weill  owned  none;  and  that  all  the  convey- 
ances made  by  Kinney  should  be  charged  to  the  north  sixty 
feet  as  measured  on  the  Mason  base,  and  not  to  the  wbole 
seventy  and  one-tenth  feet.  These  claims  were  contro- 
verted by  defendants.  On  December  1,  1863,  which  was 
nearly  a  year  after  the  said  location  of  the  Booth  claim,  a 
suit  was  commenced  by  Kinney's  direction  alone,  in  the 
name  of  himself,  his  several  grantees  and  Jacobs  and  \Yeill, 
against  the  Central  Company  No.  2.  The  following  being 
a  copy  of  the  complaint  in  the  action,  which  was  duly  veri- 
fied by  Kinney : 
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"  Territory  of  Nevada,  County  of  Storey.      In  District 

Court,  First  Jadicial  District. 

**G.  W.  Kinney,  E.  W.  Welton,  J.  M.  Douglas,  L.  R. 
Mills,  S.  W.  Dick,  M.  K.  Truett,  M.  A.  Wayman, 
Doc  Weyman,  H.  Jacobs,  Sol.  Wiell,  and  R.  Meacbam, 
Plaintiffs,  v.  The  Central  No.  2  Gold  and  Silver  Mining 
Company,  Defendant. 

**  Now  come  the  plaintiflFs  herein,  by  Barbour  &  Nougues, 
their  attorneys,  and  complain  of  defendant,  a  corporation 
duly  created,  authorized  and  acting  under  and  by  virtue  of 
the  laws  of  the  State  of  California,  and  for  cause  of  com- 
plaint aver  the  following: 

**  That  since  the  sixteenth  day  of  September,  A.  D.  1859, 
they  have  been  the  owners,  and  in  possession,  and  are  now 
the  owners  and  in  the  sole  and  exclusive  possession  of  the 
following  described  mining  ground  and  gold  and  silver-bear- 
ing quartz  ledge,  with  all  its  dips,  spurs  and  angles,  and 
sufficient  of  the  surface  of  the  ground  over  and  near  thereto 
for  its  convenient  working,  situate  in  Virginia  district,  county 
and  territory  aforesaid,  and  more  particularly  described  as 
follows,  to  wit:  Commencingat  a  point  five  hundred  and  fifty 
(550)  feet  from  the  south  line  or  stake  of  the  '  Ophir  com- 
pany's claim,'  on  the  Comstock  lead,  and  running  thence  on 
the  line  of  the  said  lead  sixty  (60)  feet  to  the  Booth  claim, 
and  known  as  the  Kinney  ground. 

**  Plaintiffs  aver,  that  being  so  possessed  as  aforesaid,  and 
in  the  quiet  and  peaceable  enjoyment  thereof,  that  they  are 
informed  and  believe,  and  upon  such  information  and  be- 
lief charge  the  same  to  be  true,  that  the  defendant,  through 
its  officers  and  agents,  unjustly  and  unlawfully,  and  without 
right,  claim,  or  pretend  to  claim,  some  title  or  interest  in 
and  to  the  north  twenty-one  feet  of  said  Kinney  claim,  and 
that  the  said  wrongful  and  unlawful  claim  of  defendant  casts 
a  cloud  upon  the  title  of  the  plaintiffs  thereto,  and  causes 
great  damage  to  the  title  and  interest  of  the  said  plaintiffs 
to  the  above-mentioned  and  described  premises,  of  sixty 
feet  of  said  Comstock  lead. 

'' Wherefore,   the  premises  considered,   plaintiffs  pray 
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thai  the  claim  and  title  of  these  plaintiffs  to  the  said  twenty- 
one  feet  of  said  mining  ground  may  be  confirmed  bj  the 
judgment  or  decree  of  this  honorable  court.  That  the  claim 
thereto  of  said  defendant,  and  all  persons  claiming  under 
it  bj  title  accruing  subsequently  to  the  commencement  of 
this  action,  may,  by  such  judgment  or  decree,  be  declared 
null  and  Toid,  and  that  these  plaintiffs  may  have  and  re- 
coyer  of  said  defendant  their  costs  of  this  suit.  And  these 
plaintiffs  further  pray  for  such  other  relief  or  further  re- 
lief, or  both,  in  the  premises  as  they  may  be  entitled  to 

receive. 

"Barbour  &  Nougues,  Plaintiffs' Attorneys.' 


w 


On  March  9,  1864,  this  action  was  dismissed  as  to  J.  M. 
Douglass,  Sol.  Weil  and  H.  Jacobs,  who  were  plaintiffs. 
The  suit  went  on  as  to  the  other  plaintiffs. 

Afterward,  on  April  26,  1865,  a  judgment  was  entered  in 
said  case  by  covsevt  of  parties,  and  the  judgment  roll  filed 
on  said  day,  establishing  the  line  between  said  parties  at 
the  northerly  line  of  said  Kinney  and  Welton  ground,  as 
drawn  upon  the  accompanying  diagram,  at  right  angles  to  the 
Mason  or  complainant's  base,  as  thereon  laid  down;  and 
adjudging  that  the  defendants  in  said  action  had  no  right, 
title  or  interest  in  any  part  of  said  mine  lying  to  the  south- 
ward of  said  line,  and  that  the  plaintiff  therein  had  no 
right,  title  or  interest  in  any  portions  of  said  mine  lying  to 
the  northward  of  said  line. 

Afterward,  at  the  next  succeeding  term  of  said  court,  on 
June  27,  1865,  without  any  further  intermediate  proceed- 
ings in  said  cause,  a  further  judgment  was  entered  in  said 
cause,  as  follows,  and  a  judgment  roll  thereof  filed  therein: 

"  G.  W.  Kinney  and  others  v.  Central  No.  2  Gold  and 
Silver  Mining  Company. 

"The  respective  parties  appearing  in  open  court,  and  con- 
senting thereto,  it  is  hereby  ordered,  adjudged  and  decreed 
that  the  decree  heretofore  rendered  in  this  case  be  so 
amended  as  to  segregate  and  set  apart  to  the  plaintiffs,  G. 
W.  Kinney  and  E.  W.  Welton,  twenty  feet  and  one-tenth 
of  a  foot  (20.1  feet)  lying  south  of  the  division  line  estab- 
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lished  by  said  decree  between  the  plaintiffs  and  defendant, 
and  north  of  the  line,  as  shown  on  said  map  attached  to 
said  decree  and  made  a  part  thereof,  running  through  the 
shaft  marked  '  Kinney  and  Central  No.  2  shaft,'  which  line 
runs  parallel  with  the  aforesaid  division  line;  and  it  is  fur- 
ther adjudged  and  decreed  that  the  other  plaintiffs  have  no 
right,  title  or  interest  in  said  twenty  feet  and  one-teuth  of 
afoot  of  ground;  and  that  the  ground  lying  south  of  said 
last-mentioned  line  shall  remain  the  property  of  all  the 
plaintiffs,  according  to  their  rights;  but  this  decree  shall 
not  affect  their  rights  as  between  themselves,  but  only  as 
to  the  two  division  lines  established  by  this  and  the  origi- 
nal decree. 

'*It  is  hereby  further  ordered,  adjudged  and  decreed, 
that  the  shaft  marked  on  said  map  as  the  '  Kinney  and  Cen- 
tral No.  2  shaft,'  is  the  common  property  of  the  Kinney 
Company  and  the  defendant,  their  respective  interests  to 
be  determined  by  a  settlement  of  accounts  between  the 
parties,  as  to  the  expenditures  made  by  each  in  the  sinking 

of  the  shaft. 

*'KiCHARD  KisiNG,  District  Judge. 

** Indorsed:  1044.  G.  W.  Kinney  et  cd,  v.  Central  No. 
2  Co.     Modified  judgment,  June  27,  1865." 

On  May  3,  1875,  pending  the  present  action,  Kinney  con- 
veyed to  G.  Frank  Smith  and  A.  J.  Bryant,  all  the  mining 
ground  in  the  Virginia  District,  especially  mentioning  it  as 
"known  as  the  *Kiuney  mine,'  and  the  'Kinney  and  Wel- 
ton  mine,'  "  but  without  mentioning  the  Booth  claim.  On 
December  26,  1877,  on  leave  granted,  a  supplemental  bill 
was  filed,  alleging  the  said  transfer  of  interest  pendente  lite^ 
and  asking  that  Smith  and  Bryant  be  made  parties;  and 
that  the  same  relief  be  granted  as  before  prayed. 

The  other  facts  necessary  to  explain  the  points  decided 
are  sufficiently  stated  in  the  opinion  of  the  court.  The  evi- 
dence, without  headings  and  formal  parts,  covered  over 
eight  hundred  closely  printed  pages. 

(r.  Frank  Smith,  James  T.  Boyd  and  S.  TV,  Sanderson,  for 
complainant. 
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(7.  «/.  Hillyer,  R.  S.  Mesick  and  S.  M.  IVilaoii,  for  defend- 
ants. 

Sawyer,  Circuit  Judge,  delivering  an  oral  opinion.  Some 
time  in  the  spring  or  summer  of  1859,  miners  at  work  on 
the  present  site  of  the  Comstock  lead  or  lode,  took  up  min- 
ing claims.  About  the  tenth  or  eleventh  of  June,  the  Com- 
stock company  struck  the  lode.  Immediately  thereafter 
locations  were  made,  covering  the  entire  lode  for  a  long 
distance,  north  and  south.  Many  locations  had  been  made 
before.  Among  others  which  had  been  made  before,  was  a 
location — in  what  way  it  was  made  is  not  very  fully  disclosed — 
by  a  party  of  the  name  of  Webb,  who  claimed  fifty  feet 
front  by  four  hundred  feet  deep.  Other  locations  were 
made  immediately  after  the  discovery  of  the  Comstock  lode 
in  the  Ophir,  the  claimants  commencing  their  measurements 
at  the  south  Ophir  stake  and  locating  each  way,  north  and 
south.  Some  locations  overlapped  each  other.  There  were 
some  contests  about  titles  among  the  adjoining  owners,  in 
which  Webb,  who  was  an  adjoining  claimant,  was  involved. 
In  the  final  settlement,  Webb's  claim,  whatever  it  was,  was 
recognized  as  holding  the  lode.  It  originally  purported  to 
be  a  claim  of  fifty  feet  in  front  by  four  hundred  feet  in 
depth.  Many  of  these  locations  were  made  in  June,  and 
immediately  after  the  discovery  of  the  lode  in  the  present 
Ophir  mine.  Other  locations  had  been  made  in  the  same 
form — square  locations.  Some  of  these  parties  relocated, 
others  worked  and  continued  on  under  their  old  locations, 
claiming  and  holding  the  lode  thereby. 

This  Webb  claim,  down  to  September,  was  recognized  by 
the  adjoining  claimants,  notwithstanding  the  form  of  its  loca- 
tion. There  was  some  dispute  between  Webb  and  his  adjoin- 
ing neighbors.  Some  had  overlapped  and  covered  him.  His 
claim,  however,  was  finally  recognized.  On  the.  sixteenth 
of  September,  he  conveyed  one-half  to  Kinney,  the  com- 
plainant in  this  case,  and  the  form  of  the  conveyance  is  this: 

''Have  this  day  bargained  and  sold,  and  by  these  pres- 
ents do  bargain  and  sell,  to  George  W.  Kinney  all  of  my 
right,  title  and  interest  in  the  undivided  one  half  of  a  min- 
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ing  claim  of  quarlz  or  surface  mining  or  any  mineral  the  claim 
may  contain.  Said  mining  claim  is  sitaated  at  the  town  of 
Ophir,  or  Virginia  city,  Nevada  territory,  and  is  next  ad- 
joining the  claim  of  Briggs,  Cord  &  Co.,  on  the  south." 

This  deed,  the  testimony  shows,  was  drawn  by  Kinney 
himself,  and  undoubtedly  so  drawn  with  the  intent  to  cover 
everything  that  the  location  could  be  claimed  to  cover; 
quartz  as  well  as  other  minerals,  and  any  mineral  that  might 
be  found  in  the  lode  as  well  as  on  the  surface. 

Two  days  after  that  Webb  made  another  conveyance  to 
Jacobs  &  Company,  which  consisted  of  Jacobs  and  Weill, 
and  the  conveyance  is  in  this  language : 

'^Know  all  men  by  these  presents  that  I,  Jos.  Webb,  have 
this  eighteenth  day  of  September,  1859,  bargained,  sold, 
conveyed  and  delivered  unto  H.  Jacobs  &  Co.,  one  undi- 
vided half  interest  in  a  certain  quaiiz  claim  containing  fifty 
feet,  situated  and  adjoining  John  Bishop  on  the  north  line 
and  the  Murphy  on  the  south,  for  and  in  consideration  of  " 
and  so  forth. 

In  this  deed  he  describes  it  as  a  quartz  claim.  Kinney, 
in  drawing  his  own  conveyance,  not  only  uses  the  term 
"quartz"  but  the  term  ''mineral,"  doubtless,  with  intent  to 
cover  everything  that  could  be  claimed,  so  that  it  could  be 
construed  as  covering  a  quartz  claim.  Whatever  claim 
Webb  had  at  this  time  was  recognized  by  his  neighbors, 
although  some  had  located  over  him,  on  the  ground  that 
he  had  not  located  for  a  qnartz  claim;  but  afterward  they 
recognized  his  claim.  Although  the  claim  is  here  called 
fifty  feet,  it  is  described  as  extending  from  Bishop  (after- 
ward Central  No.  2.)  on  the  north  to  the  Murphy  claim  on 
the  south. 

Immediately  after  these  conveyances  made  on  the  six- 
teenth and  eighteenth  of  September,  and  more  than  three 
months  after  the  Comstock  lode  had  been  discovered,  and 
after  the  said  lode  had  been  all  located  as  quartz  claims, 
Kinney  commenced  a  cut  in  this  claim,  and  the  testimony 
shows — and  it  is  uncontradicted  except  by  Kinney — that 
Jacobs  paid  him  one-half  of  the  money  at  the  rate  of  15  per 
day  for  the  work.     Afterward,  Jacobs  became  dissatisfied 
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with  the  amount  of  work  that  was  done,  and  concluded  to 
put  a  man  in  to  work  his  share.     He  accordingly  hired  a 
man  by  the  name  of  Brophy,  and  paid  him  175  per  month, 
and  furnished  him  with  provisions  to  go  and  work  with 
Kinney.     After  working  the  cut  for  a  while,  they  started  a 
tunnel.     The  testimony  is  uncontradicted  as  to  that.     The 
testimony  of  Jacobs  shows  it;  the  testimony  of  Weill  shows 
it;  the  testimony  of  Brophy  shows  it;  the  testimony  of  sev- 
eral of  the  complainants'  witnesses  shows  it;  and  Kinney  does 
not  deny  the  fact  of  his  working  there.     They  commenced 
running  a  tunnel,  ran  in  a  considerable  distance,  and  worked 
there  until  driven  out  by  the  snows  and  rains  in  the  winter, 
some  time  in  December.     Jacobs  and  Weill  paid  Bropby, 
and  Kinney  worked  himself  in  person.     Jacobs  and  Weill 
complained  even  then  that  Kinney  did  not  do  half  the  work; 
that  he  was  away  a  great  deal,  and  did  not  work  all  the  time. 
Afterward,  an  arrangement  was  made  with  the  White  and 
Murphy  Company  on  the  south,  by  which  a  shaft  was  to  be 
sunk  for  the  purpose  of  prospecting  the  lead  for  the  benefit 
of  both  claims.     They  claimed  a  quartz  lead.     Jacobs  and 
Weill  had  also  an  interest  in  that  claim.     An  arrangement 
was  made  by  which  they  were  to  jointly  sink  a  shaft  on  the 
White  and  Murphy  ground,  for  the  purpose  of  prospecting 
this  lead,  and  the  agreement  was  to  divide  expenses  between 
the  White  and  Murphy  and  Kinney  ground,  as  the  Webb 
claim  was  then  called.    Jacobs  and  Weil  were  to  pay  on  twen- 
ty-five feet  in  the  Kinney,  and  nineteen  feet  and  a  fraction 
in  the  White  and  Murphy.    Kinney  also  paid  on  his  portion 
of  the  Kinney  ground.     That  shaft  was  sunk  for  a  consid- 
erable   distance,   and  they  worked    at  it   along    tlirongh 
1860    and    into    1861.       That    Jacobs    and    Weill    paid 
their  share  is  clear  from    the  testimony.     In  fact  it  is 
uncontradicted,    and    there    are    contemporaneous    bills 
introdaced  showing  the  fact,  and  showing  the  proportion 
which  they  paid,  to  be  twenty-five  feet  in  the  Eanney,  and 
nineteen  and  a  fraction  in  the  White  and  Murphy.    There  is 
one  bill  of  Kinney's,  also,  which  seems  to  have  been  made 
out  in  1861,  and  about  the  close  of  their  arrangements  on 
that  tunnel. 
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It  was  farther  testified  by  some  of  the  witnesses — Skae, 
for  instance — that  Kinney  paid  on  the  twenty-five  feet  only. 
It  was  insisted,  on  the  other  side,  that  he  paid  on  a  larger 
amount.  Kinney  had  claimed  ten  feet  more,  which  he 
claimed  to  have  found  there.  That  one  bill  does  indicate 
that  he  paid  on  thirty-five  feet.  The  bill  was  made  out  by 
the  White  and  Murphy  Company  to  Kinney.  Skae  says  it 
was,  doubtless,  because  he  claimed  he  had  thirty-five  feet, 
and  it  was  made  out  in  accordance  with  his  wish  and  re- 
quest. There  is  nothing  to  show  whether  the  amount  of 
that  bill  bears  the  ratio  of  thirty-five  to  twenty-five,  or  of 
twenty-five  to  twenty-five.  He  therefore  only  paid  on  thirty- 
five  feet  at  most,  while  on  his  present  theory  he  should  have 
paid  on  sixty  feet.  Jacobs  and  Weill  paid  on  the  remaining 
twenty-five  feet.  These  facts,  then,  clearly  stand  out:  that 
there  was  an  arrangement  by  which  Jacobs  and  Weill  paid  on 
twenty-five  feet,  and  Kinney  paid  on  the  remaining  twenty- 
five  feet,  and  perhaps  ten  feet  more.  The  whole  of  the 
other  testimony,  except  his  own,  shows  that  Kinney  only 
paid  on  twenty-five;  but  that  one  bill  indicates  that  he  paid 
on  thirty-five,  which  would  be  one-half  of  the  fifty  feet,  and 
the  ten  feet  which  he  claims  to  have  found  and  located  out- 
side of  the  fifty  feet.  There  is  that  recognition  from  the 
beginning  down  so  far,  by  Kinney,  of  the  rights  of  Jacobs 
and  Weill. 

Coming  down  a  little  further,  in  the  year  1862,  another 
arrangement  was  made  with  the  Central  No.  2,  by  which 
the  parties  sunk  a  joint  shaft  also;  and  the  agreement  estab- 
lished by  the  testimony  was,  as  I  think,  that  this  shaft 
should  be  sunk  on  tlie  line  between  the  Central  No.  2  and 
the  Kinney — one-half  being  on  the  Kinney  side,  and  the 
other  half  on  Central  No.  2  side.  They  worked  on  until 
late  in  the  year  1862  on  that  shaft  and  under  that  agreement. 
The  agreement  was  to  sink  one  hundred  and  fifty  feet,  in 
the  ratio  of  one  hundred  feet  to  Central  No.  2 — the  amount 
in  that  claim — and  fifty  feet  to  the  Kinney  Company;  but 
they  sunk  more  than  that  before  they  got  through.  There 
were  drifts,  also,  from  that  shaft  into  the  Kinney,  and  other 
drifts  in  other  directions.     The  testimony  of  Jacobs  and 
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Weill  is,  that  they  entered  into  that  arrangement  and  paid 
their  share  of  the  assessments,  being  on  twenty-five  feet. 
Kinney,  in  the  meantime,  had  sold  out   portions  of  his 
ground;  but  Kinney  and  his  associates  paid  on  the  remain- 
der of  the  olaim.     There  is  quite  a  large  number  of  contem- 
poraneous receipts  for  moneys  paid  by  Jacobs  and  Weill  on 
this  work.     Beceipt  after  receipt  was  introduced  in  evi- 
dence— contemporaneous  receipts — which  support  the  testi- 
mony of  Jacobs   and  Weill,  and  others,  in   that   matter. 
Those  receipts  are  for  money  for  assessments  due  on  the 
Kinney  ground,  and  signed  "Q.  W.  Kinney,"  ^'George  W. 
Kinney"  and  **Geo.  W.  Kinney,"  secretaiy,  purporting  on 
their  face  to  be  for  money  for  assessments  upon  the  Kinney 
ground.     That  shaft  was  sunk  for  the  purpose  of  develop- 
ing the  lead  by  the  two  companies.     Kinney,  in  these  trans- 
actions, purports  to  act  as  secretary;  to  have  received  the 
money  and  receipted  for  it,  as  secretary  of  the  Kinney  Com- 
pany.    These  receipts  for  assessments  continue  down  to 
late  in  1862;  so  long,  in  fact,  as  there  was  really  substan- 
tially any  work  done  on  this  claim,,  except  what  was  done 
by  Jacobs  and  Weill,  and  somebody  other  than  Kinney  sub- 
sequently.    There  is  one  bill  for  labor,  about  which,  doubt- 
less, Weill  is  mistaken — the  bill  of  Lynch.      He  testified 
that  that  was  also  on  the  work  of  the  Central  No.  2  tunnel. 
Lynch  says  he  did  not  work  on  that  tunnel,  but  in  the 
White  and  Murphy  tunnel,  and  the  bill  shows  by  the  date 
that  it  is  for  work  done  in  1861 ;  so  that  Weill  must  be  mis- 
taken as  to  that  work  being  done  in  Central  No.  2.     It  was, 
doubtless,  for  work  on  the  White  and  Murphy  tunnel.    Weill 
and  Jacobs  testify  that  they  never  knew,  during  this  time, 
that  Kinney  repudiated  their  claim.     They  supposed  that 
they  were  recognized  as  owning  in  company  with  him.  The 
mpn  who  worked  on  the  claim,  and  some  of  the  complain- 
ant's own  witnesses,  say  that  they  understood  that  Jacobs 
and  Kinney  were  in  company.     Their  neighbors  so  under- 
stood it.      They  sometimes  bounded  their  deeds  on  the 
'^  Jacobs  and  Kinney  claim."    Every  one  seems  to  have  so 
understood  it  except  Kinney,  and  there  is  no  testimony  ex- 
cept Kinney's — and  his  contemporaneous  acts  are  agaiust 
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him — that  be  repudiated  at  that  time  the  claim  of  Jacobs  and 
Weill.     On  the  contrary,  Jacobs  and  Weill  say  that  they  did 
not  know  that  Kinney  denied  their  right.     In  1863  there 
was  a  suit  commenced  by  Wallace  against  the  Kinney  Com- 
pany.    In  the  meantime,  Kinney  had  made  a  good  many 
conveyances.     That  suit  was  commenced,  and  the  very  first 
defendants  named  are  Weill  and  Jacobs,  and  then  the  various 
other  defendants  are  named — parties  to  whom  Kinney  had, 
in  the  meantime,  conveyed.     The  suit  is  against  Sol.  Weill, 
H.  Jacobs,  Doc.  Wayman,  Mrs.  Wayman,  John  F.  Long, 
J.  M.  Douglass,  M.  K.  Truett,  Dick,  Luther  B.  Mills  and 
George  W.  Kinney.     The  first  defendants  named  in  the  title 
of  the  suit  are  Weill  and  Jacobs.     In  that  suit,  Wayman, 
Long,  Douglass,  Truett,  Dick,  Mills  and  Kinney  answered 
by  themselves  in  a  joint  answer.     They  contented  them- 
selves with  denying  the  title  of  the  complainant.     They 
answered  by  Barbour  and  Bryan  &  Foster  as  their  attorneys. 
In  the  same  suit  Weill  and  Jacobs  answered  separately, 
by  their  separate  attorneys;  they  not  only  deny  the  title  of 
the  complainant,  but  allege  that  they  are  the  owners  of  one 
undivided  twenty-five  feet  in  that  ground.     They  defended 
in  that  suit,  and  they  testified  that  they  paid  their  counsel 
$2500  at  first,  as  a  counsel  fee,  and  that  they  either  paid 
them  $1000  or  $1500  subsequently  as  counsel  fee.     So  they 
made  a  vigorous  defense.     When  the  suit  came  to  trial,  the 
plaintiff  failed  to  make  out  his  case,  and  he  submitted  to  a 
nonsuit.     A  bill  of  costs  was  filed,  and  Jacobs  and  Weill's 
bill  of  costs  is  for  $285.     George  W.  Kinney's  bill  of  costs^ 
which  he  signs  himself,  is  $123,  so  that  it  seems  Jacobs 
and  Weill  sustained  the  brunt  of  that  contest,  and  paid  the 
larger  portion  of  the  expenses,  and  probably  for  the  reason 
that  Kinney  had  sold  out  so  much  of  his  twenty-five  feet  as 
to  leave  him  with  comparatively  little  interest.     Soon  after 
that  suit  was  dismissed,  in  November,  or  a  month  or  so, 
Wallace  commenced  another  suit,  and  in  that  suit  these 
several  parties  answer  separately.     Kinney  answers  separ- 
ately, and  in  his  answer  in  this  suit  he  only  claims  five  un- 
divided feet.     That  explains   the  reason,  doubtless,  why 
Jacobs  and  Weill  had  the  principal  labor  in  this  case — that 
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Kinuey's  share  Lad  become  small  by  prior  sales.  Now,  the 
first  answer  Kinney  verified  himself  in  person.  This  an- 
swer is  not  verified.  It  is  simply  signed  by  his  attorney; 
and  it  is  said  that  this  claim  of  only  five  feet  is  not  an  ad- 
mission by  him  of  the  amount  of  his  claim  at  that  time,  be- 
cause he  was  not  present,  but  his  attorney,  in  his  absence, 
put  in  this  answer. 

The  summons  was  served  on  Kinney  on  November  20,  and 
four  days  afterward,  on  November  24,  his  answer  was  filed; 
and  he  was  there  again  very  soon  afterward,  on  December 
1,  when  he  commenced  his  own  suit,  as  he  verified  his  com- 
plaint on  that  day.     So  he  must  have  been  in  that  neigh- 
borhood; and  it  is  not  at  all  likely  that  the  answer  was  put  in 
without  his  knowing  it.     At  all  events,  his  attorneys  were 
thoroughly  conversant  with  his  case,  and  had  examined  the 
records  for  other  cases,  as  Nougues'  testimony  shows,  and 
had  examined  them  in  relation  to  his  ownership  about  that 
time.     I  merely  throw  this  out  as  showing  that  at  this  late 
date,  and  after  they  had  ceased  the  main  work  on  these 
claims,  Jacobs  and  Weill  were  recognized  as  owners  of  this 
claim  by  those  who  were  suing  the  Kinney  Company;  that 
they  appeared  and  defended,  and  really  took  the  brant  of 
the  defense  on  themselves,  and  Kinney  must  have   been 
aware  of  it,  as  he  was  a  party  to  the  suit,  and  yet  he  says 
Jacobs  and  Weill  never  claimed  that  they  had  any  interest  in 
that  lode.     They  paid  a  large  amount  of  money  for  working 
and  defending  their  claim,  running  through  a  period  of  more 
than  three  years.     And  here  I  will  say,  while  I  think  of  it, 
that  in  the  White  and  Murphy  claim  the  witness,  Skae,  who 
seems  to  have  been  one  of  the  managing  men,  was  asked  by 
counsel  what  aiiiount  was  spent  on  that  tunnel;  was  the 
amount  about  $2000?    And  he  said,  yes,  nearer  110.000. 
Jacobs  and  Weill  testified  that  they  paid  their  share  of  the  as- 
sessments of  Central  No.  2  and^ Kinney  companies,  amount- 
ing to  from  11500  to  $2000.     And,  as  we  have  seen,  they 
paid  besides  large  counsel  fees  and  expenses  in  defending 
their  rights.     Immediately  after  that,  on  December  1, 1863, 
also,  after  this  work  had  been  done,  and  while  this  second 
Wallace  suit  was  pending,  Kinney  himself  commenced  an 


Dist.  Cal.]     Kinney  v.  Con.  Virginia  M.  Co.  413 

1877.}  Opinion  of  the  Court — Sawyer,  0,  J. 

action  against  the  Central  Co.  No.  2,  and  the  pTaintiffs 
therein  are  George  W.  Kinney,  J.  M.  Douglass,  L.  R.  Mills, 
S.  W.  Dick,  M.  K.  Truett,  M.  A.  Wayman,  H.  Jacobs,  Sol. 
Weill  and  K.  Meacham;  but  Kinney  was  the  only  man  who 
had  anything  to  do  with  commencing  that  suit.  Nougues 
was  then  connected  with  Mr.  Barbour  as  a  law  partner. 
Nougues,  one  of  the  attorneys,  testifies  that  he  knew  nobody 
in  that  snit  but  Kinney;  that  Kinney  represented  Kinney  and 
Welton,  who  were  parties;  that  he  had  no  interviews  with 
anybody  but  Kinney,  and  brought  the  suit  by  Kinney's  di- 
rection alone;  that  he  had  no  consultation  with  any  of  the 
others;  and  he  says  Kinney  then  claimed  that  the  others 
had  no  interest  in  that  portion  of  the  claim  in  dispute,  being 
the  northerly  twenty-one  feet,  and  this  was  a  suit  for  twenty- 
one  feet  of  the  northerly  portion  of  tlie  lode,  called  the  Kin- 
ney claim,  the  Booth  claim  being  then  called  eleven  feet. 
Nougues  says  he  made  them  parties  because  he  found  they 
were  all  interested,  as  he  believed  from  an  examination  of 
the  records.  He  made  an  abstract  of  it,  which  he  showed 
Kinney.  He  says  he  had  some  discussion  with  Kinney; 
that  Kinney  objected  to  their  being  made  parties,  but  he 
insisted  on  it.  Finally,  that  he  consented  to  dismissing  the 
case  as  to  Douglass,  Jacobs  and  Weill.  His  recollection  was, 
that  he  dismissed  it  as  to  all  of  these  plaintiffs,  except  Kin- 
ney; but  it  turned  out  from  an  inspection  of  the  order  of 
dismissal,  that  it  was  only  as  against  Douglass,  Jacobs  and 
Weill,  the  other  complainants  being  left  in.  General  Wil- 
liams testified  that  this  dismissal  was  on  his  application, 
and  his  clients  were  Douglass,  Jacobs  and  Weill,  and  it  was 
his  only  connection  with  the  suit.  He  says  he  gave  the  no- 
tice himself,  and  a  few  days  after  the  notice  Kinney  came 
to  him  and  remonstrated  with  him  personally,  and  insisted 
that  it  would  not  injure  them,  and  that  his  clients  should 
remain  parties  to  the  suit;  that  he  declined,  and  Kinney 
was  very  much  offended;  and  that  he  went  in  on  the  day 
when  the  motion  was  to  be  called  up  and  made  his  motion, 
and  there  being  no  objection,  the  dismissal  was  had  as  to 
Jacobs,  Douglass  and  Weill. 
Now,  I  am  satisfied  on  this  point,  that  the  recollection  of 
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General  Williams  is  correct.  I  do  not  impugn  the  integrity 
of  Mr.  Nougnes,  but  his  recollection  is  defective.  He  testi- 
fies from  his  recollection,  that  the  suit  was  dismissed  by 
him  as  against  all  of  them,  except  Kinney  and  Wei  ton;  that 
Kinney  insisted  that  it  should  be  dismissed  as  to  all,  and 
he  supposed  it  was  dismissed  as  to  all.  Now,  it  is  not  the 
fact  that  the  suit  was  dismissed  as  to  all  the  others.  It  was 
only  dismissed  as  to  Jacobs,  Weill  and  Douglass,  and  these 
were  all  at  that  time  General  Williams'  clients,  because  he 
answered  for  them  in  the  suit  commenced  by  Wallace  a 
short  time  before.  Williams  could  have  no  knowledge  of 
it  except  being  there  on  their  behalf,  as  he  had  no  other 
connection  with  the  suit,  and  his  recollections  are  that  he 
went  there,  and  it  was  dismissed,  on  his  motion,  as  to  his 
clients,  and  it  was  not  in  fact  dismissed  as  to  the  others. 
So  I  think  Nougues'  recollection  as  to  this  point  is  mixed 
up  with  other  matters,  and  somewhat  at  fault,  and  needs 
correction  in  this  particular,  as  well  as  on  the  point  that  it 
was  dismissed  as  to  the  whole.  Williams  testified  that  Kin- 
ney wtis  dissatisfied,  and  came  to  him  and  remonstrated 
with  him  before  he  had  the  suit  dismissed  as  to  his  clients, 
and  was  indignant  at  him  for  adhering  to  his  purpose.  This 
was  as  late  as  December — later,  when  this  transaction  of 
the  dismissal  took  place.  The  suit  was  commenced  in  De- 
cember. Soon  after  that  Kinney  left  Virginia  City.  Weill 
testified  that  he  employed  a  man  by  the  name  of  Dougherty 
to  sink  the  shaft  twenty  feet  deeper.  He  testifies  that  he 
had  spoken  to  Kinney  about  it,  and  Kinney  said  ''go 
ahead,"  he  would  pay  liis  share,  but  he  never  did  pay  it. 
He  said  Kinney  manifested  very  little  interest  in  it,  as 
though  he  had  but  very  little  interest;  and  if  he  had  but 
five  feet,  he  had  but  very  little  interest.  He  said  that 
Douglass  paid,  or  his  agent,  Jones,  paid  for  him  on  his 
part,  so  that  he  and  Douglass  paid  all  that  was  paid  for  the 
sinking  of  that  shaft,  and  that  was  sometime  subsequent  to, 
or  in,  1863.  Kinney  says  after  he  went  away,  he  understood 
that  Douglass  had  done  some  work  there.  That  would  con- 
firm Weill's  testimony  that  Douglass  and  Weill  had  been 
working  there  during  his  absence.     Weill  again  testified. 
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and  it  is  uncontrndicted,  that  in  1868  be  also  entered  into  a 
contract  with  another  man  by  the  name  of  Simpson,  by 
which  he  was  to  run  a  drift  some  seventy-five  feet,  and  for 
his  compensation,  Simpson  was  to  have  such  quartz  as  he 
sfaonld  take  out;  and  that  he  did  take  out  quartz  and  work 
there  in  that  way.  There  was  no  work  done  by  Kinney 
subsequently  to  1863,  unless  it  was  done  by  Judge  Barbour. 
He  says  he  believes  Judge  Barbour  did  some  work  to  keep 
up  his  claim.  Weill's  testimony  is  uncontradicted  on  that 
point.  Taking  his  testimony  as  true,  he  and  Jacobs  were 
working  from  time  to  time  down  to  1868,  and  did  the  last 
work  on  that  claim.  Jacobs  in  the  meantime  sold  out  his 
claim — once  sold  out  his  entire  interest  in  twenty-five  feet — 
and  sometime  after,  in  1866,  he  repurchased  it.  He  must, 
then,  at  that  time,  have  had  confidence  in  the  title. 

Kinney,  on  the  contrary,  claims  now,  that  he  found  by 
actual  measurements,  that  there  were  ten  feet  more  than 
had  been  supposed  and  at  first  claimed;  and  on  the  twenty- 
first  of  September,  1859,  a  few  days  after  the  purchase  by 
him  and  Jacobs,  that  he  put  up  a  notice  of  a  claim  of  sixty 
feet,  measured  it  off,  placed  his  stake,  and  stuck  his  notice 
upon  it,  claiming  sixty  feet.  He  claims  that  the  work  he 
was  doing  was  on  that  claim ,  and  that  it  was  a  quartz  claim ; 
that  the  work  Jacobs  and  Weill  were  doing,  not  denying  the 
fact  of  the  work,  was  simply  on  a  surface  claim;  that  tbey 
were  working  together  in  the  same  tunnel  and  in  the  same 
cut  with  Kiuuey,  with  the  White  and  Murphy,  with  the  Cen- 
tral No.  2;  all  of  whom  were  developing  a  quartz  claim* 
except  Jacobs  and  Weill;  that  Jacobs  and  Weill  were  paying 
their  share  of  assessments  in  all  these  workings,  and  were 
developing  nothing  but  a  surface  claim.  Weill  and  Jacobs 
say  that  Kinney  did  claim  an  additional  ten  feet,  and  wanted 
them  to  take  one-half,  and  they  declined  to  buy  it.  They 
insisted  that  there  were  no  additional  ten  feet  there,  and 
that  they  were  entitled  to  all  the  ground  that  there  was  be- 
tween those  two  adjoining  claims.  Kinney  now  insists  that 
he  wanted  to  sell  half  of  the  whole  sixty  feet;  but  he  says 
Jacobs  and  Weill  declined  to  buy  it,  because  they  had  all 
that  they  wanted.     Now  ^'  all  they  wanted"  must  have  been 
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either  the  twenty-five  feet  they  were  working  and  paying 
assessments  on  during  those  three  years,  or  else  what  they 
had  was  that  nineteen  feet  in  the  White  and  Mnrphy,  or  both. 
They  may  have  referred  to  both  or  only  to  the  Kinney 
ground,  if  any  such  remark  was  made.     Bat  they  would  be 
most  likely  to  be  talking  of  the  claim  in  which  they  botli 
owned.     Kinney  did  not  record  his  pretended  notice  of  a 
claim  for  sixty  feet.     His  notice  was  not  recorded  till  within 
a  month  or  two  of  four  years  after  he  claims  to  have  taken 
the  claim  up.     The  mining  laws,  If  he  followed  them,  re- 
quired him  to  record  his  notice  within  ten  days.     He  never 
did  record  any  notice,  but  only  filed  an  afiidavit  stating  that 
he  had,  on  the  twenty-first  of  September,  1839,  put  up  a 
notice,  and  stated  the  substance  of  what  he  claimed  it  to 
be.     This  was  in  1864,  after  they  had  ceased  working  on 
the  claim,  so  far  as  the  testimony  indicates;  that  is,  doing 
any  substantial  work  except  what  was  done  by  Jacobs  and 
Weill.     One  or  two  witnesses  testified  that  they  saw  Kin- 
ney's stake,  and  saw  a  notice;  but  no  one  testified  to  the 
contents  of  that  notice  except  Kinney.     What  the  contents 
of  that  notice  were,  except  from  Kinney's  own  testimony, 
we  do  not  know — whether  he  claimed  it  for  himself,  or  for 
himself  and  Jacobs  and  Weill.     At  all  events,  Jacobs  and 
Weill  were  working  with  him,  by  employing  a  man,  and  shar- 
ing the  assessments;  and  though  often  on  the  ground,  they 
say  they  never  saw  that  notice.    Kinney  recognized  them  as 
owners,  and  collected  assessments  from  them  for  working 
the  mine,  and  that  is  against  the  theory  that  he  claimed  it 
all  for  himself.     There  was  a  notice  for  fifty  feet  in  front  of 
this  claim  for  working  purposes,  filed  soon  after  the  pur- 
chase by  Kinney  and  Jacobs,  bearing  date  September  21, 
1859,  the  same  date  that  Kinney  claims  to  have  taken  up 
his  sixty  feet,  and  that  purported  to  claim  the  ground  for 
working  purposes,  lying  in  front  of  the  Jficobs  and  Kinney 
claim,  and  purported  to  be  the  notice  of  Jacobs  and  Kinney. 
A  record  of  the  notice  was  made  October  11,  1859.     The 
record  is  as  follows : 

**H.  Jacobs  and  G.  W.  Kinney  claim  the  gi'ound  lying 
in  front  of  their  claims.     Commencing  five  hundred  and 
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fifty  feet  south  of  the  Comstock  claim,  and  running  thence 
southerly  along  the  line  of  a  lead  known  as  the  Comstock 
lead,  to  the  south  line  of  Webb's  claim.  Said  claim  of 
ground,  for  an  outlet  and  machinery,  was  made  on  the 
twenty-first  day  of  September,  1859,  as  per  posted  notice  of 
that  day." 

Jacobs  says  he  never  put  that  record  there.  Weill  says 
Le  never  put  it  there.  They  both  say  Kinney  told  them  he 
dtiiput  it  there;  but  Kinney  says  he  did  7iot  put  it  there. 
Kow  it  may  well  be  that  this  is  the  notice  that  Kinney  put 
up  and  which  others  saw,  and  which  time  and  circumstances 
have,  in  Kinney's  mind,  transferred  to  a  claim  now  set  up 
of  sixty  feet  on  the  lode.  The  same  place  would  be  a 
proper  location  for  a  stake  and  notice  for  either  claim.  Ja- 
cobs and  Weill  say  they  never  saw  any  other. 

The  following  is  a  resum^  of  the  facts  substantially  with 
reference  to  these  claims,  as  shown  by  the  evidence. 

Webb,  and,  afterward,  Kinney  and  Jacobs  &  Weill  in 
company,  were  recognized  by  all  their  neighbors  as  holding 
that  fifty  feet  of  ground.  They  were  recognized  by  their 
neighbors  in  their  dealings  with  them,  and  by  bounding  on 
them  in  their  deeds,  by  the  name  of  Jacobs  and  Kinney. 
They  were  recognized  as  the  owners  in  company  by  their  em- 
ployees. It  was  generally  so  understood.  Kinney  recognized 
Jacobs  and  Weill's  ownership  by  working  along  with  them 
during  the  three  years,  the  entire  time  that  those  opera- 
tions were  being  performed,  and  by  collecting  and  receipt- 
ing for  ass'^ssments  for  working  the  mine.  Kinney,  in  the 
suit  which  he  brought,  and  to  which  I  have  already  al- 
luded, dated  his  title  from  the  sixteenth  day  of  September 
— the  date  of  Webb's  conveyance  to  him^r-and  alleged  that 
as  the  date  of  the  inception  of  his  title.  Jacobs  and  Weill, 
by  their  employees,  worked  there  as  if  they  understood  that 
they  owned  twenty-five  feet;  and  Kinney  acted  as  though 
he  so  understood  it,  and  recognized  them  as  working  on  the 
claim  he  was  himself  prospecting.  Kinney  worked  person- 
ally some  two  or  three  months  with  Brophy,  a  man  hired 
and  paid  by  Jacobs  and  Weill.  He  received  the  money  paid 
by  them  ou  the  assessments  levied  to  pay  the  expenses  of 
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working  the  claim,  and  signed  the  receipts  as  secretaiy  of 
the  Kinney  company.  When  anybody  else  brought  a  snit 
against  the  Einney  company  for  the  mine,  they  had  no  diffi- 
culty in  bringing  Jacobs  and  Weill  in  as  defendants,  and 
they  seemed  to  take  the  laboring  oar  in  the  defense;  and 
when  Einney  himself  brought  a  suit,  he  made  them  co- 
plaintiffs  without  consulting  them,  and  afterward  the  suit 
was  dismissed  as  to  them,  on  motion  of  their  own  counsel, 
because  they  refused  to  go  on  with  the  proceedings.  That 
this  was  originally  what  is  called  a  square  location,  there  is 
no  doubt;  and  that  other  claims  were  located  in  the  same 
way,  worked  in  the  same  way,  and  held  as  lode  claims  in 
the  same  way,  there  can  be  no  doubt.  That  appears  from 
the  testimony  in  the  case,  and  has  appeared  frequently  in 
other  cases  on  the  Comstock.  It  has  become  a  matter  of 
history — both  judicial  and  general  history.  I  do  not  know 
but  that  the  court,  under  a  recent  decision  of  the  Supreme 
Court,  ought  to  take  judicial  notice  of  the  general  and  ju- 
dicial historical  facts  of  the  mode  of  locations  on  the  Com- 
stock lode.  At  all  events,  the  facts  satisfactorily  appear 
from  the  evidence,  without  resorting  to  the  generally  known 
historical  facts.  It  is  too  late  at  this  day  to  insist  that  Ja- 
cobs and  Weill  were  not  the  owners  of  those  twenty-five  feet. 
In  my  judgment,  no  candid,  disinterested,  impartial  mind, 
after  a  thorough  examination  of  the  testimony  in  this  case, 
can  entertain  any  greater  doubt  that  Jacobs  and  Weill  owned 
twenty-five  feet  of  this  claim  in  question,  on  the  Comstock 
lode,  than  that  Einney  himself  owned  any  part  of  that 
claim.  The  testimony  is  just  as  satisfactory  and  conclusive, 
notwithstanding  the  fact  that  Einney  now  repudiates  the 
claim,  that  they  owned  twenty-five  feet  of  that  lead,  as  that 
Einney  owned  any  portion  of  it.  I  take  it  as  settled  by  the 
testimony,  beyond  any  reasonable  controversy,  that  Jacobs 
and  Weill  owned  twenty-five  feet  of  that  lead.  Wherever,  on 
a  material  point,  the  testimony  of  Jacobs  and  Weill  differs 
from  that  of  Einney,  I  tiike  the  testimony  of  Jacobs  and 
Weill  rather  than  Einney 's,  because  it  is  supported  by, the 
other  testimony-,  and  is  in  harmony  with  the  general  con- 
ceded facts,  and  such  as  we  should  expect  from  the  condi- 
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tion  of  things  and  the  intrinsic  probabilities  of  the  case,  as 
developed  by  the  testimony. 

Then  how  does  the  case  stand  ?  I  shall  consider  it  on 
the  hypothesis  that  there  are  seventy  feet  and  a  fraction,  as 
claimed  by  Kinney,  bat  earnestly  disputed  by  the  defend- 
ants. The  twenty-five  feet  which  Jacobs  and  Weill  had,  be- 
came vested  by  subsequent  conveyances  in  the  corporation 
defendants.  I  shall  first  discuss  this  question  with  refer- 
ence to  Kinney  alone,  and  afterward  consider  the  relations 
of  the  other  complainants  in  the  case.  I  shall  discuss  it 
now  on  the  theory,  too,  that  there  are  seventy  and  a  frac- 
tion feet;  and  on  the  theoiy  that  all  of  the  conveyances  are 
valid,  and  shall  hereafter  consider  the  contested  convey- 
ances. Kinney  first  conveyed  a  foot  to  Truett;  he  mortgaged 
five  feet  to  Douglass;  the  mortgage  was  foreclosed,  and  the 
five  feet  purchased  in  and  conveyed  to  Douglass  by  the  par- 
chaser,  under  the  decree  of  tbe  court;  he  conveyed  ten  feet 
to  Long;  he  conveyed  at  one  time  four  feet  to  Mills,  and  at 
another  five  feet  to  Mills,  and  at  another  time  one  foot  to 
Mills.  That  makes  a  conveyance  of  twenty-six  feet  which 
Kinney  made  out  of  what  he  describes  in  his  conveyances  as 
the  Kinney  ground.  He  made  other  conveyances,  but  the 
ground  conveyed  thereby  was  reconveyed  to  Kinney,  and 
requires  no  further  notice.  Now,  if  we  concede  that  there 
are  seventy  feet  and  a  fraction,  Jacobs  and  Weill  had  twenty- 
five;  that  left  twenty-five  oat  of  the  fifty  to  Kinney.  If  we 
concede  that  he  took  up  ten  feet  more  that  would  give 
him  ten  feet  additional,  making  thirty-five  feet. 

Then  there  is  another  claim  to  which  I  have  not  referred. 
Perhaps  I  ought  to  have  done  so  before  this  time.  Welton, 
who  had  become  Kinuey^s  partner,  afterward  claimed  to 
have  discovered  that  there  were  ten  feet  and  a  fraction  still 
of  vacant  ground  there,  and  he  procured  a  man  by  the  name 
of  Booth  to  locate  that  ten  feet.  That  ten  feet  was  after- 
ward conveyed  by  Booth  to  Welton,  and  half  of  it  conveyed 
by  him  to  Kinney.  It  is  ten  feet  and  a  tenth,  as  it  is  con- 
ceded by  Kinney,  to  have  turned  out  to  be,  according  to 
their  measurement,  although  located  as  being  eleven  feet. 
Adding  five  and  five-hundredths  feet — being  half  of  this  ten 
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and  one-tenth  feet — to  the  thirty-five  feet,  would  give  Kin- 
ney a  total  of  forty  and  five-hundredths  feet.  Deducting  the 
twenty-»ix  feet  which  he  had  already  conveyed,  leaves  four- 
teen and  five-hundred ths  feet.  On  March  24,  1863,  Kinney 
conveyed  one-half  of  all  the  mines  he  had  to  Welton.  On 
this  calculation,  he  had  at  that  time  fourteen  and  five-hun- 
dredths  feet,  one-half  of  which  would  be  seven  and  twenty- 
five  one-thousandths  feet.  He  afterward,  iutentionally,  as 
now  conceded,  conveyed  twelve  and  five-hundredths  feet 
through  Judge  Heydenfeldt  to  the  defendants,  which  would 
make  forty-five  and  seventy-five  thousandths  feet  in  all  con- 
veyed by  Kinney,  being  five  feet  and  over  more  than  he 
ever  had.  Thus  Kinney  conveyed  five  and  twenty-five- 
thousandths  of  a  foot  more  than  he  ever  had,  conceding  the 
full  claim  to  be  seventy  and  a  fraction  feet. 

This  claim  of  Booth  was  located  and  claimed  on  the  third 
of  January,  1863.  Booth  testifies  in  the  matter.  He  tes- 
tifies that  Welton  told  him  there  was  vacant  ground  there, 
and  got  him  to  assist  him  in  the  measurement,  and  then 
wanted  him  to  take  up  that  ten  feet,  and  on  this  request  he 
did  take  it  up.  They  measured  it  together  and  put  down 
the  stakes;  took  it  up  and  filed  the  notice;  and  Welton  went 
with  him  to  the  recorder's  office,  and  saw  the  notice  re- 
corded. On  the  next  day  he  conveyed  to  Welton.  He  got 
nothing  for  the  conveyance,  but  expected  to  get  some- 
thing when  Welton  sold  it.  Welton  afterward  conveyed 
one-half  to  Kinney.  Now  Booth  says,  he  paid  $80  to  Wel- 
tou  for  work  on  that  claim.  There  was  no  work  shown  on 
that  claim  by  any  of  the  testimony,  except  that  $80  paid  by 
Booth,  unless  it  was  considered  that  the  work  on  the  Kin- 
ney ground  was  work  on  the  Booth  claim,  and  this  transac- 
tion of  Booth  was  after  all  the  work  was  done,  unless  Bar- 
bour did  some  work,  or  unless  the  work  of  Jacobs  and  Weill 
and  Douglass  can  be  made  to  apply.  He  seems  to  be  the 
only  man  who  paid  anything  for  work  on  the  Booth  claim, 
and  it  does  not  appear  that  Welton  in  fact  did  any  work. 
He  says  he  paid  $80  to  Welton  for  work  on  that  claim. 
Welton  does  not  say  he  was  paid  anything,  or  that  he  did 
any  work.     Booth  took  the  claim  up  on  the  third  of  Jan- 


Dist.  Cal.]     EiNNET  t;.  Con.  Vibginu  M.  Co.  421 

1877.]  Opinion  of  the  Gonrt— Sawyer,  G.  J. 

uary,  and  oonvejed  it  to  Welton  on  the  fourth;  8o  that 
Welton,  according  to  that  testimony,  mast  have  done  $80 
worth  of  work  for  Booth  in  the  space  of  twentj-four  hours. 
I  place  no  reliance  on  that  testimony.  I  do  not  think  there 
was  any  work  done.  I  am  satisfied  there  was  not.  I  am 
satisfied,  from  the  state  of  the  testimony,  that  this  location 
was  not  Booth's  work  at  all;  it  was  Welton  and  Kinney  s 
under  another  name.  What  their  object  was  I  do  not  know, 
unless  they  mighfc  have  had  some  fears,  that  if  taken  in 
their  own  names,  their  associates  would  be  entitled  to  share 
with  them.  Welton  and  Kinney  seem  to  have  been  part- 
ners then.  Kinney  was  not  present,  and  perhaps  Kinney 
did  not  know  of  it  at  the  time.  It  may  be  called  Welton's 
work,  but  Welton's  and  Kinney's  interests  seem  to  have 
been  joined  at  that  time,  and  probably  the  act  of  one  was 
the  act  of  the  other.  But  on  the  hypothesis  that  the  Booth 
claim  is  good,  and  the  hypothesis  that  these  deeds  are  all 
correct,  Kinney  conveyed  the  whole  of  his  interest  in  this 
entire  ground,  and  five  and  a  fraction  feet  over,  according 
to  my  figures. 

There  are  two  ways  by  which  the  complainants  seek  to 
avoid  this  result:  Firstly.  They  claim  the  whole  of  this 
gaound,  denying  the  right  of  Jacobs  and  Weill  to  any.  This 
claim  must  be  rejected,  and  it  needs  no  further  comment. 
The  rejection  of  this  claim,  and  recognition  of  the  right  of 
Jacobs  and  Weill,  should  end  this  case.  Kinney  repeatedly 
testified,  in  substance,  that  in  estimating  the  amount  he 
owned  at  the  time  of  his  conveyance  to  Heydenfeldt,  and 
for  the  pui*pose  of  ascertaiining  his  remaining  interest  to 
serve  as  a  basis  of  this  action,  he  acted  upon  the  idea  that 
Jacobs  and  Weill  owned  nothing  in  the  mining  ground  in 
dispute,  and  he  indicates  that  if  they  did  own  twenty-five 
feet,  then  he  had  no  ground  of  action.  It  is  now  conceded, 
that  he  intended  to  convey  to  Heydenfeldt  twelve  and  a 
fraction  feet.  He  only  alleges  in  his  bill — and  he  must  be 
limited  to  his  claim  in  the  bill — an  ownership  of  twenty- 
two  sixtieths  of  thirty-nine  and  one-tenth  feet,  being  four- 
teen and  sixty-three  hundredths  feet,  and  an  undivided  five 
and  one-twentieths  feet,  making  an  aggregate  of  nineteen 
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and  sixty-eight  hundredths  feet.  This  is  all  he  claims  to 
own  by  the  allegations  of  his  bill,  besides  the  twelve  and 
a  fraction  feet,  which  he  now  admits  was  intentionally  con- 
Yeyed  to  Heydenfeldt;  and  this  claim  is  based,  as  he  con- 
cedes, on  the  idea  that  he  owned  the  whole  fifty  feet  of  the 
lode  derived  through  Webb,  and  that  Jacobs  and  Weill 
owned  none.  Since  it  turns  out  that  Jacobs  and  Weill  did 
own  twenty-fifve  feet,  this  amount  must  be  deducted  from 
the  basis  of  his  claim,  and  twenty-five  feet  is  five  and 
thirty-two  hundredths  feet  more  than  the  nineteen  and 
sixty-eight  hundredths  feet  alleged  in  his  bill  as  the  amount 
owned  by  him,  which  excess  corresponds  very  nearly  with 
the  excess  he  appears,  by  his  deeds,  to  have  conveyed  more 
than  he  ever  owned.  Upon  Kinney's  own  theory,  then,  as 
distinctly  disclosed  in  his  testimony  when  compared  with 
the  allegations  of  the  bill,  if  Jacobs  and  Weill  owned  twenty- 
five  feet,  he  has  no  ground  of  action;  but,  on  the  contrary, 
he  really  had  more  than  five  feet  less  than  he  had  in  some 
way  assumed  to  dispose  of. 

Secondly.  They  claim  to  avoid  the  effect  of  these  facts 
in  another  mode;  they  claim  that  Kinney's  conveyances 
must  all  be  credited  to  the  northern  sixty  feet;  that  is  what 
he  calls  the  Kinney  ground  at  that  time.  The  testimony, 
all  except  in  one  particular  instance,  indicates  that  Kinney 
regarded  the  additional  feet  as  on  the  south  side;  there  is 
one  point  which  leaves  it  in  doubt  whether  he  intended  the 
extra  ten  feet  located  by  Kinney  to  be  on  the  north  or  south. 
But  on  page  781  of  the  testimony  he  locates  it  on  the  south. 
Booth  took  his  up  on  the  south,  and  Kinney  says  he  took 
up  the  whole  sixty  feet  commencing  on  the  north  and  end- 
ing on  the  south.  Which  end  he  now  claims  the  ten  feet  to 
be  on  does  not  veiy  clearly  appear.  It  would  naturally  be 
on  the  south,  as  the  Ophir  stake  appeats  to  have  been  the 
point  from  which  all  measurements  were  made.  I  do  not 
know  what  right  he  had  to  select  his  ground.  The  other 
parties,  Jacobs  and  Weill,  claimed  the  whole  from  claim  to 
claim  adjoining — that  there  were  no  extra  ten  feet  there. 
There  was  a  stake  on  the  White  and  Murphy  line  and  a  stake 
on  Central  No.  2  line.     If  it  was  a  case  of  a  deed  describ- 
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ing  ground  as  commencing  at  one  stake  and  running  thence 
fifty  feet  to  another  stake,  where  the  deeds  fixed  the  monu- 
ments, and  it  turned  out  that  there  were  more  than  fifty  feet 
between  the  monuments,  the  whole  would  be  conveyed  by 
the  deeds  from  monument  to  monument.  The  deed  from 
Webb  to  Jacobs  &  Co.  described  the  claim  conveyed  as  ex- 
tending from  the  adjoining  claim  on  the  north  to  the  Murphy 
on  the  south.  The  parties  were  there  in  possession,  from 
one  claim  to  the  other.  It  is  true  they  called  it  fifty  feet, 
but  there  was  a  stake  on  either  side  marking  the  boundaries 
of  the  adjoining  claims;  and  the  claim  was  admitted  by  out- 
side parties,  at  a  time,  too,  when  people  were  looking  for 
vacant  ground.  If  Kinney  could  locate  thus  and  locate 
his  partners  out  of  the  ground,  I  do  not  know  how,  or  by 
what  authority  he  could  select  the  place  where  he  would 
take  his  ten  feet.  His  associates,  certainly,  would  haye 
something  to  say  about  that.  At  all  events,  that  is  the  way 
the  claim  stands. 

Kinney  evidently,  in  all  his  conveyances,  referred  to  the 
whole  ground  as  the  Kinney  ground,  but  they  were  made 
before  the  Booth  location.  That  is  doubtless  so;  but  later, 
from  some  time  in  1865,  it  has  been  assumed  by  Kinney 
that  there  has  been  a  partition  or  segregation  by  which 
twenty  and  a  fraction  feet  were  cut  off  from  the  northern 
end  and  segregated  to  Kinney  and  Welton;  and  which  they 
have  since  claimed  in  severalty,  and  they  have  named  this 
segregated  twenty  and  a  fraction  feet  the  "  Kinney  and  Wel- 
ton claim,''  and  all  the  rest,  including  the  Booth  location, 
the  '^  Kinney  ground."  All  except  the  north  twenty  and 
one-tenth  feet  is  called  the  Kinney  ground  in  the  deed  in 
question  to  Heydenfeldt.  Now  as  to  the  suit  of  Kinney  v. 
Central  No.  2  Company.  Kinney  and  everybody  else,  ever 
since  the  judgment  in  that  action,  appear  to  have  acted 
upon  this  assumption.  Kinney  and  Welton  claimed  the 
whole  of  tbat  twenty  and  a  fraction  feet.  By  what  means 
do  they  get  that  twenty  and  a  fraction  feet  in  severalty  ?  It 
must  be  by  a  transfer  of  the  Booth  claim  on  the  south,  and 
the  other  ten  feet  which  Kinney  claimed  to  have  found  and 
located  to  the  northern  end  of  the  claim  by  some  means. 
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The  amount  corresponds  to  tbe  amount  of  those  two  claims. 
There  is  no  conveyance  shown  in  evidence,  either  written  or 
verbal.  There  is  no  means  indicated  in  the  evidence  by 
which  thej  got  that  segregated  except  by  an  addendum  to 
the  judgment  in  the  case  which  Kinney  brought  against 
Central  No.  2,  in  which  Douglass,  Jacobs  and  Weill  re- 
fused to  be  joined  and  were  dismissed. 

After  their  dismissal,  a  decree  was  entered  in  that  case 
by  which  a  line  was  established  between  the  Central  No.  2 
and  the  remaining  plaintiffs  in  the  case.  Some  two  or 
three  months  after  that  there  was  a  supplemental  decree 
appended  to  the  other  after  the  adjournment  of  the  term, 
in  which  it  is  adjudged  and  decreed  that  Kinney  and  Wei- 
ton  owned  that  twenty  and  a  fraction  feet  on  the  northern 
end  in  severalty;  that  the  other  plaintiffs  had  no  right 
therein;  and  that  the  remaining  portion  to  the  south  should 
remain  the  property  of  all  the  plaintiffs  according  to  their 
rights.  That  purports  to  be  a  decree  by  consent.  One  of 
the  complainants'  counsel  seems  to  regard  that  as  a  valid 
decree,  and  as  in  evidence  and  as  having  some  effect;  while 
the  other  repudiates  the  validity  of  that  decree.  It  was 
objected  to  by  him  as  evidence  on  the  ground  that  the  sup- 
plemental decree  is  wholly  void,  and  therefore  irrelevant. 
I  am  inclined  to  think  that  it  is  void  as  a  decree.  I  take 
that  view  of  it  as  a  decree  of  the  court.  In  the  first  place, 
there  is  not  an  allegation  in  the  complaint  upon  which  the 
decree  could  be  based;  there  is  no  allegation  at  all  on  the 
subject,  except  that  the  plaintiffs  are  owners  of  the  mining 
ground,  and  the  defendants  are  not,  and  seeking  to  settle 
the  title  of  the  defendants  therein.  There  is  no  allegation 
as  to  the  rights  of  one  plaintiff  against  the  others  anywhere 
in  the  complaint.  Nothing  is  there  shown  on  which  the 
decree  could  be  based.  In  the  second  place,  Jacobs  and 
Weill  and  Douglass  were  not  parties  to  it;  they  were 
tenants  in  common,  and  had  an  interest.  Their  consent 
was  necessary  to  affect  their  rights.  Another  ground,  and 
the  main  ground  that  was  relied  on  is,  that  it  was  entered 
after  the  adjournment  for  the  term ;  after  the  rights  of  the 
parties  had  been  finally  adjudicated;  after  the  case  had 
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been  closed,  and  the  record  finally  made  np;  and  that  the 
court  was  not  authorized  to  make  a  further  decree  for  want 
of  jurisdiction.  If  that  is  so,  there  is  no  possible  way 
shown  by  the  evidence  by  which  Kinney  and  Wei  ton  got 
their  interest  transferred  in  severalty  to  those  northern 
twenty  feet,  unless  this  decree,  though  void  as  a  decree, 
can  be  regarded  as  a  partition  by  consent.  It  may  perhaps 
be  regarded  as  an  admission  of  the  parties  to  the  suit 
entered  on  the  record  by  which  those  who  were  parties 
consented  to  a  partition.  That  decree  is  the  only  act 
Kinney  relies  on  to  show  a  segregation,  notwithstanding 
the  fact  that  he  objects  to  ito  introduction  as  invalid.  From 
that  time  forward  he  claimed  it  for  himself  and  Welton  in 
severalty.  In  his  letter  to  Heydenfeldt  he  claimed  it  in 
severalty,  and  refers  to  it  as  having  been  obtained  by  virtue 
of  that  decree,  for  no  other  is  shown,  and  that  his  interest 
remains  in  the  same  position  as  that  in  which  this  decree 
left  it;  that  he  had  done  nothing  with  it  since.  He  treated 
this  segregated  part  as  belonging  to  him  and  Welton.  He 
claimed  to  own  an  undivided  half  of  it,  and  he  claimed  it 
by  virtue  of  that  decree.  He  sold  Heydenfeldt  ten  feet 
and  one-twentieth  of  a  foot  in  it — in  other  words,  one-half 
of  it.  He  admits  that  he  sold  that  amount  and  got  his  pay 
for  it  in  this  very  transaction  which  he  seeks  to  have 
reviewed — the  transaction  which  he  seeks  to  have  declared 
to  have  been  entered  into  by  mistake,  which  mistake  he 
now  asks  to  have  corrected.  Welton  claimed  the  other 
half.  He  must  have  got  it  through  that  decree  as  a  decree, 
or  by  virtue  of  that  stipulation  upon  the  record  regarded 
as  an  agreement  for  partition,  or  as  evidence  of  a  prior 
parol  partition,  or  so  far  as  the  testimony  is  concerned  he 
did  not  get  it  at  all.  It  may  be  looked  on  perhaps  as  some« 
thing  in  the  nature  of  an  agreement  for  partition  between 
those  plaintiffs.  It  does  not  appear  whether  the  attorneys 
or  parties  in  person  consented.  It  might  be  said  to  be  by 
consent  of  the  parties.  If  by  consent  of  the  attorney,  and 
he  had  no  authority,  Kinney  has  still  recognized  it,  because 
he  has  ever  since  claimed  under  it,  and  there  is  no  other 
way  shown  in  the  testimony  by  which  he  and  Welton  could 
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have  gofc  these  twenty  feet  in  severalty.  Even  if  he  took 
his  own  ten  extra  feet,  there  on  the  north,  he  could  not 
transfer  the  Booth  ten  feet  to  that  end  of  the  claim.  And 
subsequently  to  that  time  he  considered  the  Booth  claim  as 
a  part  of  the  Kinney  ground,  for  he  describes  it  as  such  in 
the  very  deed  in  question.  If  we  consider  it  as  an  agree- 
ment for  partition,  or  as  evidence  of  a  prior  parol  partition 
between  him,  Weltou  and  the  other  plaintiffs,  by  which 
they  set  off  that  portion  to  him,  and  the  othets  acquiesced, 
and  possession  was  taken  in  accordance  with  this  agree- 
ment; it  also  at  the  same  time  transferred  the  right  of  his 
prior  grantees  in  the  whole  to  the  remaining  part.  Such 
would  be  the  effect  of  the  partition,  and  his  deeds  of  con- 
veyance should  be  credited  to  the  remaining  part.  When 
he  took  the  interest  of  the  others  in  the  north  twenty  and 
one-tenth  feet  by  that  partition,  or  by  decree,  or  by  what- 
ever means  he  got  it,  he  must  have  yielded  his  right  to  a 
corresponding  amount  in  the  remaining  part  to  the  others 
in  order  to  make  the  partition  as  it  should  be.  The  whole 
southern  fifty  feet  he  thenceforth  treated  as  the  Kinney 
ground.  Then  taken  in  that  view  the  several  conveyances 
of  Kinney  should  be  applied  to  the  other  part. 

But  his  present  theory  goes  beyond  that  even;  he  now,  for 
the  first  time,  so  far  as  the  evidence  shows,  claims  the  twenty 
and  a  fraction  feet  on  the  north,  and  besides  claims  half  of 
the  ten  feet  of  Booth  ground  on  the  south.  That  would  be 
eighty  feet  and  a  fraction  instead  of  seventy,  because  he  got 
this  segregated  twenty  feet  by  some  sort  of  partition.  Cer- 
tainly, he  has  not  claimed  the  ground  as  eighty  feet,  and  it 
is  only  by  that  process  that  he  can.  get  the  ten  feet  in  there 
in  addition  to  the  twenty  and  one-tenth  feet  on  the  north. 
He  must  either  have  transferred  that  Booth  ten  feet  to  the 
north  end,  or  else  he  has  not  got  a  title  to  that  twenty  and 
a  fraction  feet  on  the  north.  He  then,  himself,  by  his  acts, 
recognized  those  conveyances  as  being  transferred  and 
passed  over  to  the  other  portion  of  his  claim,  and  claimed 
his  several  interests  in  the  northern  twenty  feet.  He  has 
acted  on  that  theory  ever  since.  He  acted  on  it  in  the  con- 
veyance in  question,  to  Heydenfeldt.     He  admits  now  that 
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it  is  shown  by  the  conveyance  that  he  did  convey,  and  in- 
tended to  convey  ten  and  a  fraction  feet  of  the  Kinney  and 
Welton  ground  to  Heydenfeldt,  and  got;  his  pay  for  it. 
Now,  if  he  did  that,  and  these  conveyances  are  to  be  cred- 
ited to  the  whole  northern  sixty  feet,  then  he  has  sold  to 
Heydenfeldt  ten  and  one-twentieth  feet  which  he  did  not 
own,  or  at  least  a  large  portion  of  it.  If  there  has  been  no 
partition  in  setting  that  off  in  severalty,  he  did  not  have  that 
ten  and  a  half  feet  to  sell,  because,  on  his  present  theory, 
these  conveyances  affected  the  whole  northern  sixty  feet. 
If  that  is  so,  he  had  no  ten  and  a  fraction  feet  to  sell  in  that 
part,  and  Heydenfeldt  and  the  Consolidated  Virginia  and 
California  companies  have  a  counter-claim  for  the  correction 
of  the  mistake  in  that  particular,  and  a  claim  to  get  the 
ground  which  they  have  bought  and  paid  for  out  of  the 
ground  which  Kinney  did  in  fact  own.  It  makes  very  little 
difference,  I  apprehend,  wliich  way  it  goes.  Somebody  is 
wronged  upon  that  theory — ^upon  the  theory  that  the  whole 
of  his  conveyances  are  to  be  credited  to  the  northern  sixty 
feet,  while  the  whole  northern  twenty  and  one-tenth  feet  are 
owned  by  him  and  Welton  in  severalty.  On  that  theory, 
somebody  has  been  wronged,  and  that  somebody  is  the  de- 
fendants, because  the  defendants  have  bought  and  paid  for 
the  full  number  of  feet  that  Kinney  ever  owned  in  the  whole 
seventy  and  one-tenth  feet,  and  bought  it  of  Kinney  and  his 
grantees.  That  is  shown  by  the  testimony.  The  testimony 
shows  that  they  had  bought  from  Kinney  and  his  grantees 
the  full  amount  of  Kinney's  portion  of  seventy  and  a  frac- 
tion feet — as  much  of  said  lode  as  Kinney  ever  owned.  So 
that  if  anybody  is  wronged  by  that  claim  it  is  the  defend- 
antsy  and  they  are  wronged  by  Kinney;  and  the  defendants 
have  a  counter-right  to  a  correction  of  the  mistake  as  against 
Kinney,  so  as  to  get  their  full  number  of  feet  purchased 
through  Kinney,  somewhere  in  these  claims. 

It  is  apparent  that  Kinney  and  Welton,  and  Kinney's 
grantees,  who  were  co-plaintiffs  in  the  Central  suit,  includ- 
ing the  defendants,  their  successors  in  interest,  who  are 
also  the  grantees  of  Jacobs  and  Weill,  have  acted,  and  that' 
Kinney  and  defendants  have  acted  in  this  transaction  upon 
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the  idea  that  there  was  a  partition  made  by  virtue  of  the  sup- 
plemental decree  in  the  Central  suit,  by  which  the  northern 
t  wen  ty  and  one-tenth  feet  were  segregated  and  set  off  to  Kinney 
and  Welton,  and  the  remaining  fifty  feet  constituting  the 
Kinney  ground,  left  to  be  held  in  common,  thereby  refer- 
ring Kinney^s  previous  conveyances  to  that  portion.  The 
parties  to  the  deeds  sought  to  be  reformed,  Kinney  and  de- 
fendants, acted  upon  that  hypothesis  in  this  very  transac- 
tion. And  it  cannot  be  successfully  claimed  that  Kinney, 
in  adopting  this  hypothesis,  acted  under  any  mistake  of  fact. 
In  no  other  way  indicated  by  the  evidence  could  Kinney 
have  ten  and  a  fraction  feet  in  the  Kinney  and  Welton 
ground  to  convey  to  Heydenfeldt.  And  equity  requires 
that  the  court  should  act  upon  the  same  hypothesis,  as  this 
is  the  only  one  upon  which  defendants  can  obtain  all  the 
interests  which  they  have,  in  good  faith,  bought  from  Kin- 
ney and  his  grantees  and  paid  for;  and  the  only  ground  upon 
which  full  justice  can  be  done  between  these  parties,  and 
upon  this  hypothesis  there  is  no  mistake  against  Kinney. 
Upon  that  ground,  then,  there  is  no  mistake,  in  my  judg- 
ment, which  ought  to  be  corrected  by  a  court  of  equity,  and 
the  equities  are  with  the  defendants. 

The  case  stands  thus:  Kinney  never  had  but  forty  and 
five  one-hundredths  feet,  allowing  and  including  the  ten  ex- 
tra feet  claimed  to  have  been  located  by  himself,  and  half 
of  the  ten  and  one-tenth  feet  claimed  to  have  been  found 
and  located  by  Booth,  the  remaining  twenty-five  feet  being 
owned  by  Jacobs  and  Weill.  He  conveyed  forty-five  and 
seventy-five  one-thousandths  feet,  being  five  and  twenty-five 
one-thousandths  feet  more  than  he  ever  owned.  Defend- 
ants have  purchased  and  received  conveyances  from  Kinney 
and  his  grantees,  including  in  Kinney's  direct  conveyance 
only  the  amount  which  Kinney  admits  he  intended  to  con- 
vey by  the  deed  in  question,  forty  and  five  one-thousandths 
feet,  being  all  he  ever  owned,  five  feet  from  Welton,  which 
would  embrace  the  other  half  of  the  Booth  claim,  and 
twenty-five  feet  from  Jacobs  and  Weill,  making  the  whole 
seventy  and  five  one-thousandths  feet. 

If  Kinney  has  made  a  mistake,  and  conveyed  more  than 
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he  intended  in  the  Kinney  ground,  he  has,  also,  made  a 
counter-mistake  in  conveying  a  corresponding  amount  more 
than  ])e  owned  in  the  Kinney  and  Welton,  and  if  he  asks 
equity  by  correcting  one  mistake  against  him,  he  should  do 
equity  by  correcting  the  other  in  his  favor  and  against  the 
defendants.  The  legal  title  and  possession  are  in  defend- 
ants. The  equities,  at  least,  are  equal  in  their  favor,  if  not 
better,  on  that  hypothesis.  Where  the  equities  are  equal, 
the  one  in  possession  stands  in  the  better  position.  On  that 
ground,  I  think  that  deed  should  not  be  corrected,  because, 
*  if  Kinney  has  made  to  defendants  conveyances  of  more  than 
he  intended  in  the  south  fifty  feet,  he  has  conveyed  an  equal 
amount  more  than  he  owned  in  the  northern  twenty  feet. 
That  is  to  say,  the  court  will  not  reform  this  instrument  for 
the  purpose  of  giving  him  those  advantages  which  he  claims, 
if  he  has  fallen  into  them  by  mistake.  If  defendants  got 
no  more  than  they  bought  and  paid  for.  and  bought  and 
paid  for  through  him,  there  certainly  is  no  ground  for  a 
reformation  of  the  instrument  on  that  theory,  even  though 
they  did  not  get  it  in  the  precise  way  contemplated. 

We  now  come  to  the  contested  conveyances.  There  are 
three  contested  conveyances;  the  conveyance  from  Kin- 
ney to  Welton  of  one-half  of  the  ten  and  a  fraction  feet 
claimed  to  have  been  located  by  Booth,  executed  at  the 
time  when  it  was  necessary  that  the  deed  should  be  stamped, 
and  there  was  no  stamp  on  it.  It  has  not  been  stamped, 
and  the  counsel  could  not  find  any  authority  for  stamping 
it  at  this  time;  another  one  to  Mills  of  one  foot,  is  in  the 
same  condition.  I  think  there  are  two  answers  to  the  ob- 
jections taken.  I  will  take  the  Kinney  deed,  because  it  is 
larger.  There  are  two  answers  to  the  claim  of  the  plaintiff 
on  that  point.  The  first  is  that  the  statute  provided  that 
where  a  party  received  a  conveyance  that  was  duly  stamped, 
his  right  should  be  in  no  way  affected  by  any  prior  convey- 
ance that  was  not  stamped.  The  statute  did  not  make  the 
instrument  absolutely  void.  It  simply  meant  to  put  a  dis- 
ability on  the  use  of  the  instrument  as  an  instrument  of 
evidence  as  between  the  parties  to  it.  It  made  it  a  penalty 
for  any  person  to  issue  or  execute  an  instrument  without 


430  Kinney  v.  Con.  Virginia  M.  Co.        [Cir.  Ct. 


opinion  of  the  Court — Sawyer,  G.  J.  [November, 

stamping  it,  and  for  the  pnrpose  of  insaring  payment  of 
this  stamp  tax,  it  made  the  instrument  inadmissible  as  evi- 
dence, and  also  provided  that  its  record  should  not  impart 
notice  to  subsequent  purchasers,  but  as  the  law  was  simply 
meant  to  operate  on  the  parties  to  the  transaction  who 
ought  to  have  stamped  it,  it  was  provided  that  a  snbse* 
queut  conveyance  to  a  party  by  a  deed  properly  stamped, 
should  not  be  affected  by  a  defect  in  the  prior  transfer. 
That  being  so  these  defendants  acquired  title  by  subsequent 
conveyances  which  were  stamped,  and  in  all  respects  lawful, 
and  which  passed  the  title  to  them  as  purchasers  unaffecte(f 
by  the  want  of  stamps  on  previous  conveyances,  and  they 
have  the  protection  of  the  statute  on  that  point.  But  I  do 
not  know  how  the  complainant  gets  over  the  point,  as  to  his 
own  deed.  The  prior  deed  from  Booth  to  Welton  was  not 
stamped.  It  is  not  necessary  to  attach  any  consequence  to 
this  defect,  and  I  only  refer  to  it.  The  deed  from  Booth  to 
Welton  of  that  ten  feet  was  not  stamped,  and  stands  in  the 
same  condition  as  the  other.  I  do  not  know  Uiat  there  is 
any  law  which  authorizes  the  complainants  to  stamp  their 
deed,  which  does  not  authorize  the  defendants  to  stamp 
theirs.  It  is,  however,  unnecessary  to  lay  any  stress  upon 
that  point,  but  it  is  the  fact  that  the  deed  of  Booth  was  not 
stamped  until  after  this  action  was  commenced,  and  since 
this  testimony  was  mostly  taken;  and  it  is  claimed  that 
there  is  no  law  now  authorizing  it  to  be  stamped;  and  that 
there  has  not  been  a  law  authorizing  unstamped  instru- 
ments to  be  stamped  since  the  first  of  January,  1877.  But 
that  is  not  a  matter  of  importance  to  this  controversy.  On 
the  theoi-y  I  adopt,  if  the  deed  from  Welton  to  Kinney  is 
not  stamped,  it  is  Kinney's  fault  and  Welton's  fault.  They 
were  the  parties  to  it,  and  conveyances  have  been  made  by 
both  those  parties  siuce  to  defendants,  and  valid  convey- 
ances have  been  made  to  defendants  by  the  grantees  in  the 
unstamped  deeds. 

Kinney  sold  his  mining  ground  to  parties  through  whom 
defendants  derive  title,  and  got  his  consideration  for  it;  if  he 
failed  to  make  a  valid  conveyance,  equity  required  that  he 
should  make  a  good  conveyance.  It  was  his  duty  to  make  one. 
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and  thereby  perfect  the  title  of  defendants  derived  through 
him  bj  the  unstamped  deed.  It  is  no  more  than  he  ought  to 
do  to  perfect  that  deed,  and  I  see  no  reason  why  a  court  of 
equity  would  not  compel  an  execution  of  a  valid  deed,  or 
the  perfecting  of  the  deeds  already  executed  by  stamping  it, 
so  long  as  the  law  permits  the  stamp  to  be  put  on.  If  so, 
he  has  done  nothing  more  than  he  should  have  done,  and 
what  a  court  of  equity  would  have  compelled  him  to  do. 
But  it  is  claimed  that  the  deed,  which,  though  executed  for 
another  purpose,  happens  to  cure  the  defects  of  his  prior 
conveyances,  was  executed  by  mistake,  and  he  asks  that  the 
mistake  may  be  corrected,  and  in  order  to  enable  him  to 
make  out  the  mistake  relied  on,  he  asks  the  court  to  permit 
him  to  repudiate  his  former  defective  conveyances.  He 
comes  into  court,  and  asks  a^rmative  relief  on  this  ground. 
A  man  who  comes  into  a  court  of  equity  asking  equity,  mast 
do  equity,  and  equity  would  require  him  to  perfect  that 
title,  and  will  not  correct  a  mistake  for  the  purpose  of  allow- 
ing him  to  avail  himself  of  his  own  wrong  in  failing  to  stamp 
that  deed,  and  in  declining  to  give  effect  to  the  sale  which 
he  made,  and  for  which  he  received  his  consideration. 

The  same  observations  will  apply  to  the  Mills  deed.  I 
will  not  go  over  the  point  again,  but  will  only  say  that 
Kinney  is  not  entitled  to  a  decree  to  reform  his  deed,  for 
the  purpose  of  enabling  him  to  take  advantage  of  his  own 
wrong  in  neglecting  to  stamp  a  former  conveyance  under 
which  the  defendants  in  part  claimed  title.  On  both  of 
these  grounds,  therefore,  the  objection  to  allowing  the 
Welton  and  the  Mills  deeds  must  be  overruled. 

The  next  is  the  Long  deed.  The  Long  deed  is  a  deed  of 
ten  feet,  executed  in  1861.  That  deed  was  executed,  wit- 
nessed and  acknowledged,  but  was  not  recorded.  It  is  un- 
necessary to  discuss  the  validity  of  this  deed  with  reference 
to  Kinney.  The  complainants  do  not  even  claim  that  the 
deed  is  not  good  as  against  him,  except  under  a  statute  of 
Utah,  which  I  have  held  heretofore,  and  which  I  shall 
continue  to  hold  until  overruled,  did  not  apply  to  mining 
claims.  They  have  not  made  a  verj  earnest  stand  on  that 
point  as  to  Kinney,  and  unless  void  by  the  statute,  they 
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admit  that  the  deed  as  to  Kinney  was  valid,  but  deny  its 
validity  with  reference  to  the  other  two  complainants,  who 
have  acquired  their  interests  since  the  commencement  of 
this  suit.  They  do  claim,  however,  that  it  was  given  only 
in  trust. 

I  may  as  well  go  over  this  part  of  the  case  in  this  connec- 
tion, now  I  have  it  in  my  mind.     This  deed  was  executed 
sometime  in  October,  1861.     Kinney  says  that  it  was  not 
intended  for  a  conveyance — that  he  only  put  it  in  Long's 
name  to  avoid  his  creditors,  and  that  Long  so  understood 
it.     He  did  not  record  it.     He  did  not  even  acknowledge  it 
until  several  months  after  it  was  given,  but  even  then,  the 
deed  was  not  recorded  so  as  to  make  it  a  protection.     That 
is  the  only  ground  on  which  he  puts  the  question  as  to  that 
deed.     He  says,  however,  that  he  had  ample  property  be- 
sides left,  out  of  which  the  jadgment  which  he  was  seeking 
to  avoid — a  judgment  for  some  two  hundred  dollars  from 
Placerville — could  have  been  collected.     That  his  other  in- 
terest  in  the  same  claims  was  ample  to  pay  that.     This  con- 
veyance, therefore,  was  needless,  for  it  would  not  accom- 
plish his  purpose,  if  that  was  his  purpose,  as  he  had  an 
abundance  of  property  left  to  satisfy  this  demand.     A  por- 
tion of  the  same  mining  claim  was  left  amply  sufficient  to 
satisfy  this  demand.     Besides,  he  acknowledged  it  several 
months  after  it  was  given,  showing  that  he  intended  at  that 
date  to  give  it  e£fect.     Upon  this  theory  it  was  given  for  a 
fraudulent  purpose,  and  passed  the  legal  title.     In  such 
cases  a  court  of  equity  will,  doubtless,  leave  him  where  it 
finds  him.     The  pretense  seems  to  be  preposterous  on  that 
state  of  facts,  but  in  addition  to  that,  Long  immediately 
sold  five  feet  to  Douglass  and  five  feet  to  Mrs.  Ormsby, 
afterward  Mrs.  Wayman;  their  deeds  were  on  record,  and 
they  were  recognized  afterward  by  Kinney  as  members  of 
the  Kinney  company.     It  was  a  fact  that  must  have  been 
notorious,  and  well  known  to  him,  because  when  Wallace 
brought  the  first  suit  against  the  Kinney  company  to  re- 
cover this  ground,  he  made  Long,  Douglass  and  Mrs.  Way- 
man  parties,  and  afterward,  in  the  second  suit,  he  made 
Douglass  and  Mrs.  Wayman,  as  well  as  Kinney  parties.    It 
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rnnsfc  have  been  notorioas,  for  when  the  parties  desired  to 
sne  the  Kinney  Company,  they  had  no  diffionlty  in  finding 
out  who  owned  the  ground.  Douglass,  Mrs.  Wayman  and 
Kinney  were  defendants  in  the  same  suit.  Kinney  filed 
1  an  answer,  for  himself,  Douglass,  Mrs.  Wayman  et  ai,,  and 
verified  it,  and  in  the  verification  he  stated  that  he  had 
read  the  answer  and  knew  its  contents.  He  must  have 
known,  therefore,  that  Long  and  Douglass  and  Mrs.  Way- 
man,  were  parties  to  it.  Not  only  did  he  know  it,  but 
others  desiring  to  deal  with  the  company  knew  it. 

The  suit  was  Wallace  v.  Sol.  JVeUl,  H,  Jacobs,  J.  W,  Way* 
maUf  John  F.  Long,  J.  M,  Douglass  et  al.  And  now  come 
the  above  defendants,  J.  W.  Wayman,  Wayman,  Long, 
Douglass,  Truett,  Dick,  Miles,  George  W.  Kinney,  and  an- 
swer all  in  one  answer.  Kinney  verifies  it.  He  being  *^  one 
of  the  defendants  above  named,  being  duly  sworn  deposes 
and  says:  That  he  has  heard  the  foregoing  answer  read, 
and  knows  the  contents  thereof,  and  that  the  same  is  true  of 
his  own  knowledge,  except  as  to  snch  matters  as  are  therein 
stated  on  his  information  and  belief,  and  as  to  those  matters 
he  believes  it  to  be  true."  It  is  signed  George  W.  Kinney. 
They  were,  therefore,  parties  to  the  same  suit,  and  he  an- 
swers for  them  all,  and  says  he  has  read  the  answer,  and 
knows  what  it  contains,  and  has  verified  it.  There  are 
no  other  means  shown  by  which  Mrs.  Wayman  and  Doug- 
lass as  to  a  part  obtained  any  title,  except  through  that 
deed  to  Long.  Kinney  knew,  then,  that  Long  had  conveyed 
it  to  Douglass  and  Mrs.  Wayman.  What  is  more,  in  the 
same  suit,  before  they  came  to  the  trial,  there  was  a  stipula- 
tion filed  by  which  Long's  right  was  to  be  protected,  and 
another  stipulation  in  the  case  is  that  the  interest  of  Doug- 
lass is  to  be  protected,  and  that  the  interest  so  to  be  pro- 
tected came  from  Long;  and  Long  is  not  shown  to  have* 
had  any  other  right  than  that  which  came  from  Kinney. 
There  is  a  recognition  of  these  rights  again  by  Kinney^ 
when  Kinney  brought  his  suit  against  Central  No.  2.  Ln 
that  suit  he  made  Douglass  and  Mrs.  Wayman  parties  as 

co-plaintiffs,  thereby  recognizing  their  rights  subsequently 
28 
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to  this  Wallace  suit.  There  is  no  ground,  therefore,  for 
rejecting  that  deed,  because  it  was  not  intended  for  a  con- 
veyance. But  if  it  was  intended  for  the  purpose  now 
claimed,  it  passed  the  legal  estate,  and  being  for  a  fraud- 
ulent and  unlawful  purpose,  a  court  of  equity  will  leave 
him  where  it  finds  him.  It  passed  a  legal  title,  and  that 
legal  title  has  in  part,  at  least,  been  conveyed  to  these 
defendants,  and  it  does  not  appear  that  they  had  notice  of 
the  purpose  now  alleged  by  Kinney.  I  have  myself,  how- 
ever, no  doubt  from  the  evidence,  that  the  deed  was  in- 
tended by  Kinney  to  vest  a  good  title  in  Long.  There 
is  no  ground,  therefore,  for  rejecting  the  Long  deed  in 
order  to  work  out  a  mistake  for  the  benefit  of  Kinney. 
'  Again,  on  this  ground  of  mistake,  I  do  not  see  anything 
in  the  evidence  which  indicates  that  Kinney  ever,  till  recent- 
ly, claimed  the  whole  of  that  sixty  feet  as  against  his  co- 
defendants.  His  testimony  is  the  only  testimony,  except 
one  passage  in  Nougues'  evidence,  that  indicates  it  any- 
where, and  Kinney's  testimony  is  denied  by  Jacobs  and 
Weill,  and  the  other  undisputed  facts,  and  circumstances 
confirm  and  corroborate  the  latter.  Jacobs  and  Weill  say 
he  did  want  them  to  buy  half  of  the  extra  ten  feet,  which 
he  claimed  to  have  located,  but  which  they  refused  to  do, 
on  the  ground  that  there  were  no  ten  feet  there.  Weill  says 
Kinney  insisted  on  his  disclaiming  any  interest  in  the  ten 
feet,  and  he  did  so,  on  the  theory,  however,  of  which  Kin- 
ney was  aware,  that  there  were  no  extra  ten  feet  to  disclaim, 
and  that  that  was  about  the  time  of  the  suit  against  Central 
No.  2.  It  is  very  clear  that  up  to  that  time  Kinney  recog- 
nized Jacobs  and  Weill  as  co-owners  in  that  mine  to  the  ex- 
tent of  twenty* five  feet,  and  collected  numerous  assessments 
from  them  on  the  twenty-five  feet,  for  expenses  of  working 
and  developing  the  Kinney  mine,  giving  receipts  therefor, 
signed  **Geo.  W.  Kinney,  secretary."  In  this  transaction 
with  Heydenfeldt,  Kinney  evidently  goes  on  that  same 
theory.  He  did  not,  then,  pretend  in  his  letter  to  Heyden- 
feldt, that  he  had  more  than  five  feet,  besides  the  twelve 
and  a  fraction.     He'  says  there  should  be  five  feet  more 
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somewhere — where,  he  did  not  know — but  he  supposed  it 
was  in  Mills,  because  he  had  conveyed  to  Mills  five  feet 
once,  as  security  for  a  debt.  He  presumed  it  had  never 
been  reconveyed.  It  turns  out  that  it  had  been  reconveyed, 
as  the  evidence  shows,  so  he  was  mistaken  as  to  that  propo- 
sition, and,  therefore,  there  probably  his  mistake  lay.  He 
supposed  he  still  had  five  feet  which  was  in  Mills,  but  now 
when  he  conveyed  to  Heydenfeldt,  he  only  claimed  that 
there  were  ten  and  a  half  feet  in  the  Kinney  and  Wei  ton,  two 
feet  in  the  Kinney,  and  he  supposed  there  must  be  five  feet 
somewhere,  but  did  not  know  where  it  was.  That  is  all  he 
claimed;  all  he  made  any  pretense  to.  If  he  did  not,  in 
that  transaction  with  Heydenfeldt,  recognize  the  title  of 
Jacobs  and  Weill  to  twenty-five  feet,  and  his  defective  con- 
veyances as  valid,  he  should  have  claimed  some  thirty -five 
feet,  which  his  counsel  now  claim  for  him  in  this  action 
(although  no  such  amount  is  alleged  in  the  bill),  instead  of 
the  ten  and  one-half  feet,  the  two  feet,  and  the  five  feet 
which  he  thought  he  ought  to  have,  but  did  not  know  where 
to  look  for,  because  the  conveyances  do  not  indicate  where 
the  title  is,  unless  he  recognized  that  twenty-five  feet  in 
them.  He  manifestly  dealt  with  Heydenfeldt  on  the  theory 
that  Jacobs  and  Weill  and  their  grantees  owned  twenty- 
five  feet,  and  the  fact  is  that  they  did  own  it.  He  undoubt- 
edly recognized  that  fact  at  that  time.  Now,  then,  if  he 
contemplated  that  state  of  facts  when  he  made  his  deed  to 
Heydenfeldt,  he  cannot  now  go  back  and  say  there  is  a  mis- 
take; they  did  not  own  it;  I  owned  it  all,  when  the  fact  is 
he  did  not  own  it  at  all.  That  cannot  be  made  the  basis  of 
a  mistake  for  the  purpose  of  correcting  this  conveyance. 
He  himself  evidently  treated  those  parties  as  being  owners 
of  the  twenty-five  feet,  otherwise  his  claim  was  not  such  as 
it  ought  to  have  been,  and  doubtless  would  have  been. 
Mr.  Kinney  is  an  intelligent  man.  A  man  who  understands 
what  he  is  about.  That  is  manifest  from  his  testimony. 
He  was  in  the  habit  of  drawing  his  own  deeds,  and  with 
technical  accuracy.  He  knew  what  conveyances  he  had 
made.  We  are  not  to  suppose  he  was  not  aware  of  all  the 
conveyances  he  had  made.     He  does  not  pretend  that  he 
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had  forgotten  any  of  his  conveyances.  He  does  not  pre- 
tend that  he  did  not  know  he  had  made  all  these  various 
conveyances  introduced  in  evidence  here.  He  made  no 
mistake,  then,  as  to  what  conveyances  he  had  executed.  If 
he  made  any  mistake,  it  evidently  was  as  to  the  effect  of 
that  record,  which  he  at  that  time  claimed  to  be  a  judg- 
ment; and  if  he  made  a  mistake  in  that  particular,  it  is  a 
mistake  of  law,  and  not  a  mistake  of  fact.  He  could  have 
made  no  mistake  of  fact  with  reference  to  the  amount  he 
had  conveved,  or  with  reference  to  Jacobs  and  Weill's  own- 
ing  twenty-five  feet  of  the  lode.  At  the  time  of  the  con- 
veyance to  Heydenfeldt,  also,  it  is  equally  manifest,  from 
similar  considerations,  that  he  had  not  conceived  the  idea 
of  repudiating  the  Kinney,  Mills  and  Long  deeds;  and  tbat 
he  recognized  the  validity  of  those  conveyances,  and  made 
his  calculation  of  the  amount  owned  by  him  on  that  basis. 
There  was  no  mistake  here,  then.  This  being  so,  there  is 
nothing  left  for  him  upon  which  to  base  an  equity  to  sus- 
tain a  bill  for  rectifying  a  mistake. 

There  is  another  question  which  has  been  very  earnestly 
contested  here,  and  that  is  as  to  whether  there  were  any 
extra  feet  which  Kinney  could  locate.  One  side  claimed 
that  there  were  twenty  feet  and  one-tenth  extra,  and  the 
other  side  claimed  that  there  were  no  extra  feet.  The  solu- 
tion of  this  question  depends  on  the  base  line  of  the  lode 
to  be  adopted  for  the  measurement.  In  order  to  get  the 
ten  or  twenty  extra  feet,  the  base  line  adopted  by  Kinney 
runs  higher  up  the  mountain  and  further  towards  the  west, 
so  far  that  by  making  the  hypotheneuse  of  a  right  angle 
triangle  the  base  upon  which  to  measure,  a  greater  distance 
is  obtained  than  by  adopting  the  base  of  the  triangle  for  the 
line  of  measurement,  as  claimed  by  the  defendants.  By 
taking  the  Kinney  base  and  the  survey  made  by  Mason,  for 
the  purpose  of  his  suit  with  Central  No.  2,  there  are  seventy 
and  one-tenth  feet.  Take  the  Freeman  base,  the  base 
claimed  to  be  the  true  base  in  the  direction  of  the  lode,  as 
claimed  by  the  defendants,  and  there  are  left  but  fifty  feei 
Tbat  is  the  way  the  additional  twenty  feet  are  claimed  to 
have  been  found.    There  is  a  good  deal  of  testimony  on  the 
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snbjeci^  as  to  ivkicli  is  the  proper  base.  It  is  insisted  on 
the  part  of  the  complainants,  however,  that  the  proposition 
that  there  are  seventy  feet  and  a  fraction,  is  admitted,  and 
is  therefore  not  open  to  question.  They  manifestly  mis- 
constrae  the  pleadings.     They  first  claim : 

"1.  The  undivided  ten  feet  and  one-twentieth  of  one  foot 
of  ground  on  the  Comstock  ledge,  so-called,  and  in  that 
portion  thereof  described  as  the  northerly  twenty  feet  and 
one  tenth  of  a  foot  of  a  certain  mining  location  made  on  the 
twenty-first  day  of  September,  1859,  by  plaintiff  in  his 
own  name  and  for  his  own  use,  in  Virginia  mining  district, 
whereby  he  located  sixty  feet  in  extent  of  said  ledge,  com^ 
mencing  five  hundred  and  fifty  feet  southerly  from  the 
southerly  line  of  Comstock's  claims,  now  known  as  the 
Ophir  Silver  Mining  Company's  ground — said  premises 
being  now  known  as  the  Kinney  and  Welton  ground. 

"2.  An  undivided  interest  of  twenty-two  sixtieths  in  all 
that  portion  of  said  Comstock  lode,  thirty-nine  and  nine- 
tenths  of  a  foot  in  extent,  lying  directly  south  of  the  parcel 
of  ground  last  above  described. 

"3.  The  undivided  five  feet  and  one  tAventieth  of  a  foot 
in  the  portion  of  said  Comstock  lode  directly  south  of  the 
last-mentioned  portion  of  said  lode.  Said  second  and 
third  parcels  being  known  as  the  Kinney  ground." 

Now,  these  second  and  third  propositions  are  denied  iu 
the  answer.  The  only  allegation  upon  which  complainants 
base  this  claim  is  the  following,  and  that  is  not  an  allegation, 
that  there  were  seventy  and  a  fraction  feet  there  to  be  located. 
It  is  only  an  allegation  of  what  the  deed  to  Heydenfeldt  con- 
tains— what  it  purports  to  contain.  That  is  not  an  issuable 
allegation  as  to  the  quantity  of  ground  to  be  found  there. 
The  allegation  reads  thus:  "Whereby  he  conveyed  away  to 
the  said  defendant,  Heydenfeldt,  certain  premises  described 
in  8uch  conveyances  as  folloivs,*^  Then  he  goes  on  to  de- 
scribe it,  copying  the  description  contained  in  the  deed: 
"All  the  following  described  locations,  mining  rights  or 
claims,  located  on  the  Comstock  lode,  Virginia  mining 
district.  Storey  county.  State  of  Nevada,  to  wit:  The  undi- 
vided one  half  part  of  the  mine  known  as  the  Kinney  and 
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Welton;  said  Kinney  and  Welton  mine  consists  of  twenty 
and  one-tenth  feet  on  the  ledge  or  lode,  and  adjoins  the 
Central  No.  2  mine  on  the  south;  also,  all  the  interest  of 
said  party  of  the  first  part  in  the  mine  known  as  the 
Kinney  {amount  nrihioiun);  said  Kinney  mine  adjoins  the 
White  and  Murphy  mine  on  the  north,  and  consists  of  fifty 
feet  on  the  ledge  or  lode,  and  also  an  undivided  interest  of 
one  hundred  feet,  in  the  mine  known  as  Defiance  " — and  so 
forth.  That  is  simply  an  allegation  of  what  that  deed  con- 
tains; it  is  not  an  allegation  that  that  amount  of  land  in 
fact  was  there.  There  is  no  direct  issuable  allegation  as  to 
what  amount  of  ground  was  there.  The  defendants  could 
not  deny  that  allegation  because  the  deed  did  contain  that 
description;  they  only  made  the  allegation  to  show  what 
the  deed  purported  to  convey.  Defendants  admit  that  the 
deed  did  contain  the  description  alleged,  and  could  not 
truthfully  do  otherwise.  It  is  true  we  may  infer  that  there 
were  seventy  feet  there.  But  inferential  or  argumentative 
pleading  is  not  admissible.  A  fact  can  only  be  put  in  issue 
by  a  direct  allegation  in  such  a  way  that  the  party  can  take 
issue  directly  on  it.  There  is  no  such  allegation  in  this 
complaint.  It  is  merely  an  allegation  of  what  was  con- 
tained in  the  Kinney  deed — what  it  did  contain  on  its  face 
without  saying  that  that  amount  of  mining  ground  was 
there  to  be  conveyed.  There  is  no  allegation  on  that  point 
on  which  defendants  could  directly  take  issue;  hence  the 
existence  of  the  amount  of  seventy  and  a  fraction  feet  is 
not  admitted  by  the  pleadings.  The  testimony  on  this 
point  I  do  not  propose  to  fully  discuss,  because  I  do  not 
think  it  necessary  to  the  decision  of  this  case;  but  I  will 
refer  to  some  parts  of  it.  Mr.  James  has  been  the  surveyor 
of  those  claims  ever  since  1860  or  1861.  He  is  the  man  of 
all  others  most  thoroughly  acquainted  with  that  lead. 
Marlette  was  the  county  surveyor  and  surveyor-general, 
and  did  surveying  there,  and  he  confirmed  him.  The  otLer 
parties  have  not  surveyed  it  with  a  view  of  ascertaining  the 
range,  strike  or  direction  of  that  lead.  There  is  the  testi- 
mony as  to  the  general  direction  of  the  lead  of  Mr.  Ash- 
burner  and  the  testimony  of  some  others,  but  they  have 
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never  surveyed  it  with  the  iutent  of  ascertaining  the  strike 
of  the  lead,  whereas  James  has  been  surveying  there  con- 
stantly from  the  beginning  down  to  the  present  time,  and 
knows  all  about  it,  if  anybody  does.  Freeman  established 
this  base  line  as  now  claimed  by  counsel  for  the  defendants, 
as  early  as  May,  1860.  Complainants'  counsel  had  a  map 
made  from  Clarence  King's  report,  and  claimed  a  righfc  to 
refer  to  it,  but  it  was  not  introduced  in  evidence.  He 
claimed  that  the  court  should  notice  it  as  a  public  docu- 
ment, and  I  will  refer  to  it  also.  James  says  that  the  Free- 
man base  is  parallel  to  the  lode  on  that  portion  of  the  lead 
— as  nearly  parallel  as  a  line  can  be  drawn.  Although  it  is 
not  in  evidence,  the  plat  which  purports  to  be  a  copy  of 
the  map  of  Clarence  King,  was  used  in  argument  by  com- 
plainants' counsel,  who  claimed  the  right  to  refer  to  it,  and 
claimed  that  it  shows  the  claimants'  base  to  be  parallel  to 
the  lode  or  lead.  That  depends  on  what  is  called  the  course 
of  the  lode  as  laid  down  here — whether  we  take  several  miles 
in  extent  or  take  it  in  reasonable  sections. 

This  part  in  yellow  purports  to  be  a  section  of  the  lode, 
as  counsel  say,  fifteen  hundred  feet  below  the  surface; 
therefore,  it  is  below  and  to  the  eastward  of  the  stake  of 
the  Ophir,  and  the  base  line  drawn  from  it.  If  this  green 
line  representing  the  Freeman  base  were  moved  down  three- 
fourths  of  an  inch;  if  it  be  brought  down  to  correspond  with 
the  level  of  the  section,  the  green  line  from  there  to  there 
[pointing],  for  the  distance  of  nearly  four  thousand  feet,  or 
more  than  three-quarters  of  a  mile,  would  run  directly 
through  the  centre  of  the  ledge,  as  claimed  here  by  the  de- 
fendants. If  this  represents  the  correct  position  of  the 
ledge,  fifteen  hundred  feet  below  the  surface,  and  the  green 
line  on  that  part  should  be  moved  etistward,  it  would  run 
directly  through  the  centre  of  the  ledge  as  laid  down  on  the 
plat,  for  a  space  of  about  four  thousand  feet,  which  includes 
the  Savage  claim,  and  all  north  of  it,  up  through  and  be- 
yond the  Ophir.  The  line  as  drawn  on  the  plat  simply  cuts 
the  bulge  at  the  top.  If  this  plat  is  correct,  it  is  plain  to 
be  seen  by  the  mere  inspection,  that  the  green  line  repre- 
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sents  the  course  or  strike  of  the  ledge  throughout  this  sec- 
tion of  four  thousand  feet  through  the  whole  length  of  Vir- 
ginia city,  much  more  nearly  than  the  red  one.     But  this 
plat  is  not  a  copy  of  Clarence  King's  map,  except  as  to  the 
section  of  the  ledge  laid  down  on  it.     The  lines  laid  down 
showing  the  end  lines  of  all  these  claims,  are  indicated  on 
this  map  as  at  right  angles  to  the  red  line;   that  is  to  say, 
the  complainants'  line.      Whereas,  in   fact,   on   Clarence 
King's  map  these  end  lines  of  the  claims  are  laid  down  so  as 
to  correspond  very  nearly  with  the  testimony  of  James,  and 
with  the  lines  as  laid  down  on  the  map  of  Virginia  city,  in- 
troduced in  evidence,  and  on  all  the  maps  with  which  I  am 
acquainted.     I  do  not  know  why  the  lines  were  changed  in 
making  this  copy,  or  what  I  understand  purports  to  be  a 
copy,  of  King's  map.     There  is  one  line  indicating  what 
would  be  at  right  angles  to  the  green  line.     The  lines  of  the 
claims  laid  down  hereon  are  drawn  at  right  angles  to  the 
red  line  instead  of  the  green  line,  as  though  they  were  copies 
from  Clarence  King's  map.     I  don't  know  whether  that  was 
intended  to  be  understood  as  showing  the  claim  lines  as  on 
King's  map  or  not.     If  it  be  so,  it  is  not  in  accordance  with 
the  fact,  because  I  took  occasion  to  examine  King's  map 
myself,  and  the  end  lines  of  all  those  claims,  as  laid  down 
on  it,  are  located  very  nearly  the  same  as  they  are  repre- 
sented on  the  Virginia  city  map  introduced  in  evidence, 
and  to  which  the  testimonj  of  James  and  other  witnesses 
was  directed,  and  at  nearly  right  angles  with  the  green  line, 
or  Freeman's  base  line.     Not  only  that,  but  on  every  map 
I  have  ever  seen,  the  end  lines  of  those  claims  are  laid  down 
as  running  in  the  same  direction  at  right  angles  with  the 
Freeman  base  line.     All  public  maps  brought  to  my  notice 
show  these  facts.     I  have  at  least  four  in  my  chambers 
which  have  been  the  subject  of  judicial  investigation,  drawn 
from  official  surveys,  and  every  one  lays  the  end  lines  down 
in  the  same  position,  or  substantially  the  same,  as  those  on 
the  map  introduced  in  evidence  and  as  laid  down  substan- 
tially on  Clarence  King's  map,  and  as  have  been  adopted 
in  government  patents  issaed  to  those  companies  which 
have  had  their  claims  patented. 
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On  that  map  of  Yirgiuia  city,  in  evidence,  the  end  lines 
of  all  those  claims,  from  the  Savage  north,  except  these  lines 
put  on  to  show  the  claim  of  Kinney  as  claimed  by  him,  are 
drawn  at  right  angles  to  the  defendants'  base;  that  is  to  say, 
the  Freeman  base.  The  testimony  shows  that  the  claims 
have  been  held  and  worked  from  the  earliest  times  down 
to  the  present,  on  that  theory — have  been  possessed, 
owned  and  worked  upon  lines  running  in  that  direction. 
Kinney  is  the  only  one  who  claims  a  di£ferent  line — 
and  his  associates  did  not  admit  his  line,  but  claimed  the 
other.  The  Mason  survey,  made  for  Kinney  for  the  pur- 
poses of  his  suit,  is  the  only  survey  shown  as  having  been 
made  in  accordance  with  that  one  adopted  by  him.  I  do 
not  understand  it  to  be  disputed  that  tiie  White  and  Mur- 
phy line  is  established  and  fixed  as  drawn  at  right  angles 
to  the  Freeman  base.  If,  tLen,  Kinney's  claim  did  not 
arise  until  the  twenty-first  of  September,  1859,  as  he  now 
claims,  and  the  Booth  claim  until  January,  1863,  both  are 
subsequent  and  subordinate  to  the  other  claims  that  were  lo- 
cated on  the  Comstock  lode,  and  must  yield  to  them;  those 
that  were  located,  established,  held  and  worked  on  the 
theory  that  the  Freeman  is  the  proper  base  line.  Upon 
this  view,  then,  there  are  only  fifty  feet,  and  not  seventy 
and  a  fraction,  as  Kinney  claims.  I  confess  it  looks  to  me 
from  the  testimony  as  if  there  were  only  fifty  feet  there. 
It  is  true,  as  argued,  that  the  defendants  have  purchased 
seventy  and  a  fraction  feet,  and  issued  stock  on  that  basis. 
There  is  nothing  necessarily  strange  in  this  in  respect  to 
mining  claims.  Parties  often  find  it  to  their  interest  to  buy 
up  all  outstanding  claims,  because  this  course  is  found 
cheaper  than  to  litigate,  and  when  they  thus  buy  to  quiet 
their  titles  and  avoid  litigation,  it  is  not  remarkable  that  the 
stock  should  be  issued  on  the  basis  upon  which  they  pur- 
chased. This  course  does  not  necessarily  admit  the  valid- 
ity of  all  the  claims  purchased.  A  party  may  buy  his  peace, 
without  any  prejudicial  admission. 

I  do  not  propose  to  spend  any  further  time  in  discussing 
this  question  now,  nor  to  definitely  decide  this  point  at  the 
present  time.     I  do  not  know  what  may  arise  hereafter.     I 
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leave  that  qaestion  open,  so  far  as  I  am  concerned,  for  fur- 
ther consideration,  if  occasion  should  arise.  I  do  not  find 
it  necessary  for  the  purposes  of  this  decision  to  pass  defi- 
nitely on  that  point.  As  that  is  the  most  favorable  view  for 
the  complainants,  I  assume  for  the  purposes  of  this  decis- 
ion, that  there  were  seventy  and  one-tenth  feet.  But  the 
testimony  indicates  that  Kinney's  claim  on  this  point  is 
wrong.  If,  however,  it  is  right,  and  the  other  claims  are 
maintained  in  their  present  positions,  then  his  correction 
would  be  fruitless,  because  no  part  of  the  Kinney  ground 
located  at  right  angles  with  the  Mason  base — the  base  as 
claimed  by  complainants — having  ore  in  it,  is  within  the 
California  ground,  as  now  or  ever  possessed  or  claimed  by 
the  California  company,  the  north  line  of  the  White  and 
Murphy  being  the  dividing  line  between  the  present  Con- 
solidated Virginia  and  California  companies.  It  is  only 
within  the  California  ground,  on  the  theory  that  the  end 
lines  are  drawn  at  right  angles  to  the  Freeman  base,  and  if 
so  drawn,  there  can  be  but  fifty  feet  in  the  whole  claim.  The 
ore  sought  to  be  secured  on  complainants'  theory  is  not  even 
in  the  White  and  Murphy  ground,  for  their  lines  cross  over 
the  White  and  Murphy  ground  in  the  direction  that  the  com- 
plainants claim  their  lines  to  run  before  getting  down  to  the 
ore  on  the  twelve  hundred  and  thirteen  hundred-foot  levels, 
as  the  testimony  shows;  and  the  mine  must  be  now  worked 
on  the  Sides  ground,  beyond  the  White  and  Murphy  to  the 
south.  And  the  lines,  as  claimed  by  Kinney,  if  continued 
below  the  present  workings,  will  soon  cross  the  Best  and 
Belcher  into  the  Gould  and  Cany.  At  all  events,  no  part 
of  the  bonanza  which  has  been  discovered,  and  which  is 
sought  to  be  recovered  in  this  case,  is  within  the  White  and 
Murphy  ground,  provided  their  lines  are  to  remain  as  here- 
tofore and  now  established,  and  much  less  within  the  pos- 
session or  occupation  of  the  California  company,  whose 
claim  is  to  the  north  of  the  White  and  Murphy.  As  I  said 
before,  I  merely  throw  out  these  observations  without  pas- 
sing definitely  on  the  question. 

Again,  on  the  pleadings  and  exhibits  and  testimony, 
which  are  uncontradicted  by  Kinney,  I  do  not  think  that 
there  is  any  mistake  that  the  court  can  be  called  on  to  cor- 
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rect.  The  parties  on  both  sides  were  evidently  dealing  in 
admitted  ignorance  of  the  exact  amount  then  unsold,  un- 
less they  assumed  that  the  deeds  conveyed  the  correct 
amount  of  ground.  Kinney  both  telegraphed  and  wrote  to 
Heydenfeldt  to  sell  all  his  ground.  He  made  the  deed  him- 
self by  which  he  conveyed  it  to  Heydenfeldt  for  the  pur- 
pose of  enabling  him  to  sell  all.  He  states  what  he  consid- 
ers to  be  the  ground  in  the  Kinney  and  Weiton  part.  When 
he  came  to  the  Kinney  ground,  he  states  that  the  amount  is 
unknown.  He  conveys  by  his  deed  to  Heydenfeldt  the  un- 
divided half  part  of  the  mine  known  as  the  Kinney  and 
Weiton.  **The  said  Kinney  and  Weiton  consists  of  twenty 
and  one-tenth  (20  1-lOth  feet)  on  the  ledge  or  lode,  and  ad- 
joins the  Central  No.  2  mine  on  the  south.  Also,  all  the 
interest  of  said  party  of  the  first  part,  in  the  mine  known 
as  the  Kinney  (amount  n7ihiown);  said  Kinney  mine  ad- 
joins the  White  and  Murphy  on  the  north,  and  consists  of 
fifty  feet  on  the  ledge  or  lode."  He  says  the  amount  is  nn- 
knotvn  in  the  Kinney  ground.  He  directs  Heydenfeldt  by 
telegram  and  by  letter  to  sell  all.  Heydenfeldt  answers 
by  telegram  that  he  has  sold  ail,  and  tells  him  the  amount 
for  which  he  sold,  and  directs  him  to  draw  on  him  for  the 
amount.  He  did  draw  on  him  from  time  to  time,  by  draw- 
ing check  after  check,  till  all  was  received.  In  his  letter, 
however,  he  says  there  ought  to  be  five  feet  more,  and  he 
thinks  it  must  have  been  five  feet  in  Mills,  conveved  as  se- 
curity,  which  had  never  been  reconveyed.  But  it  turned 
out  to  have  been  reconveyed.  He  was  uncertain  as  to  the 
amount,  and  if  he  had  any  more,  he  did  not  know  how  much 
or  where  it  was;  and  with  knowledge  of  this  fact,  he  made 
that  conveyance,  which  he  drew  himself.  He  referred  to 
the  abstract  of  Heydenfeldt,  which  he  had  seen,  and  knew 
that  it  showed  some  title  in  him  to  two  feet  in  the  Kinney 
ground.  He  does  not  know  where  the  rest  is,  and  the 
amount  is  unknown.  Heydenfeldt  intended  to  sell  all  that 
Kinney  had,  and  Flood  intended  to  purchase  and  desired 
to  purchase  all  the  outstanding  interests.  Heydenfeldt  did 
sell  all,  and  he  made  his  deed  in  the  exact  words  of  Kinney's 
deed  to  him,  including  ''  amount  unknown,"  specified  as  in 
Kinney's  deed.     He  thought  there  were  two  feet.     He  sold 
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it  as  two  feet,  and  got  payment  for  it  as  two  feet;  but  his 
intention  was  to  sell  all,  and  Flood  intended  to  buy  all; 
and  the  mistake,  if  any,  was  as  to  what  constituted  "all." 
Kinney  was  in  doubt  himself,  because  he  could  not  find 
more  than  two  feet.  Heydenfeldt  was  not  satisfied  that 
there  was  sufficient  to  answer  the  call  for  two  feet — and 
Flood  acted  upon  Heydenfeldt's  view  as  to  the  amount — but 
Flood  was  willing  to  pay  for  two  feet.  They  were  both, 
therefore,  as  well  as  Kinney,  conscious  of  the  fact  that  the 
amount  was  uncertain,  and  dealt  in  view  of  that  fact;  and 
if  now,  after  the  elaborate  efforts  to  make  the  exact  facts 
appear,  anybody  should  read  the  voluminous  testimony  with 
a  view  to  find  out  whether  there  was,  in  fact,  any  more  than 
two  feet,  he  would  find  it  very  difficult,  at  least,  to  say  there 
was,  and  still  more  difficult  to  determine  exactly  how  and 
where  it  is  to  be  located.  Where  parties  deal  with  each 
other,  with  the  knowledge  and  in  view  of  the  fact  that 
something  is  uncertain  as  to  the  amount  or  condition  of  the 
subject-matter  of  their  dealings,  and  the  contract  relating 
thereto  is  in  the  form  intended,  there  is,  under  the  author- 
ities, no  ground  for  correcting  a  mistake,  if  it  should 
finally  turn  out  that  one  had  intervened.  Undoubtedly 
Heydenfeldt  intended  to  convey  all;  Flood  intended  to  buy 
all;  Heydenfeldt  had  authority  to  convey  all,  and  it  was  in- 
tended to  convey  all.  The  conveyances  were  in  the  form 
intended;  and  Kinney,  from  time  to  time,  extending  through 
a  period  of  a  month,  after  information  that  all  had  been  con- 
veyed, and  of  the  price  for  which  ail  had  been  sold,  drew  the 
money.  It  turns  out,  if  there  was  a  mistake,  that  they  were 
mistaken  as  to  what  ''all"  was.  The  deeds,  both  of  them, 
had  the  forms  which  were  intended.  Kinney's  deed  was 
prepared  by  himself,  and  intended  to  cover  all  that  there 
was  in  the  mine.  They  were  dealing  with  a  matter  of  uncer- 
tainty, and  at  the  time  Kinney  was  satisfied.  Long  after 
that,  when  a  rich  mine  had  been  developed  by,  and  at  the 
expense  of,  the  defendants,  Kinney  begins  to  look  up  what 
he  calls  "his  missing  feet.''  He  does  not,  even  then,  go  to 
Heydenfeldt.  He  did  write  a  letter  to  Heydenfeldt  imme- 
diately after  the  sale,  but  before  he  drew  his  money,  in  re- 
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gard  to  the  five  feet  of  Mills's  ground,  to  which  Heydenfeldt 
did  not  reply.  He  says  he  wrote  other  letters,  but  Heyden- 
feldt  says  he  did  not  receive  any,  and  I  am  satisfied  he  did 
not,  and  I  believe  none  were  written.  He  never  did  com- 
plain to  Heydenfeldt,  and  he  waited  two  years  before  he 
took  any  serious  action,  and  until  after  the  rich  bonanza  had 
been  developed,  and  the  expenditure  of  the  defendants  in 
this  case,  in  developing  the  mine,  had  been  incurred. 

A  principle,  which  is  the  result  of  the  authorities  all  go- 
ing to  sustain  it,  is  well  stated  by  Story,  and  is  applicable 
to  this  subject:  **  Belief  will  be  granted  in  cases  of  written 
instruments,  only  where  there  is  a  plain  mistake  clearly 
made  out  by  satisfactory  proofs.  It  is  true  that  this,  in  one 
sense,  leaves  the  rule  somewhat  loose,  as  evei^  court  is  still 
left  free  to  say  what  is  a  plain  mistake,  and  what  are  proper 
and  satisfactory  proofs.  But  this  is  an  infirmity  incident  ta 
the  very  administration  of  justice,  for  in  many  cases  judges 
will  differ  as  to  the  result  and  weight  of  evidence;  and  con- 
sequently, they  may  make  different  decisions  upon  the  same 
evidence.  But  the  qualification  is  most  material,  since  it 
cannot  fail  to  operate  as  a  weighty  caution  upon  the  minds 
of  all  judges,  and  it  forbids  relief  whenever  the  evidence  is 
loose,  equivocal,  or  contradictory,  or  it  is  in  its  texture  open 
to  doubt,  or  to  opposing  presumptions.  The  proof  must  be 
such  as  to  strike  all  minds  alike,  and  must  unquestionably 
be  free  from  reasonable  doubt."    (1  Story  Eq.  Jur.  sec.  157.) 

Now  that  principle,  established  by  the  authorities,  is  well 
and  very  strongly  expressed,  and  as  counsel  for  the  defend- 
ants very  well  remarked,  if  that  is  the  rule,  it  cuts  up  this 
case  by  the  roots.  It  is  impossible  to  say  that  the  com- 
plainant's right  is  clear;  that  there  is  a  clear  mistake  in 
the  conveyance  made;  that  it  is  established  by  the  testi- 
mony adduced  in  this  case  beyond  all  reasonable  doubt. 
At  least,  so  it  seems  to  me.  There  is  a  late  case  in  3  Otto, 
61-62,  which  has  some  application  to  this  subject.  It  is 
the  case  of  Grymes  v.  Sandei^a.  This,  I  take  it,  was  a  bill  to 
rescinds  rather  than  a  bill  to  reform.  I  judge,  from  certain 
remarks  of  the  court,  that  it  was  to  rescind.  At  all  events, 
the  ground  for  relief  was  mistake.     It  was  in  the  purchase 
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of  a  mining  claim  in  the  State  of  Virginia.  The  principles 
are  applicable  to  both  kinds  of  relief,  mistake  in  both  being 
the  ground.  ''  Mistake,  to  be  available  in  equit}%  must  not 
have  arisen  from  negligence  where  the  means  of  knowledge 
were  easily  accessible.  The  party  complaining  must  have 
exercised  at  least  the  degree  of  diligence  which  may  be 
fairly  expected  from  a  reasonable  person."  (61.)  Again  it 
is  said :  **  Where  a  party  desires  to  rescind  upon  the  ground 
of  mistake  or  fraud,  he  must,  upon  the  discovery  of  the 
facts,  at  once  announce  his  purpose  and  adhere  to  it.  If  he 
be  silent,  and  continue  to  treat  the  property  as  bis  own,  he 
will  be  held  to  have  waived  the  objection,  and  will  be  as  con- 
clusively bound  by  the  contract,  as  if  the  mistake  or  fraud 
had  not  occurred.  He  is  not  permitted  to  play  fast  and 
loose.  Delay  and  vacillation  are  fatal  to  the  right  which 
had  before  subsisted.  These  remarks  are  peculiarly  ap- 
plicable to  speculative  property  like  that  here  in  question, 
which  is  liable  to  large  and  constant  fluctuations  in  value. 
A  court  of  equity  is  always  reluctant  to  rescind,  unless  the 
parties  can  be  put  back  in  statu  quo.  If  this  cannot  be 
done,  it  will  give  such  relief  only  when  the  clearest  and 
strongest  equity  imperatively  demands  it.  Here  the  appel- 
lant received  the  money  paid  on  the  contract  in  entire  good 
faith.  He  parted  with  it  before  he  was  aware  of  the  claim 
of  the  appellees,  and  cannot  conveniently  restore  it.  The 
imperfect  and  abortive  exploration  made  by  Bowman  has 
impaired  the  credit  of  the  property.  Times  have  since 
changed.  There  is  a  less  demand  for  such  property,  and  it 
has  fallen  largely  in  market  value." 

There  was  certainly  negligence  in  this  case,  on  the  part  of 
Kinney,  in  not  ascertaining  the  exact  condition  of  the  title. 
He  knew  what  he  once  had.  He  knew  what  conveyances  he 
had  made.  It  is  not  pretended  that  he  had  forgotten  any 
one  of  them.  It  was  a  mere  matter  of  figures  and  calcula- 
tion, unless  it  required  some  special  genius  to  discover  and 
locate  the  conveyances  made  so  as  to  work  out  the  mistake. 
If  he  made  a  mistake,  it  was  probably  a  mistake  of  law  as 
to  the  eflfect  of  the  judgment  under  which  he  claims  a  segre- 
gation.    Again,  the  delay.     He  did  not  pursue  the  matter 


Dist.  Cal.]     EiNNEY  V.  Con.  Virginia  M.  Co.  447 

1877.]  Opinion  of  the  Court — Sawyer,  C.  J. 

to  see  whether  he  had  made  a  mistake  or  not.  He  could 
haTe  as  well  ascertained  at  once,  bj  a  careful  investigation, 
and  before  accepting  the  purchase  money,  whether  he  had 
in  fact  any  more  ground  there,  as  to  have  waited  two  years 
before  doing  it.  He  accepted  the  purchase  money  after 
knowledge  that  all  had  been  sold,  and  after  his  attention  had 
been  turned  so  the  mistake,  if  any  there  was,  and  then 
waited  two  years,  until  his  grantees,  at  their  own  expense, 
had  developed  a  rich  mine. 

It  is  true,  that  they  have  been  richly  rewarded  for  their 
energy  and  expenditure.  But  they  might  not  have  been; 
they  might  not  have  found  a  rich  mine;  they  might  have 
expended  large  amounts  of  money,  without  finding  a  bo- 
nanza. It  was  their  risk,  and  they  took  it.  Kinney  did 
not  even  pay,  or  help  to  pay,  for  the  development  which 
enabled  him  to  sell  at  all.  On  the  contrary,  he  declined 
to  do  it.  The  company  offered  a  long  time  before  to  take 
his  mining  interest,  and  issue  him  stock  for  it.  He  re- 
fused, expressly  on  the  ground,  that  in  that  case  he  would 
be  obliged  to  pay  the  assessment.  And  Flood  had  two 
hundred  dollars  per  foot  back  assessments  to  pay  before  he 
could  get  his  stock  for  the  interest  purchased  of  Kinney, 
and  conveyed  to  the  other  defendants.  Kinney  had  de- 
clined to  expend  any  further  moneys,  and  then,  after  this 
sale  and  conveyance,  had  allowed  defendants  to  go  on  and 
develop  the  mine,  on  the  supposition  that  they  owned  it, 
until  they  discovered  a  bonanza.  He  allowed  them  to  take 
the  risk  on  themselves  and  develop  a  mine,  and  then  he 
comes  in  two  years  afterward  and  claims  that  in  the  con- 
veyance there  was  a  mistake.  AVhen  urged  on  by  the  pros- 
pect of  large  gains,  he  set  to  work  to  find  a  mistake,  and 
upon  the  ingenious  theory  laid  down  here,  he  claims  to  have 
found  one.  So,  again,  with  reference  to  the  sicUu  quo,  the 
remarks  will  apply.  The  parties  cannot  be  put  in  statu  quo. 
They  cannot  be  put  in  the  condition  in  which  they  were 
when  this  interest  was  bought  and  conveyed.  Defendants, 
in  good  faith,  relying  on  their  title,  have  expended  large 
sums  of  money  and  thereby  developed  a  rich  mine.  They 
have  very  largely,  enormously,  I  may  say,  enhanced  the 
value  of  the  property  by  their  own  labor  and  energy  and 
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th(^  expenditure  of  their  own  money,  which  Kinney  had 
declined  to  do,  or  to  aid  in  doing.  It  is  precisely  the  same 
principle  applicable,  to  a  greater  or  less  extent,  to  bills  to 
correct  mistakes,  as  that  applicable  to  a  bill  to  rescind. 
Both  rest  upon  the  same  equitable  principles — upon  the 
same  equities. 

In  view  of  all  these  authorities  and  these  rules  of  law,  I  do 
not  think  it  possible  for  any  one  examining  this  record  to 
say  that  there  is  clearly  such  a  mistake  here  as  to  entitle 
the  party  to  the  relief  sought  at  the  hands  of  a  court  of 
equity. 

With  reference  to  Smith  and  Bryant.  They  have  pur- 
chased in  since  the  commencement  of  this  action.  Smith 
is  complainants'  principal  counsel  of  record  in  the  case. 
They  have  got  a  conveyance  from  Kinney  since  the  com- 
mencement of  this  action,  from  the  complainant  in  this  suit, 
conveying  to  them  all  his  rights  in  the  mine.  He  stepped 
out,  and  they  took  the  action  on  themselves — on  their  own 
shoulders.  Now  they  claim  on  the  ground  that  they  are 
bona  fide  purchasers  for  value  without  notice  of  the  prior 
conveyances;  that  they  are  not  affected  by  the  Mills  deed, 
the  Kinney  deed,  and  the  Long  deed.  They  say  they  did 
not  know  anything  about  the  Long  deed,  and  they  did  not 
know  anything  about  the  Mills  and  Kinney  deeds.  They 
say  the  latter  deeds  were  void,  and  conveyed  nothing  as  to 
the  grantees;  that  they  took  the  title  without  notice  of  their 
prior  equities,  and,  therefore,  they  have  equities  behind 
Kinney  such  as  he  had  not.  There  are  several  difficulties 
in  maintaining  that  proposition.  The  first  difficulty  to 
which  I  will  call  attention  is  the  fact,  that  when  they  took 
their  conveyance,  Kinney  had  already  conveyed  to  Heyden- 
feldt,  and  Heydenfeldt  to  the  other  defendants,  by  deeds 
in  due  form,  duly  acknowledged  and  recorded,  and  of  these 
deeds  they  had  notice.  The  legal  title  was  in  the  defend- 
ants. Now  if  there  was  any  equity  which  Kinney  could 
have  conveyed  to  anybody  as  against  his  prior  vendees  by 
reason  of  want  of  notice  of  the  invalidity  or  irregularity  of 
these  deeds,  he  conveyed  that  equity,  as  well  as  the  legal 
title,  so  far  as  he  was  able  to  do  so,  to  defendants;  so  that 
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both  the  equities,  and  the  legal  title  in  fact,  passed  to  them 
by  the  prior  conveyances,  and  there  was  nothing  left  in 
Kinney  to  convey  to  Smith  and  Bryant,  except  the  equity 
which  Kinney  himself  had  against  the  defendants  them- 
selves,  and  not  as  against  his  prior  grantees,  to  reform  this 
instrument.  If  Kinney  had  any  equity  as  against  the  de- 
fendants on  which  he  could  obtain  a  reformation  of  this 
deed,  it  may  be  conceded  that  he  conveyed  tiiat  equity  to 
Smith  and  Bryant;  but  he  could  convey  nothing  more,  for 
there  was  nothing  more  in  him  to  convey  at  the  date  of  his 
deed  to  them.  Defendants,  through  the  deed  to  Heyden- 
felt,  not  only  acquired  all  that  was  possible  for  Kinney  to 
convey,  subject  only  to  such  equity  as  Kinney  might  have 
as  against  the  defendants  on  the  ground  of  mistake,  but 
they  had  before  acquired  from  Kinney's  prior  grantees  the 
equities  as  against  Kinney  and  Smith  and  Bryant,  which 
those  grantees  obtained  by  virtue  of  the  several  purchases 
which  the  defective  deeds  were  intended  to  consummate,  and 
the  defendants  were  in  possession,  both  under  their  and  Kin- 
ney's deeds  at  the  date  of  Kinney's  conveyance  to  Smith  and 
Bryant.  The  defendants,  therefore,  not  only  had  the  legal 
title,  but  all  the  equities  that  Kinney  himself  and  his  prior 
grantees  could  convey,  but  they  had  the  possession  under 
their  conveyances  at  the  time  of  the  conveyance  to  Smith  and 
Bryant.  These  intervening  equities  of  defendants  as  against 
all  parties,  and  the  legal  title  in  them  must  be  abrogated  and 
disposed  of  by  a  reformation  of  the  deed  in  question  before 
Smith  and  Bryant's  equities,  which  lie  behind  them,  can 
attach  as  against  Kinney's  prior  grantees;  and  that  reforma- 
tion must  depend  upon  such  equities  alone  as  Kinney  him- 
self had  and  could  enforce  as  against  defendants. 

So  far  then  as  the  equity  of  Kinney,  as  against  these  de- 
fendants is  concerned,  conceding  that  he  could  convey  it, 
he  could  only  convey  what  he  had  to  Smith  and  Bryant,  and 
that  is  simply  his  equity  to  reform  this  deed.  On  this 
ground  I  think  Smith  and  Bryant  stand  in  no  better  posi- 
tion than  their  grantor,  Kinney,  and  that  they  would  have 
been  in  no  better  position  than  he,  had  they  received  their 
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convejaDce  before  the  commencement  of  the  suit,  and  they 
had  brought  the  action  themselves. 

Another  ground  is  that  Smith  and  Bryant  purchased 
pending  the  suit.  I  can  see  no  reason  why  Smith  and  Bry- 
ant should  not  be  bound  by  the  decree  in  the  suit,  or  why 
the  decree  should  not  be  the  same  as  it  would  have  been  if 
they  had  not  purchased  in  and  become  parties  by  supple- 
mental bill.  If  a  different  decree  must  be  pronounced, 
there  must  be  a  change  in  the  cause  of  action.  By  bring- 
ing them  in,  they  must  introduce  a  new  cause  of  action;  a 
cause  of  action  different  from  that  which  was  originally 
alleged  in  the  case,  or  the  decree  must  be  the  same.  The 
supplemental  bill  only  alleges  a  transfer  of  the  complain- 
ants' interest  pendente  lite,  and  that  Smith  and  Bryant 
are  entitled  to  the  same  relief  asked  by  Kinney  in  the 
original  bill.  It  alleges  no  new  or  other  equities — no 
new  equities  in  favor  of  the  original  complainant's  gran- 
tees— and  there  are  no  allegations  upon  which  a  decree 
for  other  rights  than  appear  in  the  original  bill  can  be 
based.  Smith  and  Bryant  took  the  suit  subject  to  any 
claim  which  the  defendants  could  establish  as  against  the 
complainant  in  the  original  bill.  They  had  notice  by  the 
action  of  all  the  rights  of  the  defendants,  and  they  stand  in 
no  better  condition  than  the  original  complainant. 

Again,  the  defendants  at  the  time  of  the  conveyance  to 
Smith  and  Bryant  were  in  possession.  The  defendants 
were  in  actual,  notorious,  exclusive  possession  under  their 
conveyances,  both  from  Kinney  and  from  his  prior  grantees. 
They  had  the  legal  title  and  the  actual  possession;  and  the 
possession  itself  was  evidence  of  notice  of  defendants' 
rights  which  Smith  and  Bryant  were  bound  to  recognize. 
Such  has  been  the  rule  with  reference  to  land  at  all  times, 
and  it  is  so  with  reference  to  mining  claims.  Defendants' 
equities  as  against  Kinney's  prior  grantees  are,  at  least,  equal 
to  Smith  and  Bryant's  against  the  same  grantees,  for  defend- 
ants had  conve}'ances  from  said  prior  grantees,  and  again  from 
Kinney  himself,  conveying  all  that  remained  in  him  prior  to 
the  conveyance  to  Smith  and  Bryant,  and  were  in  possession, 
and  their  equities  being  at  least  equal  to  those  of  Smith  and 
Bryant,  the  condition  of  the  party  in  possession  is  best. 
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It  was  said  in  answer  to  this  that  other  parties  were  in 
possession  as  well  as  defendants,  because  the  possession  of 
the  defendants  was  the  possession  of  their  co-tenants.  But 
Smith  and  Bryant  did  not  get  their  title  from  those  other 
parties.  '  They  derive  their  title  from  Kinney,  not  from 
those  other  parties,  if  any  there  be,  and  the  defendants 
were  the  first  to  get  the  title  from  Kinney,  and  were  them- 
selves in  possession  adversely  to  him,  while  Kinney  was  not 
in  possession  at  all  at  the  time  he  made  the  conveyance  to 
them.     The  defendants'  possession  was  their  own  alone. 

With  reference  to  the  Long  deed :  The  Long  deed  was  a 
valid  deed  as  to  Kinney.  As  to  that,  there  is  only  the  ques- 
tion of  notice.  That  title  had  been  conveyed  to  defendants, 
and  they  were  in  possession,  claiming  also  under  that  title, 
and  the  possession  under  the  title  was  notice  to  Smith  and 
Bryant.  Besides,  the  deed  to  Heydenfeldt  perfected  the 
title,  and  being  on  record,  was  notice  to  Smith  and  Bryant. 
It  may  be  true,  as  stated,  that  Heydenfeldt  did  not  know  at 
the  time  of  Kinney^s  conveyance  to  him,  or  at  the  time  of 
the  commencement  of  this  suit,  that  the  Long  deed  was  in 
existence;  but  he  derived  title  from  parties  who  claimed 
under  Long  and  under  that  deed — whose  deeds  were  on 
record  and  who  were  generally  recognized  as  long  ago  as 
1862-3,  as  in  possession  in  connection  with  Kinney,  on 
that  ground,  and  they  went  in  possession  under  that  deed. 
Some  of  the  defendants'  trustees — of  the  California  Com- 
pany's trustees — however,  were  aware  of  it.  Williams  was 
aware  of  it.  He  states  that  he  knew  all  about  the  existence 
of  this  Long  deed,  as  he  must  have  known  from  his  relation 
to  the  suit  in  which  it  was  recognized.  At  all  events,  the 
grantees  of  Long  were  in  possession,  and  it  was  not  neces- 
sary that  defendants  should  be  aware  that  there  was  in  fact 
a  deed  from  Kinney  to  Long.  I  have  repeatedly  held  that 
in  the  early  days,  at  Virginia,  the  transfer  of  the  actual 
possession  of  a  mining  claim  and  submission  to  it  by  posses- 
sion of  the  transferee  acquiesced  in — possession  in  pursuance 
of  such  a  transfer  acquiesced  in— was  a  good  transfer  of  a  min- 
ing claim,  independent  of  any  deed.  That  was  so  held  in  the 
early  days  of  California  down  to  1860.     The  Supreme  Court 
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of  California  subsequently  beld,  though  I  dissented,  that 
the  statute  of  1860  abrogated  the  rule.     I  thought  that  the 
act  of  1860  was  only  intended  to  phxce  a  conveyance  without 
seal  upon  the  same  footing  as  a  conveyance  with  a  seal.     I 
am  not  aware  that  the  latter  rule  has  been  adopted  by  the 
Supreme  Court  of  Nevada.     I  have  always  held,  and  I  shall 
continue  to  so  hold  till  overruled  by  a  higher  coui-t  whose 
decision  I  am  bound  to  follow,  that  the  actual  transfer  of 
the  possession  of  a  mining  claim  in  those  early  days  with  a 
view  of  transferring  the  title,  followed  by  a  possession  under 
it  acquiesced  in,  made  it  a  valid  transfer  of  a  mining  claim. 
I  have  so  held  repeatedly,  and  had  occasion  at  the  last  term 
of  the  court  in  Nevada  to  so  hold  in  a  case  against  the  Con- 
solidated Virginia  Company,  where  each  party  had  found  it 
essential  to  his  case  to  maintain  the  proposition  that  a  trans- 
fer of  tbat  kind  was  valid.     Each  one,  to  maintain  his  own 
case,  had  to  insist  on  that  proposition,  and  I  sustained  it. 
In  the  case  of  the  420  Mining  Company  v.  Tlte  Bullion 
Mining  Company  (3  Saw.  658-9),  I  held  that  a  parol  parti- 
tion followed  by  possession  acquiesced  in  in  accordance 
with  the  parol  {)artition,  is  a  valid  contract  of  partition  of  a 
mining  claim,  and  if  there  is  any  partition  at  all  in  this  case, 
there  must  have  been  either  a  prior  parol  partition  recog- 
nized in  the  judgment  appended  as  a  supplemental  judg- 
ment to  the  Central  No.  2  case^  or  else  that  record  must  be 
regarded  as  a  valid  contract  of  partition,  and  even  that  did 
not  bind  Jacobs  and  Weill,  unless  they  subsequently  ac- 
quiesced in  it.     I  have  held  in  other  cases  to  the  same 
effect.     Any  other  ruling  upon  parol  transfers,  followed  by 
possession,  would  disturb  many  old  and  highly  valuable 
titles  on  the  Comstock  lode.     There  was  no  necessity  then 
for  a  deed  at  that  time,  if  there  was  an  actual  transfer  of 
the  possession,  and  an   occupation   in   pursuance  thereof 
acquiesced  in.     The  defendants  claim  from  the  grantees  of 
Long;  and  they  must  have  known  that  Long  claimed  title 
under  some  one  else,  and  there  is  no  pretense  that  they 
came  in  under  any  one  else  but  Kinney.     The  testimony 
shows  that  Long  and  his  grantees  must  have  been  in  pos- 
session, because  they  were  sued  as  in  possession,  and  they 
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defended  jointly  with  their  grantor  Kinney.  Kinney  an- 
swered for  them.  It  was  enough  that  defendants  knew  that 
Long  was  in  possession,  claiming  title,  without  knowing 
whether  he  got  it  by  deed  or  by  transfer  of  the  actual  pos- 
session. At  all  events,  these  defendants  went  into  posses- 
sion under  title  derived  in  part  from  Long,  and  their  pos- 
session at  the  time  of  the  conveyance  to  Smith  and  Bryant 
is  notice  of  their  claim  to  these  complainants  as  to  the  Long 
title.  Besides,  the  conveyance  from  Kinney,  if  there  is  no 
mistake  which  Kinney  himself  is  entitled  to  have  corrected, 
cured  any  defect  in  Long*s  conveyance.  As  to  no  part  of 
these  premises,  do  Smith  and  Bryant  stand  in  any  better 
position  than  the  original  complainant  in  this  case. 

To  conclude,  then,  after  a  thorough  examination  of  this 
case,  having  gone  through  the  entire  testimony  from  begin- 
ning to  end,  and  having  read  all  the  material  parts,  two  or 
more  times  over,  not  relying  on  the  abstract  of  counsel,  I 
think  I  understand  it,  and  the  more  thoroughly  I  examine 
and  comprehend  it,  the  better  satisfied  I  am  that  this  case 
is  utterly  barren  of  any  equities  to  sustain  the  claim  set 
forth  in  the  bill. 

This  case  has  been  argued  with  great  zeal  and  with  very 
great  ability,  and  certainly  great  ingenuity  has  been  exer- 
cised in  dividing  up  the  seventy  feet  claimed  to  have  been 
located  by  Kinney  and  Booth,  in  such  a  way»as  to  cut  out 
from  these  defendants  the  ground  which  they  have  pur- 
chased from  Kinney  and  his  grantees.  They  purchased  the 
full  amount  of  Kinney's  part  of  the  seventy  feet  and  a  frac- 
tion, paid  for  it,  and  got  conveyances  for  it  from  Kinney 
and  his  grantees,  whether  they  have  got  that  amount  of 
ground  or  not.  It  requires  a  good  deal  of  ingenuity  to 
divide  this  up;  to  transfer  the  claims  of  Booth  and  Kinney, 
the  extra  ten  feet  claimed  by  each,  from  the  south  to  the 
north,  and  so  arrange  it  as  to  apportion  Kinney's  convey- 
ances in  such  a  way  as  to  have  made  Kinney  to  have  sold 
and  conveyed  some  portions  several  times  over,  and  not  to 
have  sold  other  portions  at  all. 

This  case,  I  presume,  will  go  to  the  Supreme  Court.  The 
amount  involved — complainants  aver  that  $20,000,000  have 
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been  extracted  from  the  premises,  of  which  they  pray  an 
account — is  such,  that  if  the  parties  have  any  confidence  in 
their  claim,  they  will  be  very  likely  to  carry  it  further.  I 
haye  endeavored  to  get  at  the  merits  of  this  case,  to  the 
bottom,  to  the  ''bed-rock*' — to  use  a  mining  phrase  appro- 
priate to  the  occasion.  I  have  spent  a  great  deal  of  time 
on  it,  and  I  think  I  comprehend  it;  if  not,  it  is  fortunate 
for  the  complainant  that  it  is  an  equity  case,  and  so  will  go 
up  on  appeal,  and  not  upon  a  writ  of  error.  The  Supreme 
Court  tries  the  case  ck  novo,  without  any  regard  to  my  de- 
cision or  rulings,  and  it  will  give  such  judgment  as  the  law 
and  the  evidence  appear  to  that  court  to  require.  If  there 
are  any  equities  in  the  case,  which  my  examination  has 
failed  to  disclose,  they  will  certainly  not  escape  the  notice 
of  that  distinguished  tribunal. 
Let  a  decree  be  entered  dismissing  the  bill  with  costs. 


NOTE. 

The  following  cases  were  decided  by  Mr.  Justice  Field,  "^ 

in  the  Circuit  Court,  before  the  passage  of  the  act  of  1869, 
providing  for  the  appointment  of  circuit  judges.  Those  re- 
lating to  the  title  to  real  property  are  of  special  interest  to 
the  profession  in  California.  The  other  cases  are  believed 
to  be  of  general  interest.  Most  of  them  have  been  often 
cited  from  the  manuscript  by  the  California  bar,  and  a  de- 
sire has  been  expressed  that  they  should  be  reported.  The 
charges  of  the  court,  in  the  few  instances  in  which  they  are 
given,  were  delivered  in  writing,  after  argument,  upon  the 
points  of  law  involved.  The  questions  received  as  thorough 
consideration  as  is  given  to  cases  tried  without  a  jury. — 
Kepobteb. 


United  States  v.  Ridgeley  Greathouse,  et  al. 

CiBcuiT  CouBT,  Northern  District  op  California, 

October  17,  1863. 

1.  Obiicznal  Trials — Jctbiss  not  Jcdoks  of  Law. — ^Althoagh  juries  in  crim- 

inal trials  have  the  power  to  disregard  the  instructions  of  the  court  on 
questions  of  law,  and  in  case  of  acquittal  their  decision  is  final,  yet  it 
is  their  duty  to  take  the  law  from  the  court,  and  apply  it  to  the  facts  of 
the  case. 

2.  Tbsasok  Deiinkd  bt  thb  Combtitutiow — PowBB  OF  GoNOBESs. — Treason 

having  been  defined  by  the  Constitution,  Congress  can  neither  extend 
nor  restrict  the  crime;  its  power  over  the  subject  is  limited  to  prescrib- 
ing the  punishment 

3.  Mbanino  of  '*Enbicibh"  in  CoNSTrrimoNAi.  Clausb  Defining  Treason. — 

The  term  **  enemies,"  as  used  in  the  constitutional  clause  defining  trea- 
son (Cons.,  art.  Ill,  sec  3.),  applies  only  to  subjects  of  a  foreign  power 
in  a  sttitti  of  open  liostility  with  us;  it  does  not  embrace  rebels  in  insur- 
rection against  their  own  government. 

4.  Mbanino  of  **  Lbvtino  War." — To  constitute  a  *'  levyiug  of  war  *'  within 

the  meaning  of  the  constitutional  clause  defining  treason  (Cons.,  art. 
Ill,  sec.  3),  there  must  be  an  assemblage  of  persons  with  force  and  arms 
to  overthrow  the  government  or  resist  the  laws. 

5.  Ant  Aid  in  thk  pBosKcaiioN  of  War  against  United  Statbs,  Treason.^ 

If  war  is  levied  against  the  United  States,  all  who  aid  in  its  prosecution, 
whether  by  open  hostilities  in  the  field,  or  by  performing  any  part  in  the 
furtherance  of  the  common  object,  however  minute  or  however  remote 
from  the  scene  of  action,  are  guilty  of  treason. 

6.  In  Treason  All  Principals,  No  Accessories. — In  treason  there  are  no 

accessories;  all  who  engage  in  rebellion  at  any  stage  of  its  existence,  or 
who  designedly  give  to  it  any  species  of  aid  and  comfort,  in  whatever 
part  of  the  country  they  may  be,  are  principals  in  the  commission  of 
the  crime. 

7.  What  Sufficient  in  an  Indictment. — An  indictment  under  section  2  of 

the  act  of  July  17,  1862,  need  not  use  the  phrase  "  levying  war  "  spe- 
cifically; it  is  sufficient  to  follow  the  language  of  the  act. 

8.  Punishment  of  Treason. — The  true  construction  of  the  act  of  July  17, 

1862,  fur  the  punishment  of  treason  is,  that  Congress  intended:  1.  To 
preserve  the  act  of  1790  (which  prescribes  the  death  penal ty>  in  force  for 
the  prosecution  and  punishment  of  offenses  committed  previous  to  July 
17,  1862,  unless  the  parties  accused  are  convicted  under  the  act  of  the 
latter  date  for  subsequent  offt-nses;  and,  2.  To  punish  treason  thereafter 
committed  with  death,  or  fine  and  imprisonment,  in  the  discretion  of 
the  court,  unless  the  treason  consists  in  engaging  in  or  assisting  a  rebel- 
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lion  or  insnrrection;  in  wbich  event,  the  death  penalty  is  to  be  aban- 
doned, and  a  Ichs  penalty  to  b<i  inflicted. 
9.  Oykbt  Acts  of  Tbkason. — The  pnrcbase  of  a  yessel,  and  fitting  her  up 
for  service  with  arms  and  ammunition,  and  the  employment  of  men  to 
manage  it,  in  pursuance  of  a  design  to  commit  hostilities  on  the  high 
seuH,  in  aid  of  an  existing  rebellion  against  the  United  States,  are  overt 
acts  of  treason. 

10.    ACTCTAL  ASHIBTANOK  NoT  ESSENTIAL  TO  GXYINO  AZD  AKD  COUYORT. — It  is 

not  essential  to  constitute  giving  aid  and  comfort  that  the  effort  to  aid 
should  be  successful,  and  actually  render  assistance.  Overt  acta,  which, 
if  successful,  would  advance  the  interests  of  the  rebellion,  amount  to 
aid  and  comfort. 

11.  TuBAsoN  BT  CoNFKDEBATKS  WITHIN  LoYAL  Statbs. — Belligerent  rights 
conceded  to  the  Confederate  States  cannot  be  invoked  for  the  protection 
of  persons  enteriug  within  the  limits  of  a  State  which  has  not  seceded, 
and  secretly  getting  up  hostile  expeditions  Against  the  government. 

12.  A  Lkttkb  of  Mabquk  No  Pbotbction  in  Sugh  Casks. — A  letter  of 
marque,^  issued  by  an  insurrectionary  government  erected  by  some  of 
the  States  or  the  people  thereof,  in  rebellion  against  the  authority  of 
the  United  States,  constitutes  no  defense  to  a  judicial  trial  for  trenson 
in  levying  war  under  such  letter,  so  long  as  the  legislative  and  executive 
departments  have  not  recognized  the  existence  of  such  government,  and 
its  authority  to  iesue  letters  of  marque. 

Before  Mr.  Justice  Field  and  Hoffman,  District  Judge. 

On  the  fifteenth  day  of  March,  1863,  the  schooner  **e7.  if. 
Chapman''  was  seized  in  the  harbor  of  San  Francisco,  bj 
the  United  States  revenue  officers,  while  sailing,  or  aboat 
to  sail,  on  a  cruise  in  the  service  of  the  Confederate  States, 
against  the  commerce  of  the  United  States;  and  the  leaders 
of  the  expedition,  consisting  of  Bidgeley  Greathouse, 
Asbury  Harpending,  Alfred  Bubery,  William  C.  Law, 
Lorenzo  L.  Libby,  with  several  others,  were  indicted,  un- 
der the  act  of  Congress  of  July  17,  1862,  for  engaging  in, 
and  giving  aid  and  comfort  to,  the  then  existing  rebellion 
against  the  government  of  the  United  States. 
y     The  indictment  alleged  in  substance: 

1.  The  existence  of  a  rebellion  against  the  United  States, 
their  authoritv  and  laws: 

2.  That  the  defendants  traitorously  engaged  in,  and  gave 
aid  and  comfort  to,  the  same; 

3.  That  in  the  execution  of  their  treasonable  purposes, 
they  procured,  fitted  out  and  armed  a  vessel  to  cruise  in  the 
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Bervice  of  the  rebellion,  on  the  high  seas,  and  commit  hos- 
tilities against  the  citizens,  property  and  vessels  of  the 
United  States;  and  that  the  vessel  sailed  on  siibh  cruise. 
^TJie  cause  came  on  for  trial  at  the  October  term  of  1863. 
A  nolle  prosequi  was  entered  as  to  Law  and  Libbj,  and  they 
became  witnesses  for  the  prosecution.  The  trial  lasted 
several  weeks. 

The  testimony /showed  that  Harpending,  a  native  of 
Kentucky,  and  Bubery,  a  native  of  England,  had  for  some 
time  contemplated  the  fitting  out  of  a  privateer  at  San 
Francisco,  for  the  purpose  of  taking  several  of  the  mail 
steamships  plying  between  that  port  and  Panama,  and  other 
vessels.  With  this  object  in  view,  Harpending  had  gone 
across  the  country  to  Bichmond,  Virginia,  and  procured 
from  Jefferson  Davis,  the  president  of  the  confederate 
States,  a  letter  of  marque,  authorizing  him  to  prey  npon 
the  commerce  of  the  United  States,  and  to  burn,  bond,  or 
take  any  vessels  of  its  citizens;  and  also  a  letter  of  instruc- 
tions directing  him  how  to  act,  and  containing  the  form  of 
the  bond,  in  case  any  prize  taken  shonld  be  bonded.  Upon 
his  return  to  San  Francisco,  he  and  Bubery  made  arrange- 
ments for  the  purchase  of  such  a  vessel  as  would  suit  their 
purpose;  but  these  arrangements  afterward  failed,  on  ac- 
count of  the  dishonor  of  the  drafts  drawn  for  the  purchase- 
money  by  Bubery,  and  the  consequent  want  of  funds.  They, 
also,  made  a  voyage  to  Cerros  Island  for  the  pui*pose  of  ex- 
amining into  its  fitness  as  a  depot  and  as  a  rendezvous, 
whence  to  attack  the  Panama  steamers. 

In  January  or  February,  1863,  Harpending  made  the  ac- 
quaintance, at  San  Francisco,  of  William  C.  Law,  a  ship 
captain;  broached  to  him  the  project  of  fitting  out  a  pri- 
vateer; stated  what  had  been  done;  exhibited  his  letter  of 
marque  and  instructions;  solicited  him  to  enter  into  the 
enterprise,  and  assist  in  procuring  a  vessel;  and  said,  among 
other  things,  that,  if  he  had  succeeded  in  carrying  out  his 
previous  arrangements,  he  could  easily  have  taken  three  of 
the  mail  steamers.  Law  agreed  to  take  part  in  the  scheme; 
and  soon  afterward  pointed  out  the  schooner  *'J.  M.  Chap^ 
man,''  a  vessel  of   about  ninety  tons  burden,  and  a  fast 
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sailer,  as  well  adapted  for  the  intended  cruise.  Several 
meetings  in  reference  to  the  subject  took  place  between 
Harpendiug,  Bubery,  Law  and  the  defendant  Greatkouse, 
wbo  had  been  introduced  by  Harpending  to  Law  as  a  capi- 
talist; and  the  result  was  that  Greathouse  purchased  the 
schooner,  and  furnished  money  to  procure  arms,  ammuni- 
tions and  stores,  and  to  engage  a  mate  and  a  crew.  The 
next  morning  Law  took  charge  of  the  schooner;  moved  it 
to  a  wharf  at  the  city  front;  informed  Libby  of  the  project, 
and  induced  him  to  go  as  mate,  and  engaged  four  seaman 
and  a  cook. 

•  All  this  time  Greathouse  gave  out  that  he  was  acting  in 
the  interest  of  the  "Liberal  Party"  in  Mexico,  and  under 
this  pretext,  arms  and  ammunition  were  purchased,  consist- 
ing of  two  brass  rifled  twelve-pounders,  shells,  fuse,  pow- 
der, muskets,  pistols,  lead,  caps  and  knives.  These  were 
packed  in  cases  marked  '* oil-mill"  and  "machinery,"  and 
shipped  as  quietly  as  possible;  and  there  was  also  shipped 
a  number  of  uniforms,  such  as  are  usually  worn  by  men  on 
vessels  of  war.  A  largo  amount  of  lumber  was  also  pur- 
chased and   shipped,  with  which   to  construct  berths,  a 

vjprison  room,  and  a  lower  deck^/J' While  these  preparations 
<were  going  on,  and  every  thing  was  being  made  ready  to 
get  off,  the  relations  in  which  the  participants  were  to  stand 
in  respect  to  one  another  were  arranged.  It  was  settled 
that  Greathouse,  in  consideration  of  the  material  aid  he 
had  furnished,  should  be  first,  and  that  Law  should  be  sail- 
ing-master, and  second  in  charge.  There  was  some  discus- 
sion as  to  the  share  each  was  to  have  in  the  fruits  of  the 
expedition;  and  though  nothing  definite  was  settled,  it  was 
understood  that  Greathouse  was  to  have  the  largest  share, 
Harpending  the  next,  Law  next,  Bubery  fourth,  and  Libby 
fifth J>^The  plan  of  the  cruise  was  to  sail  from  San  Fran- 

^  "Cisco  on  Sunday,  March  15th,  1863,  to  the  island  of  Guad- 
alupe, which  lies  some  three  hundred  miles  off  the  coast  of 
California;  there  land  Harpending  and  the  fighting  men, 
who  were  to  be  shipped  on  the  night  of  Saturday,  March 
14;  thence  proceed  to  Manzanillo,  and  discharge  such 
freight  as  might  be  taken;  then  return  to  Guadalupe,  and  fit 
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tbe  schooner  for  privateeriDg  purposes;  then  proceed  again 
to  Manzauillo,  where  the  men  were  to  be  enrolled  and  their 
names  inserted  in  the  letter  of  marque,  a  copy  of  which  was 
thereupon  to  be  forwarded  to  the  government  of  the  Con- 
federate States.  It  was  their  plan*  first,  to  capture  a  steamer 
bound  from  San  Francisco  to  Panama,  on  its  arrival  at 
Manzanillo,  land  its  passengers,  and  with  the  steamer  thus 
taken,  capture  a  second  steamer;  next  to  seize  a  vessel  from 
San  Francisco,  then  engaged  in  recovering  treasure  from 
the  wreck  of  the  steamer  Golden  Gate;  thence  they  were  to 
go  to  the  Chiucha  Islands,  and  burn  United  States  vessels  ^-•'": " 
there;  thence  to  the  China  Se%jftndfinally  into  the  India^^^A  Jc^% 
Ocean ^"lu  piTFsuahce  of  this  plan,  and  £b  prevent  suspic-  /    iJi^/^M^*^ 


ion,  the  schooner  was  **put  up"  for  Manzauillo.     A  partial  |     ^  ^, 

cargo  was  shipped  on  board,  and  Law  cleared  at  the  custom-  \..4^:k!2^{!L  - 
house  for  that  port,  signing  and  swearing  to  a  false  mani- 
fest. On  the  night  of  March  14,  in  accordance  with  the 
plan  arranged,  all  the  participants  went  on  board.  Fifteen 
persons,  who  had  been  employed  by  Harpending  as  priva- 
teersmen,  were  placed  in  the  hold  in  an  open  space  left  for 
them  among  the  cargo,  directly  under  the  main  hatch. 
The  only  person  absent  was  Law,  who  remained  on  shore 
with  the  understanding  that  he  should  be  on  hand  before 
morning.  It  afterward  appeared  that  he  had  become  intox- 
icated, and  did  not  get  down  to  keep  his  appointment  until 
after  the  schooner  had  been  seized. 

During  the  evening,  Eubery  had  heard  rumors  that  the 
vessel  was  to  be  overhauled,  and  as  the  morning  approached 
and  Law  did  not  appear,  he  proposed  sailing  without  him. 
At  daylight.  Law  being  still  absent,  Libby  cast  off  the  lines 
and  began  working  the  schooner  out  from  the  wharf  into 
V  the  stream.  The  mainsail  was  partially  hoisted;  but  no 
sooner  had  the  wharf  been  left,  than  two  boats  were  ob- 
served putting  off  from  the  United  States  sloop-of-war 
Cyave,  then  lying  at  anchor  in  the  bay.  As  they  headed  for 
the  schooner,  Libby,  pointing  at  them,  said  to  Greathouse 
that  they  were  after  them.  Enbery  then  insisted  on  running 
up  the  sails;  but  Libby  replied  that  there  was  no  wind,  and 
it  would  be  useless.      In  a  few  minutes   afterward,  the 
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schooner  was  boarded  and  seized  by  the  officers  of  the 
United  States,  and  the  enterprise  nipped  in  the  bud. 
Scarcely  had  the  seizure  been  e£fected,  Avhen  Law  made  his 
appearance  on  board  and  was  arrested  with  the  others. 

The  revenue  officers  of  the  United  States  had  been  aware 
of  the  intended  enterprise  from  an  early  period,  and  main- 
tained a  constant  watch  night  and  day  on  the  vessel.  They 
knew  the  character  of  the  cargo,  which  had  been  carefully 
noted  by  the  watchmen;  were  aware  of  the  shipment  of 
arms,  and  saw  the  cases  with  their  false  marks.  On  the 
Saturday  afternoon  when  the  schooner  was  cleared  for  Mau- 
zanillo,  they  increased  the  watch,  chartered  a  steam-tug,  and 
put  policemen  on  board.  They  also  made  arrangements  for 
the  reception  and  confinement  of  prisoners  at  the  United 
States  fortifications  on  Alcatraz  Island,  and  procured  the 
two  boats  with  their  crews  from  the  war-ship  Cyane,  to  act 
in  conjunction  with  them  on  a  given  signal.  In  the  even- 
ing, the  revenue  officers  themselves  went  on  board  the  tag, 
proceeded  to  a  wharf  next  that  at  which  the  J.  it.  Chap- 
man  lay,  and  watched  the  men  going  on  board.  When  the 
schooner  cast  off  its  lines  at  daylight  and  headed  out  into 
the  stream,  the  boats  from  the  Ct/ave  put  off  and  boarded 
it  according  to  previous  arrangement;  and  at  the  same  time 
the  tug  steamed  up.  Greathouse  and  Libby  were  on  deck; 
the  others  were  below.  Fifteen  men  were  found  in  the  hold 
under  the  hatch,  besides  two  sailors,  who  had  been  placed 
there  over  night  to  prevent  them  from  leaving  the  vessel. 
A  search  being  instituted  for  papers,  a  number  of  scraps, 
some  torn,  some  chewed,  and  some  partially  burned,  were 
found  strewn  about  the  hold.  The  two  sailors  confined 
testified  that  some  of  the  party  had  employed  the  time 
intervening  between  the  boarding  of  the  vessel  and  the 
opening  of  the  hatchway  in  destroying  papers.  Loaded 
pistols  and  bowie-knives  were  found  stowed  away  in  the 
interstices  between  the  packages  of  the  cargo.  In  the  bag- 
gage of  Harpeuding  and  Eubery  were  found,  among  other 
papers,  a  proclamation  to  the  people  of  California  to  throw 
off  the  authority  of  the  United  States;  a  plan  for  the  cap- 
ture of  the  United  States  forts  at  San  Francisco,  and  par- 
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ticnlarly  Alcatraz;  also,  the  form  of  an  oath  of  fidelity  to 
their  caase,  with  an  imprecatiou  of  vengeance  on  all  who 
should  prove  false.  It  was  shown  that  some  of  these  papers 
were  in  the  handwriting  of  Harpending;  and  Bubery  admit- 
ted that  he  and  one  of  the  defendants  had  spent  some  time 
in  preparing  the  oaths. 

After  the  seizare  and  arrest,  the  prisoners  were  taken  to 
Alcatraz  and  confined.  The  schooner  was  unloaded,  and 
the  arms  and  munitions  examined.  An  army  officer  testi- 
fied that,  in  his  opinion,  the  schooner  might  have  destroyed 
a  Panama  steamer;  but  naval  officers  expressed  a  doubt 
whether  this  coald  have  been  done,      y 

The  defense  offered  no  testimony;  but  claimed,  among 
other  things,  that  a  state  of  war  existed  between  the  United 
States  and  the  Confederate  States;  that  the  latter  were  en- 
titled to,  and  had  in  fact  received  from  the  former,  belliger- 
ent rights;  that  privateering  on  the  part  of  either  side  was 
a  legitimate  mode  of  warfare,  and  made  those  engaged 
amenable  only  to  the  laws  of  war;  that  at  least,  the  defend- 
ants could  not  then  be  held  to  have  committed  any  offense 
of  which  the  court  coald  take  jurisdiction.  They  also 
claimed  that  the  schooner  had  not  started  on  her  voyage, 
but  had  left  the  wharf  with  the  intention  of  anchoring  in 
the  stream  and  waiting  therefor  the  captain  and  papers; 
that  whatever  the  ultimate  intention  might  have  been,  there 
had,  in  fact,  been  no  commencement  of  the  crnise,  and 
that,  at  any  rate,  no  offense  could  have  been  committed 
until  the  schooner  had  reached  Manzanillo,  and  been  ready 
to  commence  hostilities.  They  finally  insisted  that  there 
could  be  no  treason  and  no  conviction  under  the  indictment, 
for  the  reason  that  ''  aid  and  comfort"  had  not  been  actually 
given. 

William  H.  Sharp,   United  States  Attorney,  and  Thompson 
CampheU,  for  United  States. 

Delos  Lake  and  Alexander  Campbell,  for  defendants. 

Mr.  Justice  Field,   delivered   the  following  charge   to 
the  JU17.     Gentlemen    of   the  Jury:    Before  proceeding 
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to  give  any  instructions  in  this  case,  it  may  be  proper  to 
briefly  call  attention  to  your  appropriate  and  only  proyince 
in  the  determination  of  the  issues  presented.  There  pre- 
vails a  very  general,  but  an  erroneous  opinion,  that  in  all 
criminal  cases  the  jury  are  the  judges  as  well  of  the  law  as 
of  the  fact — that  is,  that  they  have  a  right  to  disregard  the 
law  as  laid  down  by  the  court,  and  to  follow  their  own  no- 
tions on  the  subject.  Such  is  not  the  right  of  the  jury. 
They  have  the  power,  it  is  true,  to  disregard  the  instructions 
of  the  court,  and  in  case  of  acquittal  their  decision  will  be 
final — for  new  trials  are  not  granted  in  criminal  cases  where 
a  verdict  has  passed  in  favor  of  the  defendant;  but  they 
have  no  moral  right  to  adopt  their  own  views  of  the  law.  It 
is  their  duty  to  take  the  law  from  the  court  and  apply  it  to 
the  facts  of  the  case.  It  is  the  province  of  the  court,  and 
of  the  court  alone,  to  determine  all  questions  of  law  arising 
in  the  progress  of  a  trial;  and  it  is  the  province  of  the  jury 
to  pass  upon  the  evidence  and  determine  all  contested  ques- 
tions of  fact.  The  responsibility  of  deciding  correctly  as 
to  the  law  rests  solely  with  the  court,  and  the  responsibility 
of  finding  correctly  the  facts,  rests  solely  with  the  jury. 
The  separation  of  the  functions  of  the  court  from  those  of 
the  jury,  in  this  respect,  is  essential  to  the  efficacy  and 
safety  of  jury  trials.  Any  other  doctrine  would  lead  only 
to  confusion  and  uncertainty  in  the  administration  of  jus- 
tice. **  I  hold  it,"  says  Mr.  Justice  Story,  **  the  most  sacred 
constitutional  right  of  every  party  accused  of  crime,  that 
the  jury  should  respond  as  to  the  facts,  and  the  court  as  to 
the  law.  *  *  *  This  is  the  right  of  every  citizen,  and  it 
is  his  only  protection." 

You  will  therefore,  in  this  case,  gentlemen,  take  the  law 
from  the  court,  and  follow  it.  If  the  court  err,  the  respon- 
sibility will  not  be  shared  by  you. 

The  defendants  are  indicted  for  engaging  in,  and  giving 
aid  and  comfort  to,  the  existing  rebellion  against  the  govern- 
ment of  the  United  States.  The  indictment  is  framed  un- 
der the  second  section  of  the  act  of  Congress^of  July  17, 
1862,  entitled  **  An  act  to  suppress  insurrection,  to  punish 
treason  and  rebellion,  to  seize  and  confiscate  the  property  of 
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rebels,  and  for  other  purposes;"  and  it  charges  the  commis- 
sion of  acts,  which,  in  the  jadgment  of  the  court,  amoant 
to  treason  within  the  meaning  of  the  Constitution.  Treason 
is  the  only  crime  defined  by  the  Constitution.  That  instru- 
ment declares  that  "  treason  against  the  United  States  shall 
consist  only  in  levying  war  against  them,  or  in  adhering  to 
their  enemies,  giving  them  aid  and  comfort."  The  clause 
was  borrowed  from  an  ancient  English  statute,  enacted  in 
the  year  1862,  in  the  reign  of  Edward  the  III,  commonly 
known  as  the  statute  of  treasons.  Previous  to  the  pas- 
sage of  that  sttitute  there  was  great  uncertainty  as  to  what 
constituted  treason.  Numerous  offenses  were  raised  to  its 
grade  by  arbitrary  constructions  of  the  law.  The  statute 
was  passed  to  remove  this  uncertainty,  and  to  restrain  the 
power  of  the  crown  to  oppress  the  subject  by  constructions 
of  this  character.  It  comprehends  all  treason  under  seven 
distinct  branches.  The  framers  of  our  Constitution  selected 
one  of  these  branches,  and  declared  that  treason  against 
the  United  States  should  be  restricted  to  the  acts  which  it 
designates.  "Treason  against  the  United  States,"  is  the 
language  adopted,  "shall  consist  only  in  levying  war 
against  them,  or  adhering  to  their  enemies,  giving  them 
aid  and  comfort."  No  other  acts  can  be  declared  to  consti- 
tute the  offense.  Congress  can  neither  extend,  nor  restrict, 
nor  define  the  crime.  Its  power  over  the  subject  is  limited 
to  prescribing  the  punishment. 

At  the  time  the  Constitution  was  framed,  the  language 
incorporated  into  it,  from  the  English  statute,  had  received 
judicial  construction,  and  acquired  a  definite  meaning;  and 
that  meaning  has  been  generally  adopted  by  the  courts  of 
the  United  States.  Thus  Chief  Justice  Marshall,  in  com- 
menting upon  the  term  "  levying  war,"  says:  "It  is  a  tech- 
nical term.  It  is  used  in  a  very  old  statute  of  that  country 
whose  language  is  our  language,  and  whose  laws  form  the 
substratum  of  our  laws.  It  is  scarcely  conceivable  that  the 
term  was  not  employed  by  the  framers  of  our  Constitution 
in  the  sense  which  had  been  affixed  to  it  bv  those  from 
whom  we  borrowed  it.    So  far  as  the  meaning  of  any  terms, 

particularly  terms  of  art,  is  completely  ascertained,  those 
30 
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by  whom  they  are  employed  must  be  considered  as  employ- 
ing tliem  in  that  ascertained  meaning,  unless  tlie  contrary  be 
proved  by  the  context.  It  is,  therefore,  reasonable  to  sup- 
pose, unless  it  be  incompatible  with  other  expressions  of 
the  Constitution,  that  the  term  '  levying  war '  is  used  in  that 
instrument  in  the  same  sense  in  which  it  was  understood, 
in  England  and  in  this  country,  to  have  been  used  in  statute 
25  of  Edward  Til,  from  whicli  it  is  borrowed." 

The  constitutional  provision,  as  yon  perceive,  is  divided 
into  two  clauses,  **  levying  war  against  the  United  Skites," 
and  **  adhering  to  their  enemies,  giving  them  aid  and  com- 
fort.'' The  term  ''  enemies,"  as  used  in  the  second  clause, 
according  to  its  settled  meaning,  at  the  time  the  Constitu- 
tion was  adopted,  applies  only  to  the  subjects  of  a  foreign 
power  in  a  state  of  open  hostility  with  us.  It  does  not 
embrace  rebels  in  insurrection  against  their  own  govern- 
ment. An  enemy  is  always  the  subject  of  a  foreign  power 
who  owes  no  allegiance  to  our  government  or  country.  We 
may,  therefore,  omit  all  consideration  of  this  second  clause 
in  the  constitutional  definition  of  treason.  To  convict  the 
defendants  they  must  be  brought  within  the  first  clause  of 
the  definition.  They  must  be  shown  to  have  committed 
acts  which  amount  to  a  levying  of  war  against  the  United 
States.  To  constitute  a  levying  of  war  there  must  be  an 
assemblage  of  persons  in  force,  to  overthrow  the  govern- 
ment, or  to  coerce  its  conduct.  The  words  embrace  not 
only  those  acts  by  which  war  is  brought  into  existence,  but 
also  those  acts  by  which  war  is  prosecuted.  They  levy 
war  who  create  or  carry  on  war.  The  offense  is  complete, 
whether  the  force  be  directed  to  the  entire  overthrow  of  the 
government  throughout  the  country,  or  only  in  certain  por- 
tions of  the  country,  or  to  defeat  the  execution  and  compel 
the  repeal  of  one  of  its  public  laws. 

It  is  not,  however,  necessary  that  I  should  go  into  any 
close  definition  of  the  words  •*  levying  war,"  for  it  is  not 
sought  to  apply  them  to  any  doubtful  case.  War  has  been 
levied  against  the  United  States.  War  of  gigantic  propor- 
tions is  now  waged  against  them,  and  the  government  is 
struggling  with  it  for  ^its  life.     War  being  levied,  all  who 
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aid  in  its  prosecution,  whether  by  open  hostilities  in  the 
field,  or  by  performing  any  part  in  the  fartheraace  of  the 
common  object,  *' however  minnte  or  however  remote  from 
the  scene  of  action,"  are  equally  guilty  of  treason  within 
the  constitutional  provision.  In  treason  there  are  no  acces- 
sories; all  who  engage  in  the  rebellion  at  any  stage  of  its 
existence,  or  who  designedly  give  to  it  any  species  of  aid 
and  comfort,  in  whatever  part  of  the  country  they  may  be, 
stand  on  the  same  platform ;  they  are  all  principals  in  the 
commission  of  the  crime;  they  are  all  levying  war  iigainst 
the  United  States. 

In  Ex  parte  BoUman  and  Ex  parte  SwaHwout  (4  Cranch, 
127),  Mr.  Chief  Justice  Marshall,  in  delivering  the  opinion 
of  the  Supreme  Court  of  the  United  States,  said:  ''It  is 
not  the  intention  of  the  court  to  say  that  no  individual  can 
be  guilty  of  this  crime  who  has  not  appeared  in  arms  against 
his  country.  On  the  contrary,  if  war  be  actually  levied — 
that  is,  if  a  body  of  men  be  actually  assembled  for  the  pur- 
pose of  effecting  by  force  a  treasonable  purpose,  all  those 
who  perform  any  part,  however  minute,  or  however  remote 
from  the  scene  of  action,  and  who  are  actually  leagued  in 
the  general  conspiracy,  are  to  be  considered  as  traitors." 
And  in  commenting  upon  this  language,  on  the  trial  of  Burr, 
the  same  distinguished  judge  said:  '' According  to  the 
opinion,  it  is  not  enough  to  be  leagued  in  the  conspiracy, 
and  that  war  be  levied,  but  it  is  also  necessary  to  perform  a 
part;  that  part  is  the  act  of  levying  war.  That  part,  it  is 
true,  may  be  minute;  it  may  not  be  the  actual  appearance 
in  arms,  and  it  may  be  remote  from  the  scene  of  action,  that 
is,  from  the  place  where  the  army  is  assembled;  but  it  must 
be  a  part,  and  that  part  must  be  performed  by  a  person  who 
is  leagued  in  the  conspiracy.  This  part,  however  minute  or 
remote,  constitutes  the  overt  act,  of  which  alone  the  person 
who  performs  it  can  be  convicted."  (2  Burr's  Trial,  438-9.) 
The  indictment  in  the  present  case,  as  I  have  already  stated, 
is  based  upon  the  second  section  of  the  act  of  July  17,  1862. 
The  Constitution,  although  defining  treason,  leaves  to  Con- 
gress the  authority  to  prescribe  its  punishment.  In  1790, 
Congress  passed  an  act  fixing  to  the  offense  the  penalty  of 
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death.  By  the  first  section  of  the  act  of  July,  1862,  Congress 
gave  a  discretionary  power  to  the  conrts  to  inflict  the  pen- 
alty of  death,  or  fine  and  imprisonment,  providing  that  in 
either  ease  the  slaves  of  the  party  convicted,  if  any  he  have, 
shall  be  liberated.  The  second  section  of  the  act  declares 
''  that  if  any  person  shall  hereafter  incite,  set  on  foot,  assist, 
or  engage  in  any  rebellion  or  insurrection  against  the  author- 
ity of  the  United  States,  or  the  laws  thereof,  or  shall  give 
aid  or  comfort  thereto,  or  shall  engage  in  or  give  aid  and 
comfort  to  any  such  existing  rebellion  or  insurrection, 
and  be  convicted  thereof,  such  person  shall  be  punished  by 
imprisonment  for  a  period  not  exceeding  ten  years,  or  by  a 
fine  not  exceeding  $10,000,  and  by  the  liberation  of  all  his 
slaves,  if  any  he  have,  or  by  both  said  punishments,  at  the 
direction  of  the  court."  The  fourth  section  provides  that 
the  act  shall  not  be  construed  in  any  way  to  affect  or  alter 
the  prosecution,  conviction  or  punishment  of  any  person 
guilty  of  treason  before  its  passage,  unless  convicted  under 
the  act. 

There  would  seem,  upon  a  first  examination,  to  be  an  in- 
consistency between  the  first  and  second  sections  of  this 
act — the  first  section  declaring  a  particular  punishment  for 
treason,  and  the  second  declaring,  for  acts  which  may  con- 
stitute treason,  a  different  punishment.  It  appears  from 
the  debate  in  the  Senate  of  the  United  States,  when  the 
second  section  was  under  consideration,  that  it  was  the 
opinion  of  several  senators  that  the  commission  of  tlie  acts 
which  it  designates  might,  under  some  circumstances,  con- 
stitute an  offense  less  than  treason.  The  Constitution,  as 
you  have  seen,  declares  that  **  treason  against  the  United 
States  shall  consist  only  in  levying  war  or  in  adhering  to 
their  enemies,  giving  them  aid  and  comfort."  Rebels  not 
being  enemies  within  its  meaning,  an  indictment  alleging 
the  giving  of  aid  and  comfort  to  them  had  been,  as  was 
stated,  held  defective.  But  if  such  ruling  had  been  made, 
it  was  made,  we  may  presume,  not  because  the  giving  of  aid 
and  comfort  to  rebels  was  not  treason,  but  because  the  par- 
ties giving  such  aid  and  comfort  were  equally  involved  in 
guilt  with  those  in  open  hostilities  and  should  have  been 
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iadicied  for  levying  war;  for  every  species  of  aid  and  com- 
fort whicb,  if  given  to  a  foreign  enemy,  would  constitute 
treason  within  the  second  clause  of  the  constitutional  pro- 
vision— adhering  to  the  enemies  of  the  United  States — 
would,  if  given  to  the  rebels  in  insurrection  against  the 
government,  constitute  a  levying  of  war  under  the  first 
clause.  The  second  section  of  the  act,  however,  relieves 
the  subject  from  any  difficulty  so  far  as  the  form  of  the  in- 
dictment is  concerned.  It  is  not  necessary  now  to  use  spe- 
cifically the  term  ''levying  war;"  it  will  be  sufficient  if  the 
indictment  follows  the  language  of  the  act,  as  the  indict- 
ment does  in  the  present  case.  But  we  are  unable  to  con- 
ceive of  any  act  designated  in  the  second  section  which 
would  not  constitute  treason,  except  perhaps  as  suggested 
by  my  associate,  that  of  inciting  to  a  rebellion.  If  we  lay 
aside  the  discussion  in  the  Senate,  and  read  the  several  sec- 
tions of  the  act  together,  the  apparent  inconsistency  dis- 
appears. Looking  at  the  act  alone,  we  conclude  that  Con- 
gress intended:  1.  To  preserve  the  act  of  1790,  which 
prescribes  the  penalty  of  death,  in  force  for  the  prosecution 
and  punishment  of  offenses  committed  previous  to  July  17, 

1862,  unless  the  parties  accused  are  convicted  under  the  act 
of  the  latter  date  for  subsequent  offenses;  2.  To  punish 
treason  thereafter  committed  with  death,  or  fine  and  impris- 
onment, in  the  discretion  of  the  court,  unless  the  treason 
consist  in  engaging  in  or  assisting  a  rebellion  or  insurrec- 
tion against  the  authority  of  the  United  States,  or  the  laws 
thereof,  in  which  event  the  death  penalty  is  to  be  aban- 
doned, and  a  less  penalty  inflicted.  By  this  construction, 
the  apparent  inconsistency  in  the  provisions  of  the  different 
sections  is  avoided,  and  effect  given  to  each  clause  of  the 
act.  The  defendants  are  therefore  in  fact  on  trial  for  trea- 
son, and  they  have  had  all  the  protection  and  privileges 
allowed  to  parties  accused  of  treason,  without  being  liable, 
in  case  of  conviction,  to  the  penalty  which  all  other  civilized 
nations  have  awarded  to  this,  the  highest  of  crimes  known 
to  the  law. 

The  indictment  charges  that  on  the  sixteenth  of  March, 

1863,  and  long  before  and  since,  an  open  and  public  rebel- 
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lioD  by  certain  citizens  of  the  United  States,  under  a  pre- 
tended government  called  the  Confederate  St&tes  of  America, 
has  existed  against  the  United  States  and  their  authority 
and  h\w8;  that  the  defendants,  in  disregard  of  their  allegiance 
to  the  United  States,  did  on  that  d^iy,  and  divers  other 
times  before  and  since,  at  the  city  of  San  Francisco,  ''  ma- 
liciously and  traitorously"  engage  in,  and  give  aid  and  com- 
fort to  the  said  rebellion ;  that  in  the  prosecution  and  exe- 
cution of  their  ''treasonable  and  traitorous'*  purposes,  they 
procured,  prepared,  fitted  out  and  armed  a  schooner  called 
the  c7.  M,  Chapman,  then  lying  within  the  port  of  San  Fran- 
cisco, with  the  iutent  that  the  same  should  be  employed  'in 
the  service  of  the  rebellion,  to  cruise  on  the  high  seas,  and 
commit  hostilities  upon  the  citizens,  property  and  vessels 
of  the  United  States;  and  that  they  entered  upon  the  said 
schooner  and  sailed  from  the  port  of  San  Francisco  xipoa 
such  cruise  in  the  service  of  said  rebellion.  In  other  words, 
the  indictment  alleges:  1.  Theexistence  of  a  rebellion  against 
the  United  States,  their  authority  and  laws;  2.  That  the 
defendants  traitorously  engaged  in  and  gave  aid  and  com- 
fort to  the  same;  3.  That  in  the  execution  of  their  treason- 
able and  traitorous  purposes,  they  procured,  fitted  out,  and 
armed  a  vessel  to  cruise  in  the  service  of  the  rebellion  upon 
the  high  seas,  and  commit  hostilities  against  the  citizens, 
property  and  vessels'  of  the  United  States;  4.  That  tLey 
sailed  in  their  vessel  from  the  port  of  San  Francisco  upon 
such  cruise  in  the  service  of  the  rebellion. 

The  existence  of  the  rebellion  is  a  matter  of  public  noto- 
riety, and  like  matters  of  general  and  public  concern  to  the 
whole  country,  may  be  taken  notice  of  by  judges  and  jurieS 
without  that  particular  proof  which  is  required  of  the  other 
matters  charged.  The  public  notoriety,  the  proclamations 
of  the  President,  and  the  acts  of  Congress  are  sufficient 
proof  of  the  allegation  of  the  indictment  in  this  respect. 
The  same  notoriety  and  public  documents  are  also  sufficient 
proof  that  the  rebellion  is  organized  and  carried  on  under 
a  pretended  government,  called  the  Confederate  States  of 
America. 

As  to  the  treasonable  purposes  of  the  defendants  there  is 
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no  conflict  in  tLe  evidence.  It  is  tme  the  principal  witnesses 
of  the  government  are,  according  to  their  own  statements, 
co-conspirators  with  the  defendants  and  equally  involved  in 
guilt  with  them,  if  guilt  there  be  in  any  of  them.  But  their 
testimony,  as  you  have  seen,  has  been  corroborated  in  many 
of  its  essential  details.  You  are,  however,  the  exclusive 
judges  of  its  credibility.  The  court  will  only  say  to  you 
that  there  is  no  rule  of  law  which  excludes  the  testimony  of 
an  accomplice,  or  prevents  you  from  giving  credence  to  it, 
when  it  has  been  corroborated  in  material  particulars.  In- 
deed, gentlemen,  I  have  not  been  able  to  perceive  from  the 
afgnment  of  counsel  that  the  truth  of  the  material  portions 
of  their  testimony  has  been  seriously  controverted.     ^ 

It  is  not  necessary  that  I  should  state  in  detail  the  evi- 
dence produced.  I  do  not  propose  to  do  so.  It  is  sufficient 
to  refer  to  its  general  purport.  It  is  not  denied,  and  will 
not  be  denied,  that  the  evidence  tends  to  establish  that  Har- 
pending  obtained  from  the  president  of  the  so-called  Con- 
federate States  a  letter  of  marque — a  commission  to  cruise 
in  their  service  on  the  high  seas,  in  a  private  armed  vessel, 
and  commit  hostilities  against  the  citizens,  vessels  and 
property  of  the  United  States;  that  Tiis  co-defendants  and 
and  others  entered  into  a  conspiracy  with  him  to  purchase, 
and  fit  out,  and  arm  a  vessel,  and  cruise  under  the  said 
letter  of  marque,  iu  the  service  of  the  rebellion;  that  in 
pursuance  of  the  couspii*acy  they  purchased  the  schooner 
«/.  M.  Chapman;  that  they  purchased  cannon,  shells  and 
ammunition,  and  the  means  usually  required  in  enterprises 
of  that  kind,  and  placed  them  on  board  the  vessel;  that 
th^y  employed  men  for  the  management  of  the  vessel;  and 
that,  when  everything  was  in  readiness,  they  started  with 
the  vessel  from  the  wharf,  with  the  intention  to  sail  from 
the  port  of  San  Francisco  on  the  arrival  on  board  of  the 
captain,  who  was  momentarily  expected.  Gentlemen,  I  do 
not  propose  to  say  anything  to  you  upon  the  much  disputed 
questions  whether  or  not  the  vessel  ever  did,  in  fact,  sail 
from  the  port  of  San  Francisco,  or  whether,  if  she  did  sail, 
she  started  on  the  hostile  expedition.  In  the  judgment  of 
the  court  they  are  immaterial,  if  you  find  the  facts  to  be 
what  I  have  said  the  evidence  tends  to  establish. 
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Wheu  Harpending  received  the  letter  of  marque,  witb  the 
intention  of  using  it,  if  such  be  the  cas6  (and  it  is  stated 
by  one  of  the  witnesses  that  he  represented  that  he  went  on 
horseback  over  the  plains  expressly  to  obtain  it),  he  became 
leagued  with  the  insurgents — the  conspiracy  between  him 
and  the  chiefs  of  the  rebellion  was  complete;  it  was  a  con- 
spiracy to  commit  hostilities  on  the  high  seas  against  the 
United  States,  their  authority  and  laws.  If  the  other  de- 
fendants united  with  him  to  carry  out  the  hostile  ezpeditioUy 
they,  too,  became  leagued  with  him  and  the  insurgent  chiefs 
in  Yirginia  in  the  general  conspiracy.  The  subsequent  pur- 
chasing of  the  vessel,  and  the  guns,  and  the  ammunition,  and 
the  employment  of  the  men  to  manage  the  vessel,  if  these  acts 
were  done  in  furtherance  of  the  common  design,  were  overt 
acts  of  treason.  Together,  these  acts,  complete  the  essen- 
tial charge  of  the  indictment.  In  doing  them,  the  defend- 
ants were  performing  a  part  in  aid  of  the  great  rebellion. 
They  were  giving  it  aid  and  comfort. 

It  is  not  essential  to  constitute  the  giving  of  aid  and  com- 
fort that  the  enterprise  commenced  should  be  successful 
and  actually  render  assistance.  If,  for  example,  a  vessel 
fully  equipped  and  armed  in  the  service  of  the  rebellion 
should  fail  in  its  attack  upon  one  of  our  vessels  and  be 
itself  captured,  no  assistance  would  in  truth  be  rendered  to 
the  rebellion;  but  yet,  in  judgment  of  law,  in  legal  intent, 
the  aid  and  comfort  would  be  given.  So  if  a  letter  con- 
taining important  intelligence  for  the  insurgents  be  for- 
warded, the  aid  and  comfort  are  given,  though  the  letter  be 
intercepted  on  its  way.  Thus  Foster,  in  his  treatise  on 
Crown  Law,  says:  **  And  the  bare  sending  money  or  pro- 
visions, or  sending  intelligence  to  rebels  or  enemies,  which 
in  most  cases  is  the  most  effectual  aid  that  can  be  given 
them,  will  make  a  man  a  traitor,  though  the  money  or  intel- 
ligence should  happen  to  be  intercepted;  for  the  party  in 
sending  it  did  all  he  could;  the  treason  was  complete  on  his 
part,  though  it  had  not  the  effect  he  intended." 

"Wherever  overt  acts  have  been  committed  which,  in  their 
natural  consequence,  if  successful,  would  encourage  and 
advance  the  interests  of  the  rebellion,  in  judgment  of  law 
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aid  and  comfort  are  given.  Whether  aid  and  comfort  are 
given — the  overt  acts  of  treason  being  established — is  not 
left  to  the  balancing  of  probabilities — it  is  a  conclusion  of 
law. 

If  the  defendants  obtained  a  letter  of  marqne  from  the 
president  of  the  so-called  Confederate  States,  the  fact  does 
not  exempt  them  from  prosecution  in  the  tribunals  of  the 
country  for  the  acts  charged  in  the  indictment.  The  exist- 
ence of  civil  war,  and  the  application  of  the  rules  of  war  to 
particular  cases,  under  special  circumstances,  do  not  implv 
the  renunciation  or  waiver  by  the  Federal  government  of 
any  of  its  municipal  rights  as  sovereign  toward  the  citizens 
of  the  seceded  States. 

As  matter  of  policy  and  humanity,  the  government  of  the 
United  States  has  treated  the  citizens  of  the  so-called  Con- 
federate States,  taken  in  open  hostilities,  as  prisoners  of 
war,  and  has  thus  exempted  them  from  trial  for  violation  of 
its  municipal  laws.  But  the  courts  have  no  such  dispensing 
power;  they  can  only  enforce  the  laws  as  they  find  them 
upon  the  statute-book.  They  cannot  treat  any  new  govern- 
ment as  having  authority  to  issue  commissions  or  letters  of 
marque  which  will  afford  protection  to  its  citizens  until  the 
legislative  and  executive  departments  have  recognized  its 
existence.  The  judiciary  follows  tdie  political  department 
of  the  government  in  these  particulars.  By  that  depart- 
ment the  rules  of  war  have  been  applied  only  in  special 
cases;  and  notwithstanding  the  application,  Congress  has 
legislated  in  numerous  instances  for  the  punishment  of  all 
parties  engaged  in  or  rendering  assistance  in  any  way  to  the 
existing  rebellion.  The  law  under  which  the  defendants  are 
indicted  was  passed  after  captives  in  war  had  been  treated 
and  exchanged  as  prisoners  of  war,  in  numerous  instances. 

But  even  if  full  belligerent  rights  had  been  conceded  to 
the  Confederate  States,  such  rights  could  not  be  invoked 
for  the  protection  of  persons  entering  within  the  limits  of 
States  which  have  never  seceded,  and  secretly  getting  up 
hostile  expeditions  against  our  government  and  its  authority 
and  laws.  The  local  and  temporary  allegiance,  which  every 
one — citizen  or  alien — owes  to  the  government  under  which 
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be  at  the  time  lives,  is  sufficient  to  subject  him  to  the  pen- 
alties of  treason.^ 

These,  gentlemen,  constitute  all  the  instructions  I  have 
to  give.  My  associate.  Judge  Hoffman,  "virill  submit  some 
further  observations  to  j'ou.  The  case  is  one  of  much 
interest — ^not  because  it  is  the  only  case  for  treason  tried  in 
the  State,  but  because  of  the  great  importance  of  the  prin- 
ciples involved.  As  you  will  weigh  carefully  the  evidence, 
and  be  guided  by  the  instructions  of  the  court,  you  will 
have  no  difficulty  in  reaching  an  intelligent  and  just  verdict. 

Hoffman,  J.,  also  charged  the  jury  as  follows:  Gentlemen 
of  the  Jury:  At  the  request  of  the  presiding  judge,  I  have 
prepared  some  observations  which,  in  my  judgment,  it  is 
not  important  that  I  should  read.  The  ruling  of  the  court 
on  the  principal  point  involved,  a  ruling  in  which  I  entirely 
concur,  renders  immaterial  much  of  what  I  am  about  to  say 
to  you.  As,  however,  the  presiding  judge  deems  it  proper 
that  our  views  should  be  made  known  on  all  the  points 
debated  at  the  bar,  I  will  read  what  I  have  prepared,  pre- 
mising that  if  in  anything  I  shall  go  beyond  the  charge  just 
delivered,  what  I  say  is  to  be  taken  as  the  expression  of  my 
individual  opinion.  The  charge  of  the  presiding  judge  is 
to  be  exclusively  received  as  the  opinion  and  instructions 
of  the  court. 

The  defendants  in  this  case  are  indicted  under  the  second 
section  of  the  act  of  July,  1862.  The  indictment  in  sub- 
stance charges  them  with  having  engaged  in,  and  given  aid 
and  comfort  to  the  existing  rebellion,  by  fitting  out,  arming 
and  equipping  a  vessel,  with  intent  that  she  should  cruise 
in  the  service  of  the  so-called  Confederate  States,  under  a 
letter  of  marque  issued  by  the  pretended  authorities  of  those 
States,  against  the  vessels  and  commerce  of  the  United 
States.  And  that  she  did  in  fact  sail  from  this  port  in  such 
service,  and  under  a  letter  of  marque,  on  the  alleged  cruise. 

In  the  Constitution  of  the  United  States  it  is  declared  that 
the  crime  of  treason  shall  consist  only  in  levying  war 
against  the  United  States,  and  in  adhering  to  their  enemies, 
giving  them  aid  and  comfort.     The  last  branch  of  this  defi- 
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nitiou  bas  always  been  admitted  to  apply  only  to  cases  of 
adhering,  and  giving  aid  aud  comfort  to,  foreign  public  ene* 
mies.  It  was  therefore  held  that  an  indictment  charging 
the  defendant  with  having  given  aid  and  comfort  to  domestic 
rebels  was  bad,  and  that  the  acts  should  be  charged  as  *'  a 
levying  of  war  against  the  United  States."  It  appears, 
however,  to  have  been  considered  by  Congress  that  some 
acts  might  be  committed  which  would  constitute  an  '*  en- 
gaging in  the  present  rebellion,  and  giving  it  aid  and  com* 
fort,"  which  woiild  not  amount  to  a  levying  of  war,  or  to  the 
crime  of  treason,  within  the  meaning  of  the  Constitution. 
Under  this  idea,  the  act  of  1862,  in  its  first  section,  re- 
enacts  the  former  statute  against  treason  eo  nomi7ie,  but 
modifies,  in  some  respects,  the  penalty,  while  the  second 
section  denounces,  as  if  it  w.ere  a  different  offense,  the  *'  en- 
gaging in,  and  giving  aid  and  comfort  to,  the  existing  rebel- 
lion." We  have  not  been  able  to  concur  in  the  view  which 
Congress  seems  to  have  taken  of  the  offenses  created  by 
these  sections. 

Every  act  which,  if  performed  with  regard  to  a  public 
and  foreign  enemy,  would  amount  to  ''an  adhering  to  him, 
giving  him  aid  and  comfort,"  will,  with  regard  to  a  domestic 
rebellion,  constitute  a  levying  of  war.  And,  conversely, 
every  act  which,  with  regard  to  a  domestic  rebellion,  will 
constitute  *'a  levying  of  war,"  will,  with  regard  to  a  for- 
eign enemy,  constitute  ''an  adhering  to  him,  giving  him  aid 
and  comfort."  "Every  species  of  aid  or  comfort,"  says 
East,  "which,  when  given  to  a  rebel  within  the  realm, 
would  make  the  subject  guilty  of  levying  war,  will,  if  given 
to  an  enemy,  whether  within  or  without  the  realm,  make  the 
party  guilty  of  adhering  to  the  king's  enemies;"  and  for  this 
he  cites  numerous  authorities.  (1  East,  Crown  Law,  78.) 
That  this  must  be  so  is  evident  on  grounds  of  reason  alone. 
As  the  framers  of  the  Constitution  restricted  the  crime  of 
treason  to  two  classes  of  cases  only,  the  one  "adhering  to 
the  public  enemy,  giving  him  aid  and  comfort;"  the  other 
"levying  war  against  the  United  States,"  what  motive  can 
be  suggested  for  attaching  any  less  guilt  to  him  who  aids 
and  comforts  a  rebellion,  than  to  him  who  aids  and  comforts 
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a  public  enemy  ?  A  moment's  consideration  of  the  magni- 
tude and  power  of  the  present  rebellion,  its  aim  not  merely 
to  cbange  the  form  of  government,  or  to  resist  the  laws,  but 
to  dismember  the  country,  and  to  destroy  forever  our  in- 
tegrity as  a  nation,  and  to  inflict  a  fatal  blow  on  tbe  cause 
of  human  progress  and  civilization,  will  convince  us  that 
the  dangers  to  be  apprehended  are  as  great,  and  the  guilt 
of  the  actors  as  deep,  when  aid  and  comfort  are  given  to  a 
domestic  rebellion,  as  when  given  to  a  public  enemy.  If, 
then,  every  species  of  aid  and  comfort  given  to  the  present 
rebellion  constitutes  a  levying  of  war,  it  follows  that  in  the 
two  sections  of  the  act  referred  to,  Congress  has  denounced 
the  same  crime;  and  that  a  party  amenable  to  the  second 
section  for  having  ''engaged  in  the  rebellion  and  given  it 
aid  and  comfort,"  must  also  be  guilty  of  treason  by  levying 
war  against  the  United  States. 

As,  then,  the  offenses  described  are  substantially  the 
same,  though  a  different  penalty  is  attached  to  their  com- 
mission by  the  sections  referred  to,  it  was  held  by  the  court, 
under  the  first  indictment,  which  was  in  terms  for  treason, 
that  the  smaller  penalty  could  alone  be  inflicted,  that  the 
prisoners  could  not  be  capitally  punished,  and  could  there- 
fore be  admitted  to  bail.  On  the  same  grounds,  it  was  con- 
sidered that  under  the  present  indictment,  which  pursues 
the  language  of  the  second  section,  the  offense  charged  was 
treason;  that  both  the  offense  as  described  and  the  overt 
acts  charged  amounted  to  that  crime,  and  that  the  accused 
were  entitled  to  all  the  privileges  secured  by  the  Constitu- 
tion or  allowed  by  law  to  parties  on  trial  for  treason ;  and 
this,  notwithstanding  that  in  consequence  of  the  legislation 
referred  to,  the  penalty  of  treason  could  not  be  inflicted. 
In  determining,  therefore,  whether  the  defendants  can  be 
convicted  under  this  indictment,  it  will  be  proper  to  con- 
sider whether  their  acts  constitute  in  law  ''a  levying  of 
war;"  for  ''an  engaging  in  a  rebellion  and  giving  it  aid  and 
comfort,"  amounts  to  a  levying  of  war;  while  at  the  same 
time  we  may  also  inquire  whether  their  acts  are  such  as 
would,  if  done  with  regard  to  a  public  enemy,  constitute  an 
adherence  to  him,  "giving  him  aid  and  comfort." 
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With  regard  to  levying  of  war,  it  is  said  by  Mr.  Chief 
Justice  Marshall,  that  "when  war  is  actually  levied,  that  is, 
if  a  body  of  men  be  actually  assembled  for  the  purpose  of 
effecting  by  force  a  treasonable  purpose,  all  those  who  per- 
form a  part,  however  minute  or  however  remote  from  the 
scene  of  action,  and  who  are  actually  leagued  in  the  general 
conspiracy,  are  to  be  considered  as  traitors."  That  war  has 
actually  been  levied,  and  is  now  desolating  a  large  portion 
of  our  country,  is  not  disputed.  The  question  then  is, 
have  the  defendants  leagued  themselves  with  the  rebellion, 
and  in  furtherance  of  the  common  design,  performed  a  part, 
however  minute,  toward  its  accomplishment? 

You  have  heard  the  testimony  adduced  to  establish  the 
treasonable  designs  long  since  entertained  and  attempted  to 
be  put  in  execution  by  the  accused;  that  in  furtherance  of 
this  design  a  letter  of  marque  was  procured  from  the  author- 
ities of  the  so-called  Confederate  States;  that  a  vessel  was 
purchased,  arms  and  ammunition  placed  on  board,  and  a 
crew  engaged  for  the  enterprise,  who,  if  not  actually  apprised 
of  all  the  designs  of  the  leaders,  were  selected  by  them  for 
the  purpose  of  using  them  as  the  crew,  and  with  the  full 
assurance  that  they  would  be  willing  or  could  be  compelled 
to  embark  in  the  enterprise;  that  a  false  manifest  and  bills 
of  lading  were  prepared,  the  vessel  cleared,  and  the  men 
mustered  in  her  hold,  armed  and  ready  to  set  sail;  that  she 
started  from  the  wharf,  was  pursued,  and  after  an  abortive 
attempt  to  escape  and  continue  on  her  voyage,  and  some 
preparations  for  resistance,  she  was  captured.  The  inten- 
tion with  which  all  these  things  were  done  is  not  doubtful. 
They  were  done  with  the  view  of  arming  and  fitting  out  the 
vessel  to  sail  as  a  privateer  against  the  commerce  of  the 
United  States,  and  thus  to  take  part  in,  and  on  the  ocean  to 
carry  on  the  war,  which,  in  other  portions  of  the  country, 
is  now  being  levied  against  the  United  States.  They  were 
done  in  furtherance  of  the  common  pui'pose  of  the  rebels 
elsewhere  engaged,  and  in  league  with  them  to  accomplish 
the  objects  of  the  rebellion. 

If  you  believe,  from  the  evidence,  that  these  acts  were 
done  with  the  purpose  and  intention  I  have  stated,  they  are 
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sufficient,  in  the  opinion  of  tbe  conrt,  to  constitute  a  '^eyy- 
ing  of  war''  against  the  United  States  within  the  meaning 
of  the  Constitution.  Much  stress  was  laid  by  the  defend- 
ants' counsel  on  the  fact  that  it  was  stated  by  Libby  to  have 
been  the  design  of  the  parties  to  proceed  to  Manzanillo,  and 
there  to  fill  up  the  letter  of  marque,  enroll  the  names  of  the 
crew,  and  dispatch  a  copy  of  the  letter  of  marque,  with  the 
names  of  the  crew  attached,  to  the  authorities  of  the  Con- 
federate States.  But  it  has  appeared  to  us  that  that  circum- 
stance is  immaterial.  The  letter  of  marque  seems  to  have 
been  issued  in  blank,  that  is,  the  name  of  the  vessel,  ber 
tonnage,  and  other  particulars  usually  inserted,  were  left  to 
be  filled  up  when  the  vessel  was  procured.  Obtained,  as 
this  letter  must  have  been,  in  advance  of  the  procurement 
of  any  vessel  or  enlisting  of  a  crew,  it  could  have  been 
issued  in  no  other  form  so  as  to  serve  its  purpose.  But  it 
was  in  the  hands  of  the  defendants,  ready  to  be  filled  up  at 
any  moment.  There  is  no  proof  that  after  Law  saw  it,  it 
may  not  have  been  filled  up  whenever  those  who  held  it 
saw  fit  to  do  so.  Its  importance  in  this  case  does  not  con- 
sist in  any  authority  it  gave  to  levy  war  on  the  United  States, 
to  confer  which,  had  it  been  issued  by  a  belligerent  power, 
the  observance  of  eveiy  formality  might  be  necessary;  but 
as  showing  that  the  defendants  were  in  league  with  the 
rebellion,  and  that  they  were  co-operating  with  those  actually 
levying  war  in  other  parts  of  the  country,  for  the  attainment 
of  a  common  object. 

But  the  indictment  charges,  not  "a  levying  of  war,"  but 
''an  engaging  in  the  rebellion,  and  giving  to  it  aid  and  com- 
fort." Although,  as  before  observed,  these  charges  amount 
to  a  levying  of  war,  yet  it  will  be  convenient  to  consider  for 
a  moment  whether  the  overt  acts  proved  against  these  de- 
fendants are  such  as  would,  if  done  in  aid  of  a  public  enemy, 
constitute  ''an  adherence  to  him,  giving  him  aid  and  com- 
fort." For  you  will  perceive  that  the  terms  employed  are 
those  heretofore  used  with  respect  to  treason,  by  aiding  a 
public  enemy;  and  they  are  now,  for  the  first  time,  applied 
to  acts  done  in  aid  of  a  domestic  rebellion.  The  nature  of 
the  acts  constituting  the  offense,  with  reference  to  a  public 
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eneiDj,  may  therefore  properly  be  considered  in  this  in- 
quiry; for  it  is  evident  that  Congress  refen-ed,  by  this  sec- 
tion, to  sach  acts  aswoald,  if  done  in  aid  of  a  public  enemy, 
have  constituted  ''an  adherence  to  him,  giving  him  aid  and 
comfort." 

It  is  perhaps  not  easy,  by  a  general  definition,  to  describe 
all  the  acts  "virhich  would  amount,  in  judgment  of  law,  to  a 
giving  of  aid  and  comfort  to  an  enemy.  The  text  writers, 
as  we  have  seen,  describe  it  on  general  terms  as  including 
all  such  acts  as  would,  if  given  to  a  rebel  within  the  realm, 
nmoQut  to  **a  levying  of  war."  What  constitutes  a  levying 
of  war  has  already  beeu  considered;  but  in  the  point  of 
view  in  which  I  am  now  treating  the  question,  it  is  neces- 
sary to  examine  what  acts  have  been  held  to  be  ''a  giving 
of  aid  and  comfort "  to  a  public  enemy,  and  to  see  whether 
the  acts  committed  by  the  defendants  in  respect  of  this  re- 
bellion are  of  the  same  nature. 

Among  the  cases  mentioned  by  the  writers  of  ''  an  adhering 
to  the  enemy,  giving  him  aid  and  comfort,"  are  the  follow- 
ing: 

Raising  men  in  England  with  intent  to  dethrone  the  king, 
and  sending  them  abroad  to  the  enemy  (the  French). 

Taking  treasonable  papers  in  a  boat  to  go  on  board  a 
vessel  bound  to  France,  where  they  were  to  be  used  for 
treasonable  purposes;  and,  indeed,  every  species  of  trea- 
sonable correspondence  with  the  enemy,  although  the  in- 
telligence may  not  have  reached  him.  And,  in  general,  the 
mere  sending  of  money,  provisions  or  intelligence  to  the 
enemy,  is  giving  him  aid  and  comfort,  though  on  the  way  they 
should  happen  to  be  intercepted,  and  never  reach  him.  So, 
too,  it  has  been  held  that  cruising  on  the  king's  subjects 
under  a  French  commission,  France  being  then  at  war  with 
England,  is  an  adhering  to  the  king's  enemies,  though  no 
other  act  of  hostility  was  laid  or  proved.  It  was  not  denied 
at  the  bar  that  a  similar  act,  under  a  letter  of  marque  issued 
by  the  authorities  of  the  so-called  Confederate  States,  would 
constitute  both  a  levying  of  war  and  an  "engaging  in  the 
rebellion,  giving  it  aid  and  comfort." 
/^  But  it  was  contended  that  in  this  case  the  voyage  was  not 
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commeDced  by  the  sailiag  of  the  vessel;  and,  secoud,  that 
if  it  were,  it  was  not  a  cruise  against  the  commerce  of  the 
United  States  and  in  aid  of  the  rebellion,  inasmuch  as  the 
intention  was  not  to  commit  hostilities  immediately,  but  to 
proceed  to  a  neutral  port,  and  from  thence  enter  upon  the 
execution  of  the  treasonable  design. 

First.  As  to  whether  the  vessel  can  be  deemed  to  have  sailed 
upon  her  voyage?  The  sailing  of  a  vessel,  or  the  com- 
mencement of  voyage,  depends  upon  what  acts  are  done  and 
the  intention  of  the  parties  who  do  them.  In  general,  a 
voyage  is  deemed  to  have  been  commenced  when  the  vessel 
in  readiness  for  sea  quits  her  wharf  or  other  place  of  moor- 
ing without  the  intention  of  returning  to  it.  B(tt  the  infer- 
ence to  be  drawn  from  this  fact  may  undoubtedly  be  re- 
butted by  proof  of  an  intention  not  to  commence  the  voy- 
age at  that  time.  If,  for  example,  a  vessel  which  has  been 
fully  laden  and  cleared  at  the  custom-house,  and  is  about  to 
sail,  should,  by  orders  from  her  owners,  be  detained,  the 
fact  that,  to  save  wharfage  or  from  other  considerations  of 
convenience,  her  master  has  taken  her  into  the  stream,  and 
there  brought  her  to  an  anchor,  would  not  justify  us  in  con- 
sidering her  as  having  sailed,  or  the  voyage  as  having  com- 
menced, notwithstanding  that  she  has  no  intention  of  re- 
turning to  the  wharf  or  to  her  former  moorings.  On  the 
other  hand,  if  a  vessel  quits  the  wharf  with  the  intention  of 
proceeding  on  her  voyage,  the  latter  will  be  deemed  to  have 
commenced,  notwithstanding  that  she  expects  and  intends 
to  wait  until  a  pilot  can  be  procured  or  discharged,  or  until 
the  tide  turns,  or  other  cause  of  temporary  delay  be  re- 
moved. 

In  the  case  at  bar,  the  only  testimony  on  the  point,  and 
that  on  which  the  defendants  rely,  is  the  statement  made  by 
Libby.  It  appears,  from  his  account,  that  the  guns,  ammu- 
nition and  other  cargo  being  on  board,  and  the  vessel 
cleared,  it  was  determined  to  set  sail  as  soon  as  the  tide 
served  on  Sunday  morning.  The  men  who  were  to  form 
the  crew  were  thereupon  taken  on  board  during  the  middle 
of  Saturday  night,  and  secreted  in  the  hold.  Law,  who 
was  to  act  as  captain,  or  rather  sailing-master,  left  the  ship 


Dist.  Cal.]      United  States  v.  Gbeathouse.  481 

1863.]  Opiuion  of  the  Go nrt— Hoffman,  J. 

in  the  evening,  promising  to  return  during  tbe  night,  and 
assist  in  getting  the  men  on  board.  As  the  night  wore  on, 
and  he  failed  to  make  his  appearance,  some  doubts  of  his 
fidelity  appear  to  have  been  entertained.  Bubery  suggested 
the  expediency  of  going  xritliout  him,  but  this  was  over- 
ruled by  Greathouse  and  Libby,  the  latter  observing  that 
the  vessel  was  fast  aground,  and  could  not  immediately  de- 
part. 

About  daylight,  the  tide  having  sufficiently  risen,  the 
lines  were  cast  off,  and  the  vessel  hauled  alongside  of  a 
schooner  which  lay  near.  Her  jib  was  then  hoisted  and 
she  ran  out  into  the  stream;  but  the  tide  being  strong,  the 
mainsail  was  loosed  and  hoisted  one-half  or  two-thirds  of 
the  way  up,  when  boats  were  observed  leaving  the  United 
States  ship  Cyane,  apparently  in  pursuit.  Becoming  sat- 
isfied that  such  was  the  case,  Libby  and  Greathouse  took 
hold  of  the  main  halliards  to  pnll  the  sail  further  up,  but 
desisted  from  the  attempt  on  fiuding  it  impracticable  to  es- 
cape, there  being  no  breeze.  The  vessel  was  almost  imme- 
diately afterward  boarded  by  the  United  States  officers. 

It  is  contended  that,  under  these  circumstances,  the  ves- 
sel cannot  be  deemed  to  have  sailed  or  commenced  her  voy- 
age, as  there  was  no  intention  immediately  to  depart.  To 
arrive  at  the  intention  of  the  parties,  we  must  consider  all 
the  circumstances. 

That  the  vessel  was  ready  for  sea — that  every  preparation 
for  the  enterprise  was  completed — is  admitted,  except  that 
Law  had  not  come  on  board  with  the  translation  of  certain 
documents  relating  to  the  cargo,  which  it  was  thought  de- 
sirable to  have.  The  presence  of  so  large  a  number  of  men 
in  the  hold  rendered  any  delay  dangerous,  if  not  impracti- 
cable. How  long  they  would  have  waited  for  Law  does  not 
appear.  His  failure  to  join  the  vessel  during  the  night,  ac- 
cording to  agreement,  had  already  awakened  suspicion,  and 
though  the  suggestion  to  sail  without  him  was  not  acceded 
to,  yet  it  may  have  been  overruled  as  much  in  consequence 
of  Libby's  remark,  that  the  vessel  was  hard  aground  and 
must  wait  until  the  tide  rose,  as  from  any  fixed  resolution 

not  to  sail  without  him.     This  conversation  occurred  dur- 
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ing  the  night,  but  wheu  daylight  came,  and  the  tide  served, 
the  vessel,  in  accordance  with  the  previous  design  of  the 
parties,  cast  off  her  lines,  set  her  sails  and  hauled  into  the 
stream.  It  is  impossible  to  know  how  long  she  would  have 
waited  for  Law.  Every  hour  that  elapsed  must  have  tended 
to  strengthen  their  suspicions  of  his  treachery  and  furnished 
additioual  motives  for  instant  departure.  But  even  assum* 
that  they  would  have  for  a  short  time  delayed  proceeding 
on  the  voyage,  in  the  hope  that  he  would  join  them  at  the 
last  moment,  we  do  not  consider  that  such  a  contingent  and 
indefinite  intention  which,  from  its  nature,  was  liable  to  be 
abandoned  at  any  moment,  is  sufficient  to  justify  you  in 
saying  that  the  voyage  was  not  commenced.  The  case  seems 
in  no  respect  to  differ  from  that  of  a  vessel  which  leaves  her 
moorings  for  the  purpose  of  going  to  sea,  but  with  the  in- 
tention of  suspending  her  voyage  for  a  short  time  while  she 
awaits  the  arrival  of  a  pilot,  who  is  momentarily  expected. 
There  may  have  been  an  intention  to  suspend,  for  a  brief 
period,  the  prosecution  of  a  voyage  already  commenced,  but 
it  was  not  the  postponement  of  the  commencing  of  the  voy- 
age. If,  therefore,  from  the  evidence,  you  believe  the  facts 
to  be  as  I  have  detailed,  our  opinion  is  that  they  are  suf- 
ficient in  law  to  constitute  a  sailing  of  the  vessel  and  a  com- 
mencement of  the  voyage. 

But  it  is  contended  that,  assuming  the  vessel  to  have 
sailed,  she  did  not  sail  on  a  voyage  which  can  be  considered 
"a  cruise  to  commit  hostilities  upon  the  commerce  of  the 
United  States."  The  determination  of  this  point  also  de- 
pends upon  the  acts  and  intentions  of  the  parties.  It  is 
stated  by  both  Law  and  Libby,  that  the  scheme  or  design 
of  the  expedition  was  to  proceed  from  this  port  to  the  island 
of  Guadalupe,  where  the  men,  the  arms  and  ammunition 
were  to  be  landed.  The  vessel  was  then  to  proceed  to 
Manzanillo,  and  deliver  her  other  cargo.  Here  her  letter 
of  marque  was  to  be  filled  up,  her  crew  formally  enrolled, 
and  a  copy  of  the  letter  and  crew  list  sent  to  the  authorities 
of  the  Confederate  States.  From  Manzanillo  she  was  to 
return  to  Guadalupe,  construct  a  deck  and  some  houses  for 
het'  crew,  take  on  board  her  guns  and  ammunition,  and  pro- 
ceed to  depredate  upon  our  commerce. 
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It  is  contended  that,  as  hostilities  were  not  immediately 
to  commence,  and  as  the  voyages  to  Guadalupe,  thence  to 
Manzanillo,  and  thence  back  to  Guadalupe,  were  to  be 
peaceful,  the  vessel  cannot  be  regarded  as  having  been 
"engaged,"  when  sailing  from  this  port,  **on  a  cruise  to 
commit  hostilities  against  the  United  States,"  nor  until  her 
letter  of  marque  was  filled  up  as  being  "  in  the  service  of 
the  Confederate  States."  But  it  can  hardly  be  contended 
that  the  mere  postponement  of  actual  hostilities  can  deprive 
the  voyage  of  the  character  stamped  upon  it  by  its  main 
purpose  and  design.  If,  for  example,  it  had  been  deter- 
mined not  to  attack  any  vessel  before  reaching  a  certain 
latitude,  or  until  a  treasure-laden  steamer  should  be  fallen 
in  with,  which  it  was  known  would  not  sail  until  the  expira- 
tion of  some  weeks,  such  a  determiuation  could  not  alter 
the  nature  of  the  voyage  as  a  cruise  against  the  commerce 
of  the  United  States.  Nor  could  an  intention  to  stop  at 
one  or  more  ports  before  commencing  hostilities  have  any 
such  effect,  where  it  appears  that  such  preliminary  voyages 
are  subordinate  to  the  main  design,  and  are  undertaken  in 
furtherance  of  and  as  conductive  to  the  paramount  object 
for  which  the  vessel  was  bought,  armed,  equipped,  and 
caused  to  sail. 

Gases  might  occur  where  the  guilty  design  is  intended  to 
be  carried  into  execution  at  a  remote  time  and  place,  and 
subsequent  to  other  peaceful  voyages  first  to  be  accom- 
plished. If,  for  example,  the  design  were  to  sail  from  this 
port  to  Hongkong,  and  deliver  a  cargo;  thence  to  proceed, 
with  a  like  object,  to  Calcutta;  thence  to  Liverpool,  and 
thence  to  Halifax,  where  the  vessel  is  to  be  fitted  up  as  a 
privateer,  it  might  perhaps  be  difiicult  to  affirm  that  at  the 
time  of  leaving  this  port  her  cruise  as  a  privateer  had  com- 
menced. On  the  other  hand,  the  mere  intention  to  touch 
at  a  neighboring  port,  to  take  in  water  or  other  supplies, 
could  not  affect  the  character  of  the  voyage  as  determined 
by  its  principal  object  and  intention. 

It  is  not  easy  to  draw  a  precise  line  of  discrimination  be- 
tween the  cases.  In  general,  it  may  be  stated  that  when 
the  preliminary  acts  are  to  be  performed  in  furtherance  of 
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the  priucipal  intent,  when  they  are  done  to  carry  out  that 
intent,  and  as  the  best  means  of  accomplishing  it,  the  nature 
of  the  voyage  will  be  fixed  by  the  main  design  which  is  thus 
in  process  of  execution.  But  when  the  execution  of  the 
guilty  design  is  to  be  postponed  to  a  distant  time  and  place, 
when  previous  independent  acts,  in  themselves  innocent, 
are  to  be  first  performed,  the  mere  existence  of  a  remote 
ulterior  intention  to  enter  upon  the  execution  of  a  criminal 
enterprise  will  not  stamp  a  guilty  character  upon  otherwise 
innocent  proceedings.  The  test  seems  to  be:  Was  there  a 
single  enterprise  to  be  carried  out  by  such  means  as  would 
best  promote  its  accomplishment,  or  was  there  a  series  of 
distinct  and  independent  enterprises  designed,  the  last  one 
of  which,  in  point  of  time,  was  to  be  of  guilty  natures? 

On  this  point  we  are  fortunately  not  without  authority. 
By  the  second  and  third  sections  of  the  act  of  Congress  of 
May  10,  1800,  it  is  made  a  criminal  offense  for  any  Amer- 
ican citizen  voluntarily  to  serve  on  board  a  vessel  of  the 
United  States  **  employed  or  made  use  of  in  the  transporta- 
tion Or  carrying  of  slaves  from  one  foreign  place  to  another;" 
or  on  board  any  foreign  vessel  ''employed  in  the  slave 
trade." 

In  the  case  of  The  United  States  v.  Morris^  it  was  proved 
that  the  defendant,  an  American  citizen,  was  voluntarily 
serving  on  board  the  schooner  Butterfly.  There  were  found 
on  board  this  vessel,  when  captured,  the  usual  equipments 
of  vessels  engaged  in  the  slave  trade,  leagers  capable  of 
containing  two  hundred  or  three  hundred  gallons  of  water, 
plank  suitable  for  a  slave  deck,  etc.  Bat  she  had  also  on 
board  a  full  cargo,  adapted  either  to  the  traffic  in  negroes, 
or  to  lawful  trade  with  the  coast  of  Africa.  No  slaves  were 
found  on  board,  and  it  was  proved  that  from  the  situation 
and  condition  of  the  vessel  no  slaves  could  have  been  trans- 
ported in  her  at  any  time  during  the  voj'age  in  which  she 
was  then  engaged;  that  it  would  have  been  necessary  to 
discharge  her  cargo  before  the  slave  deck  could  have  been 
fitted  up,  or  slaves  taken  on  board,  and  that  the  vessel  was 
short  of  water,  and  had  no  supplies  for  any  negroes  who 
might  be  taken  on  board.     Under  these  circumstances,  the 
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question  was  raised,  whether  the  vessel  could  be  regarded 
*' as  employed  and  made  use  of  in  the  carrying  and  trans- 
portation of  slaves,"  under  the  second  section  of  the  act, 
and  ''as  employed  in  the  shive  trade,"  under  the  third  sec- 
tion. The  Supreme  Court  of  the  United  States  held  the 
affirmative  of  both  propositions.     (14  Peters,  464.) 

In  the  case  of  The  VnUed  States  v.  Scfufoner  Catharhie,  it 
appeared  that  the  outward  voyage  to  the  coast  of  Africa  was 
undertaken  under  the  American  character  and  ownership, 
but  that  it  was  planned  and  undertaken  under  an  arrange- 
ment that  the  ownership  and  national  character  should  be 
changed,  on  her  arrival  on  the  coast,  and  before  any  slaves 
should  be  taken  oh  board,  and  that  she  was  then  to  be  em- 
ployed in  the  transportation  of  slaves.  It  was  held  that 
from  the  moment  of  her  departure  she  was  to  be  considered 
as  "employed  in  the  slave  trade;"  that  the  penalty  was  in- 
curred, and  the  forfeiture  attached,  at  the  very  inception  of 
the  voyage;  that  the  vessel  became  tainted  with  the  (»ffense, 
wherever  she  might  go,  and  into  whatever  hands  she  might 
fall,  and  the  forfeiture  attached  upon  all  interests  concerned. 
(2  Paine's  Rep.  721.) 

It  will  be  perceived  that  in  these  cases  the  question  as  to 
the  real  nature  of  the  voyage  arose  in  a  manner  closely  re- 
sembling that  in  which  the  same  question  is  presented  for 
our  consideration.  In  both  it  was  held  that  it  was  to  be 
determined  by  its  objects  and  by  the  intentions  of  the  par- 
ties. If  a  vessel  which  has  no  slaves  on  board,  but  has  a 
cargo  which  must  necessarily  be  discharged  before  slaves 
can  be  taken  on  board,  or  a  deck  for  their  reception  fitted 
up,  is  nevertheless  to  be  considered  as  **  employed  and  made 
use  of  in  the  carrying  and  transportation  of  slaves,"  be- 
cause that  was  the  object  and  design  of  the  voyage,  it  would 
seem  to  follow  that  a  vessel  equipped,  manned  and  armed 
as  a  privateer,  and  sailing  with  that  intention,  is  to  be 
deemed  to  be  engaged  or  employed  on  a  privateering  cruise 
from  the  inception  of  the  voyage,  notwithstanding  she  has 
committed  no  hostilities  and  does  not  design  to  commit  any 
until  certain  preliminary  arrangements  have  been  consum- 
mated. 
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It  is  unnecessary  to  repeat  what  has  already  been  said  in 
regard  to  the  letter  of  marque.  The  question  is  not  whether 
the  commission,  or  letter  of  marque,  was  in  all  respects  reg- 
ular or  formerly  executed.  Emanating  from  the  rebel  gov- 
ernment, it  could,  of  course,  confer  no  authority  to  levy 
war  on  the  United  States,  or  to  destroy  or  rob  the  vessels  of 
her  citizens.  The  question  is,  was  the  vessel  sailing  under 
the  letter  and  in  the  service  of  the  rebel  government?  What- 
ever remained  to  be  done,  if  indeed  anything  remained, 
could  be  done  as  well  at  sea  as  on  land.  Uarpending  or 
Greathonse  could  at  any  moment,  and  when  about  to  cap- 
ture some  rich  prize,  or  on  the  point  of  being  themselves 
captured  by  an  American  cruiser,  have  filled  up  the  blanks 
with  all  that  was  required;  and  the  fact  that  a  copy  of  the 
document  had  not  been  dispatched  to  the  rebel  authorities, 
would  neither  impair  any  protection  to  which  the  letter  of 
marque,  it  was  supposed,  would  have  entitled  them,  or  relieve 
them  from  the  guilt  of  cruising  under  a  letter  of  marque  to 
commit  hostilities  against  the  United  States. 

If  these  views  be  6orrect,  it  follows  that  the  defendants 
were  engaged  on  a  cruise  under  a  letter  of  marque  from  the 
rebel  government  against  the  vessels  and  property  of  the 
United  States,  and  have  thus  (supposing  such  a  cruising  to 
have  been  necessary  to  constitute  the  offense  charged,  which 
it  is  not,)  given  aid  and  comfort  to  the  rebellion  within  the 
meaning  of  those  terms  as  usually  applied  to  the  public 
enemy,  but  in  this  act  applied  to  the  existing  rebellion. 

If,  therefore,  you  find  that  the  facts,  on  the  assumed 
truth  of  which  these  observations  are  based,  are  proved 
beyond  a  reasonable  doubt  by  the  evidence,  our  opinion  is 
that  they  constitute  a  levying  of  war  against  the  United 
States,  and  ''an  engaging  in  giving  aid  and  comfort  to  the 
rebellion,"  within  the  meaning  of  the  second  section  of  the 
act  of  1832,  and  as  charged  in  the  indictment. 

I  have  endeavored,  gentlemen,  to  consider  the  questions 
involved  in  this  cause  in  the  calm  spirit  of  judicial  inquiry, 
and  unaffected  by  the  excitements  of  the  hour  or  the  tierce 
passions  necessarily  aroused  by  the  stupendous  contest  in 
which  the  country  is  engaged.     For  the  accused,  personally^ 
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I  feel  a  deep  regret;  and  especially  for  one  of  them,  M^ho 
appears  to  have  been  animated  rather  by  a  zeal  for  the 
canse  which  he  has  unhappily  espoused  than  by  the  more 
unworthy  motive  of  enriching  himself  by  the  plunder  of  his 
fellow-citizens.  It  is  deeply  to  be  regretted  that  the  cour- 
age and  willingness  to  sacrifice  himself  for  the  benefit  of  his 
associates,  slight  glimpses  of  which  have  been  revealed  by 
the  evidence,  have  been  wasted  on  an  enterprise  which  is 
as  indefensible  in  morals,  or  even  under  any  political  theory 
ever  proclaimed  by  the  advocates  of  secession,  as  it  is  crim- 
inal in  law. 

The  jnry  fonnd  the  defendants  gnilty.  Sentence  imposing  both  fine  and 
imprisonment  was  pronounced  upon  them.  Bnbery  was  subsequently  par- 
doned by  President  Lincoln,  at  the  request  of  *'  our  good  friend,"  John 
Bright,  of  England.  The  other  defendants  were  subsequently,  during  the 
attendance  of  Mr.  Justice  Field  upon  the  Supreme  Court,  at  Washington, 
brought  before  Distiict  Judge  Hoffman,  sitting  in  the  Ciri-uit  Court,  on 
habeas  corpus,  and  released  from  imprisonment  upon  taking  the  oath  pre- 
scribed in  the  proclamation  of  President  Lincoln,  issued  after  their  sentence, 
and  upon  giving  bond  for  their  future  good  behavior.|  The  upiuiuus  doilMOf  cd 
J3  tihflt  nanr,  nnil  rin  (hii  applinatinn  nf  thn  ofBcers and  crew  oi  the  U.  S.  Ship 
^ff?]"!  ^^'  "  c^oit«  r^f  *i^^  {urQceddtt-^  ih«^2ioaufir  CAopwifla,  ar^-appeBdiedr 
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Fbbbuaby  15, 1864. 

1.  Jurisdiction. —The  court  has  jurisdiction  to  inquire  into  the  legality  of 

the  imprisonment  of  a  person  held  under  its  own  sentence. 

2.  Amnbbtt  Proclamation. — The  proclamation  of  the  President  of  Decem- 

ber 8,  1863t  extends  to  persons  who  at  its  date  had  been  convicted  and 
sentenced  for  the  offenses  described  in  it  The  proclamation  embraces 
not  only  rebels  in  arms  or  in  a  situation  to  injure  the  government,  but 
also  such  as  are  already  arrested  and  incarcerated.  It  is  the  duty  of  the 
court  to  construe  the  proclamation  like  any  other  public  act  or  law,  and 
to  apply  to  it  the  well  settled  rules  of  interpretation,  irrespective  of  any 
opinion,  or  even  knowledge,  of  the  private  but  unexpressed  intentions 
of  its  author.  A  prisoner  confined  under  a  legal  sentence  can  volun- 
tarily accept  a  conditional  pardon. 

Before  Hoffmak,  District  Judge. 
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Alexander  Campbell  and  Delos  Lake,  for  petitioner. 
W.  H.  Shai^y  United  States  AtUyimey  fw  U.  S. 

Hoffman,  J.  A  writ  of  habeas  corpus  is  applied  for  on 
the  part  of  Bidgeley  Greatliouse,  a  prisoner  now  in  execu- 
tion under  tbe  judgment  and  sentence  of  this  court  for  the 
crime  of  engaging  in  and  giving  aid  and  comfort  to  the 
existing  rebellion.  The  legality  of  the  conviction  and 
sentence  is  not  denied;  but  it  is  claimed  that  the  prisoner 
is  entitled  to  his  discharge  under  the  proclamation  of  the 
President,  of  December  8,  1863. 

The  application  is  resisted  by  the  district  attorney  on 
two  grounds: 

First.  That  the  court  has  no  jurisdiction  to  award  the 
writ  or  discharge  the  prisoner,  even  though  it  be  clear  that 
he  is  within  the  terms  of  the  proclamation,  and, 

Second.  That  the  proclamation  does  not  apply  to  his  and 
similar  cases. 

1.  As  to  the  jurisdiction  of  the  court. 

The  authority  of  the  courts  of  the  United  States  and  of 
the  judges  thereof  to  issue  writs  of  habeas  corpus,  is  de- 
rived from  the  fourteenth  section  of  the  act  of  September 
24,  1789. 

That  section  provides  that  ''either  of  the  justices  of  the 
Supreme  Court,  as  well  as  the  judges  of  the  district  courts, 
shall  have  power  to  grant  writs  of  habeas  corpus  for  the 
purpose  of  an  inquiry  into  the  cause  of  commitment. 
Provided,  that  writs  of  habeas  coipus  shall  in  no  case  extend 
to  prisoners  in  jail,  unless  where  they  are  in  custody  under 
or  by  color  of  the  authority  of  the  United  States,  or  com- 
mitted for  trial  before  some  court  of  the  same,  or  necessary 
to  be  brought  into  court  to  testify." 

It  is  contended  by  the  district  attorney  that  the  authority 
here  given  does  not  embrace  cases  where  a  prisoner  is  in 
custody  under  conviction  and  sentence.  That  the  court, 
when  sentence  is  pronounced,  is  farictxis  officio,  and  has  no 
further  power  over  the  case;  that  the  marshal's  return  that 
he  holds  the  pidison^r  by  virtue  of  such  conviction  and 
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sentence  is  conclusive;  and  that  even  a  special  pardon 
issued  to  the  prisoner  cannot  be  set  up  in  answer  to  it. 

For  this  position  no  authority  is  cited.  It  will  be  seen 
that,  if  correct,  it  would  be  the  duty  of  the  court  to  remand 
a  prisoner  to  undergo  execution  of  a  capital  sentence,  even 
though  he  should  produce  a  full  and  free  pardon  by  the 
President,  under  the  great  seal  of  State.  Even  this  result 
the  district  attorney  did  not  hesitate  to  admit  to  be  the 
necessary  consequence  of  the  principle  contended  for. 

The  terms  of  the  statute  embrace,  it  will  be  observed, 
all  cases  of  commitment — and  the  proviso  by  implication 
includes  not  only  cases  of  commitment  for  trial  before  some 
court  of  the  United  States,  but  also  all  cases  where  persons 
are  in  jail  under  or  by  color  of  the  authority  of  tbe  United 
States.  It  is  evident  that  this  language  extends  to  all 
persons  imprisoned  under  the  authority  of  the  United 
States,  whether  under  the  judgment  of  a  court  or  the  war- 
rant of  a  committing  magistrate. 

The  duty  of  the  court,  on  the  return  of  the  writ,  is  plain. 
If  it  appear  that  the  prisoner  is  held  by  virtue  of  a  warrant 
issued  by  a  competent  o£Scer,  or  by  the  judgment  and  sen- 
tence of  a  court  of  competent  jurisdiction,  he  will  be  re- 
manded. But  if  it  appear  that  though  the  original  commit- 
ment was  lawful,  yet,  that  in  consequence  of  some  subse- 
quent event,  his  further  detention  is  no  longer  lawful,  he 
will  be  discharged.  Thus,  if  he  be  committed  until  he  pay 
a  fine,  which  he  has  paid  accordingly,  and  the  return  states 
the  commitment  only,  the  court  will  inquire  into  the  fact 
and  release  the  prisoner.  ^'So,  after  a  conviction,  he  may 
allege  a  pardon,  or  that  the  judgment  under  which  he  was 
imprisoned  has  been  reversed."  (1  Hill,  404.)  In  TAe 
People  V.  Cassel  (5  Hill,  167),  Judge  Bronson  says:  **The 
officers  may  also  inquire  whether  any  cause  has  arisen  since 
the  commitment  for  putting  an  end  to  the  imprisonment,  as 
a  pardon,  reversal  of  the  judgment,  payment  of  the  fine, 
and  the  like." 

That  the  court  does  not  become,  by  passing  sentence, 
functus  officio^  to  all  intents  and  purposes,  is  evident  from 
the  consideration  that  it  is  by  virtue  of  the  authority  of  the 
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court  and  by  force  of  its  sentence  that  the  prisoner  is  de- 
tained; and  even  when  he  has  obtained  a  conditional  par- 
don and  been  discharged,  yet,  if  he  violate  the  condition, 
he  may  be  re-arrested  and  remanded  by  the  conrt  in  execn- 
tion  of  the  original  sentence. 

But  the  point  is  authoritatively  settled  by  the  Supreme 
Court  of  the  United  States. 

In  Ex  paHe  WellSy  a  motion  was  made  in  the  Circuit  Court 
for  a  habeas  coi^pua  on  behalf  of  Wells,  a  prisoner  convicted 
of  murder  and  sentenced  to  death,  but  who  had  been  par- 
doned by  the  President,  upon  condition  that  he  be  impris- 
oned during  his  natural  life.  Under  this  pardon,  the  pris- 
oner claimed  to  be  entitled  to  his  discharge.  The  applica- 
tion was  refused  by  the  Circuit  Court,  and  came  before  the 
Supreme  Court  by  way  of  appeal.  The  questions  debated 
were,  whether  the  Supreme  Court  was  not,  in  entertaining 
the  application,  exercising  an  original,  instead  of  the  ap- 
pellate jurisdiction  to  which,  in  such  cases,  the  Constitution 
restricts  it;  and,  secondly,  as  to  the  force  and  effect  of  the 
pardon  and  the  legality  of  an  imprisonment  by  virtue  of  the 
condition  contained  in  it,  and  the  prisoner's  acceptance  of 
it.  It  was  held  that  the  jurisdiction  invoked  was  an  appel- 
late jurisdiction;  and  that  the  imprisonment  pursuant  to  the 
condition  of  the  pardon  was  legal.  But  no  doubt  seems  to 
have  been  suggested — either  by  the  court  or  at  the  bar — of 
the  authority  of  the  Circuit  Court  to  award  the  writ;  nor  of 
that  of  the  Supreme  Court,  provided  the  jurisdiction  exer- 
cised was  appellate  and  not  original.  In  Ex  paiie  Waikim 
(7  Peters,  568),  the  court  awarded  the  writ  in  the  case  of  a 
person  convicted  of  offenses  against  the  United  States,  and 
sentenced  to  imprisonment  and  the  payment  of  fines.  It  is 
nowhere  suggested,  in  the  case,  that  the  authority  of  the 
Circuit  Court,  or  that  of  the  Supreme  Court  (if  the  jurisdic- 
tion was  to  be  deemed  appellate)  to  inquire  into  the  force 
and  effect  of  the  sentence,  and  the  legality  of  a  further  im- 
prisonment under  it,  was  open  to  controversy. 

It  is  plain,  from  the  foregoing,  that  it  is  the  right  and  duty 
of  the  court  in  this  case  to  inquire  into  the  cause  of  commit- 
ment of  the  prisoner,  and  that  if  he  is  held  by  virtue  of  the 
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sentence  of  this  court,  to  ascertain  and  decide  wbeiber,  by 
reason  of  any  matter  subsequent  thereto,  such  as  the  pay- 
ment of  his  fine,  the  expiration  of  his  term  of  imprisonment, 
a  pardon,  or  the  like,  he  is  now  entitled  to  be  discharged. 

2.  The  pardon  whereby  it  is  claimed  that  the  sentence  of 
the  prisoner  is  avoided  is  contained  in  the  proclamation  of 
the  President  of  December  8,  1863.  The  part  requisite  to 
consider  is  as  follows : 

''Therefore,  I,  Abraham  Lincoln,  President  of  the  United 
States,  do  proclaim,  declare  and  make  known  to  all  persons 
who  have  directly  or  by  implication  participated  in  the 
existing  rebellion,  except  as  hereinafter  excepted,  that  a  full 
pardon  is  granted  to  them,  and  each  of  them,  with  restora- 
tion of  all  rights,  if  third  parties  shalLhave  intei-rened,  and  fhd/ 
upon  the  condition  that  every  such  person  shall  take  and 
subscribe  an  oath,  and  thenceforward  keep  and  maintain 
said  oath,  and  which  oath  shall  be  registered  for  permanent 
preservation,  and  shall  be  of  the  tenor  and  effect  following, 
to  wit,"  etc. 

The  authority  of  the  President  to  grant  an  effectual  par- 
don to  all  persons  embraced  within  the  terms  of  this  proc- 
lamation is  not  disputed.  It  is  derived  from  the  power  con- 
fided to  him  by  the  Constitution,  and  in  this  case  is  exer- 
cised in  pursuance,  as  the  preamble  recites,  of  an  express 
anthority  given  by  Congress  to  the  President,  ''to  extend 
by  proclamation  to  all  persons  who  may  have  participated 
in  the  existing  rebellion  in  any  State,  or  part  thereof,  par- 
don and  amnesty,  with  such  exceptions,  and  at  such  terms, 
and  on  such  conditions  as  he  may  deem  expedient  for  the 
public  welfare." 

The  pardon  and  amnesty  thus  proclaimed  is,  therefore,  a 
public  and  official  act,  of  which  the  court  will  take  judi- 
cial notice,  and  it  corresponds  to  a  clasd  of  pardons  well 
known  in  England,  pardons  by  act  of  parliament.  Nor  is 
it  disputed  that  the  crime  described  in  the  proclamation  is 
the  same  crime  as  that  whereof  the  prisoner  has  been  con- 
victed. The  language  of  the  proclamation  is:  "  All  persons 
who  have  directly,  or  by  implication,  participated  in  the 
existing  rebellion." 
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The  offense  of  the  prisoner,  as  charged  in  the  indictment, 
is:  *'That  he  engaged  in  the  existing  rebellion,  and  gave  to 
it  aid  and  comfort."  The  offense  pardoned  is,  therefore, 
evidently  the  offense  committed  by  the  prisoner. 

But  it  is  urged  by  the  district  attorney  that  this  proclama- 
tion does  not  extend  to  pei-sons  who,  at  its  date,  had  been 
convicted  and  sentenced  for  the  offenses  described  in  it.  In 
support  of  this  position,  he  cites  various  ancient  English  au- 
thorities. It  is  not  disputed  that  by  the  common  law,  if  a 
man  be  attainted  of  felony,  and  get  a  pardon  which  doth  not 
mention  the  attainder,  the  pardon  will  be  ineffectual.  So, 
also,  it  has  been  held  that  the  pardon  of  a  person  convicted 
by  verdict  of  felony,  is  void,  unless  it  recite  the  indictment 
and  verdict.  It  has  even  been  questioned  if  the  pardon  of 
a  person  barely  indicted  of  a  felony,  be  good  without  men- 
tioning the  indictment.  (Bacon's  Abrig.  Pardon  D,  and 
cases  cited.) 

These  and  similar  decisions  are  founded  on  the  general 
principle  that  wherever  it  appears,  by  the  recital  of  the 
pardon,  that  the  king  was  misinformed  or  not  rightly  ap- 
pris^ed,  both  of  the  heinousness  of  the  crime,  and  also  how 
far  the  party  stands  convicted  upon  record,  the  pardon  is 
void,  upon  the  presumption  that  it  was  gained  from  the 
king  by  imposition.  Any  suppression  of  truth,  or  sugges- 
tion of  falsehood,  in  a  charter  of  pardon,  was,  therefore, 
held  to  vitiate  it. 

But  it  may  be  doubted  whether,  at  the  present  day,  such 
rules  would  be  enforced  in  this  country,  or  even  in  England. 
We  learn  from  Bariiugton  (Obs.  on  Statutes,  27,  2.31) 
that  at  the  time  of  Magna  Gharta,  and  for  many  reigns  sub- 
sequently, the  abuse  of  the  pardoning  power  by  the  king, 
and  the  impositions  practiced  upon  him,  were  the  subject 
of  frequent  and  clamorous  complaint.  The  ancient  punish- 
ment for  murder  was  a  toere  gild,  paid  as  a  satisfaction  to 
the  nearest  relative  to  the  deceased.  It  was,  therefore, 
a  most  crying  abuse  of  power  in  the  king  not  only  to 
pardon  this  most  heinous  crime,  but  in  consideration  also 
of  the  mulct,  which  otherwise  should  have  been  given  to 
the  relation  who  prosecuted.     (Barrington,  27.) 
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Hence,  we  find  it  enacted  by  statute  27  of  Edward  III, 
that  in  eveiy  pardon  of  felony  granted  at  any  man's  sug- 
gestion, the  suggestion  and  the  name  of  him  that  makes  it 
shall  be  compared,  and  if  it  be  found  untrue  the  charter 
shall  be  disallowed,  and  the  justices  before  whom  the 
charges  shall  be  alleged  shall  inquire  of  the  same  sugges- 
tion, and  if  they  find  it  untrue  shall  disallow  the  charter. 
So,  by  statute  13  of  Bichard  II,  it  was  enacted  that  no  pardon 
for  murder  or  rape  shall  be  allowed,  unless  the  offense  be 
particularly  specified  therein,  and  especially  in  murder  it 
shall  be  expressed  whether  it  was  committed  by  lying  in 
wait,  assault,  or  malice  prepense. 

In  analogy  to  these  statutory  requirements,  and  to  carry 
out  the  same  policy,  the  courts  held  a  pardon  to  be  void 
whenever  it  might  reasonably  be  presumed  that  the  king 
was  deceived;  and  they  considered  the  omission  to  recite 
the  fact  that  the  person  pardoned  had  been  attainted  or  con- 
victed, or  perhaps  even  indicted,  as  evidence  that  an 
imposition  had  been  practiced  on  the  king.  How  far 
these  rules  would  now  be  enforced  in  this  country  is  not 
very  clear. 

In  the  matter  of  Frai^cis  M,  Eddyrtwin  (8  How.  Pr. 
Bep.y  478),  a  pardon  was  held  on  habeas  corpus  to  be 
valid,  although  it  appeared  that  a  gross  fraud  had  been 
perpetrated  on  the  Executive;  that  no  notice  of  the  appli- 
cation for  pardon  had  been  given  to  the  district  attorney  as 
required  by  law;  that  the  signatures  of  the  officers  of  the 
prison  to  the  application  for  pardon  had  been  forged,  as 
also  a  letter  accompanying  the  petition  purporting  to  be 
from  the  physician  of  the  prison;  and  that  on  these  papers 
the  pardon  was  granted. 

In  United  Stales  v.  Stettin  (United  States  Circuit  Court, 
Philadelphia)  it  was  held  by  Judge  Kane  that  where  the 
pardon  recited  a  conviction  **at  the  June  term"  of  the 
District  Court,  of  counterfeiting  the  silver  coin  of  the  United 
States,  and  a  sentence  of  imprisonment  for  one  year,  and 
the  record  showed  a  conviction  at  the  ** May  sessions"  of 
two  felonies,  one  counterfeiting  and  forging  ten  pieces  of 
coin,  and  the  other  uttering  and  passing  them,  on  which 
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there  was  a  sentence  of  fine  as  well  as  imprisonment — the 
pardon  was  ineffectual  to  restore  the  competency  of  the 
party  as  a  witness.  (Whar.  Am.  Cr.  Law.,  sec.  766,  in 
notis,) 

Whether  a  similar  inaccuracy  as  to  the  term  at  which  the 
conviction  was  had,  and  the  description  of  the  offense  as 
stated  in  the  indictment,  would,  in  a  capital  case,  and  in 
the  face  of  the  plain  intention  of  the  Executive  to  pardon, 
be  held  to  vitiate  it,  and  the  prisoner  remanded  for  execu- 
tion, may  be  doubted. 

The  case  cited  from  the  New  Tork  reports  is  clearly  an 
authority  that  the  fact  that  the  Executive  was  grossly  de- 
ceived will  not  avoid  the  pardon;  and  if  this  be  law,  it  fol- 
lows that  the  omission  to  recite  the  fact  of  a  conviction  and 
judgment,  which  is  in  England  adjudged  to  avoid  the  par- 
don ouly  because  it  affords  evidence  that  the  king  was  de- 
ceived, would  not  have  the  like  effect  in  this  countiy. 
Independently  of  the  presumption  of  deception,  arising 
from  a  failure  to  recite  a  previous  conviction  or  indictment, 
the  absence  of  such  recitals  would  seem  to  afford  no  ground 
for  avoiding  the  pardon. 

All  pardons,  except  in  cases  of  illegal  convictions,  etc., 
proceed  upon  the  hypothesis  of  the  legal  guilt  of  the  person 
pardoned.  If  he  be  not  guilty,  it  is  presumed  that  he  will 
be  acquitted,  and  he  has  no  need  of  a  pardon.  The  pardon 
is  granted  on  considerations  which  satisfy  the  Executive 
that,  in  the  particular  case,  an  offender,  though  guilty, 
should  be  pardoned. 

It  would  seem,  therefore,  to  be  of  slight  importance, 
whether  the  guilt  of  the  offender  be  judicially  ascertained 
or  not,  provided  the  Executive  is  fully  apprised  of  the  na- 
ture of  the  offense  pardoned;  for  the  pardon  goes  upon  the 
presumption  that  the  offender,  if  not  already  convicted, 
will  be;  else  he  would  not  need  to  plead  his  pardon  to  the 
indictment,  but  would  be  saved  under  his  plea  of  not  guilty. 

It  is  believed,  however,  that  in  the  United  States  few 
pardons  have  ever  been  granted  until  after  conviction. 
But  whatever  be  the  rules  with  respect  to  private  pardons 
by  charter  from  the  king,  or  special  pardons  by  the  Execu- 
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tive  in  this  country,  it  is  very  clear  that  they  have  no  ap- 
plication, even  in  England,  to  general  pardons  by  act  of 
parlianGient. 

This  is  evident  on  grounds  of  reason  as  well  as  on  au- 
thority. The  only  reason  assigned  for  holding  void  the 
pardon  of  a  convict,  which  does  not  recite  the  convic- 
tion or  indicting  of  a  person  indicted,  is,  that  it  appears 
from  the  omission  that  the  king  was  not  acquainted  with 
the  facts  of  the  case.  But  this  reason  can  have  no  applica- 
tion to  general  acts  of  amnesty  and  pardou,  which  are  in- 
tended to  include  whole  classes  of  offenders,  and  are  in  no 
respect  founded  on  any  consideration  of  the  circumstances 
of  particxdar  eases,  except  of  those  which  by  name  or  spe- 
cial description  may  be  excepted  out  of  them. 

They  are  like  the  amnesty  bills  passed  on  the  accession  of 
Henry  VII,  at  the  restoration  of  Charles  II,  and  by  Wil- 
liam III  at  the  revolution  of  1688,  or  in  this  country  after 
the  whisky  rebellion,  public  and  general  acts  dictated  by 
motives  of  policy  and  considerations  of  State,  as  well  as  of 
clemency;  but  not  founded,  except  as  before  stated,  as  to 
those  excluded  from  their  benefits,  on  any  particular  exam- 
ination of  the  circumstances  of  individual  cases.  As  to 
those  included  within  their  terms,  there  can  be  no  reason 
to  allege  that  the  king  was  misinformed  or  deceived. 

Neither  can  it,  when  an  act  of  State  of  so  great  import- 
ance is  contemplated,  be  presumed  to  be  intended  that  the 
accidental  difference  in  the  situation  of  offenders — some  of 
whom,  perhaps  the  most  guilty,  may  not  have  been  arrested, 
or  if  arrested,  not  indicted  or  convicted;  while  others,  per- 
haps less  guilty,  have  been  tried  and  convicted — should 
enable  the  former  to  avail  themselves  of  the  offer  of  grace, 
while  the  latter  would  be  excluded.  A  moment's  consider- 
ation of  the  operation  of  such  a  rule  of  discrimination  be- 
tween offenders  at  large  and  offenders  in  custody,  will  con- 
vince us  of  its  unreasonableness. 

The  diligence  of  the  district  attorney  has  failed  to  dis- 
cover a  single  case  where  the  benefit  of  a  general  pardon,  by 
act  of  parliament  or  by  royal  proclamation  of  amnesty,  has 
been  withheld  on  the  ground  that  the  party  had  already 
been  convicted. 
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Baron  Comyu  says  (Dig.  sec.  53):  ''Also,  it  hath  been 
adjudged  that  where  an  act  of  parliament  expressly  par- 
dons such  and  such  crimes  from  a  certain  day  before  the 
session,  it  thereby  avoids  all  convictions  and  deprivations, 
and  awards  of  costs  and  amerciaments  for  such  crimes, 
whether  such  convictions  were  before  or  after  the  sessions, 
because  it  appears  to  be  the  intent  of  the  parliament  that 
such  crimes  shall  in  no  way  be  punished  which  cannot  take 
effect,  if  such  convictions,  etc.,  remain  in  force."  And  for 
this  he  cites  numerous  authorities. 

It  was  even  adjudged  when  a  parson  had  been  deprived 
for  adultery,  and  by  subsequent  act  of  parliament,  the  of- 
fenses of  adultery,  t?/^^*  alia,  were  pardoned,  the  sentence 
was  thereby  made  void,  and  the  parson  reinstated  in  'his 
living,  notwithstanding  that  in  the  meantime,  and  while  the 
deprivation  stood  in  force,  another  hud  been  admitted,  in- 
stituted and  inducted.  (3  Coke's  B.  6,  14.)  So  if  one  be 
attainted  of  felony  and  afterward,  by  relation  of  a  general 
pardon,  the  felony  is  pardoned,  he  shall  be  discharged,  for 
he  has  not  any  remedy,  by  error  or  otherwise,  to  reverse 
the  attainder.  (Plowd,  401^  a.)  It  even  seems  that  the 
ancient  fiction  by  which  acts  of  parliament  were  deemed 
to  relate  to  the  first  day  of  the  session,  has  been  allowed  to 
give  a  retrospective  effect  to  an  act  of  pardon  enacted  dur- 
ing the  session,  and  to  make  utterly  void  sentences  passed 
before  the  passage  of  the  act. 

On  these  authorities,  and  for  the  reasons  assigned  above, 
it  appears  to  me  indisputable  that  where  by  act  of  parlia- 
ment or  by  royal  proclamation  of  amnesty,  certain  kinds  of 
offenses  or  classes  of  offenders,  are  pardoned,  all  offenders 
embraced  within  the  description,  and  all  persons  included 
within  the  classes  designated  are,  unless  specially  excepted, 
entitled  to  the  benefit  of  the  pardon. 

If  there  be  any  case  where  the  benefit  of  such  a  pardon 
or  amnesty  has  been  refused  to  a  person  otherwise  within  it, 
on  the  ground  that  his  guilt  had  already  been  judicially  as- 
certained, I  have  failed  to  discover  it. 

It  is  suggested  by  the  district  attorney  that  the  proclama- 
tion was  intended  to  apply  only  to  rebels  in  arms,  or  in  a 
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sitnation  to  injure  the  goyernment,  and  not  sach  as  are  al- 
ready arrested  and  incarcerated. 

But  the  language  of  the  proclamatiou  expresses  no  such 
limitation.  A  full  pardon  is  granted  ''to  all  persons  who 
have  directly,  or  by  implication,  participated  in  the  existing 
rebellion." 

It  therefore  includes  not  only  those  who  haye  joined  the 
rebellion  in  arms,  but  those  who  haye  in  any  way  been  im- 
plicated in  it.  I  know  of  no  rule  of  construction  which 
would  authorize  a  court  to  interpolate  into  the  language  of 
a  statute  or  public  act  a  qualification  such  as  is  suggested 
by  the  district  attorney. 

It  may  be  observed,  in  addition,  that  the  interpretation 
contended  for  would  degrade  what  was  eyideutly  intended 
as  an  act  of  mercy  and  conciliation  into  a  mere  bai*gain,  by 
which  the  President  barters  away  impunity  for  crime  in 
consideration  of  an  exemption  from  future  attacks  upon  the 
goyernment;  and  that  it  makes  his  clemency  merely  com- 
mensurate with  his  apprehensions.  The  active  and  danger- 
ous rebel  is  to  be  pardoned  if  he  will  renounce  his  treason- 
able designs;  but  the  terrors  of  the  law  are  unmitigated  for 
the  impotent  and  harmless  rebel,  who  is  not  formidable 
enough  to  be  entitled  to  forgiveness. 

Such  a  construction  of  the  proclamation  seems  to  me  too 
repugnant  to  reason  and  sound  policy  to  be  for  a  moment 
admitted. 

It  was  also  urged  by  the  district  attorney,  that  the  Presi- 
dent has  himself  giyen  a  practical  construction  to  his  proc- 
lamation, by  issuing  to  Albert  Bubery,  a  co-defendant  with 
the  petitioner,  a  special  pardon,  thereby  showing  that  he 
did  not  consider  him  within  the  purview  of  the  proclama- 
tion. 

It  has  eyen  been  suggested  that  there  are  good,  though 

priyate,  grounds  for  the  belief  that  the  case  of  the  Chapman 

prisoners  was  not  intended  by  the  President  to  be  covered 

by  the   proclamation.     But  it  is  to  be  observed  that  the 

pardon  of  Bubery  was  granted  as  a  mark  of  respect  and 

good  will  to  Mr.  Bright,  by  whom  it  had  been  solicited,  and 

on  condition  that  Bubery  should  leaye  the  country  within 
32 


498  In  re  Gbeathouse.  [Cir.  Ct. 

Opinion  of  the  Gonrt — Hoffman,  J.  [Febmarj, 

thirty  days.  As  Bubery  was  a  British  subject,  the  oath, 
the  taking  of  which  is  the  condition  imposed  by  the  procla- 
SQution,  could  not  have  been  exacted  of  him,  and  he  might 
thus,  if  unwilling  to  take  it,  have  been  deprived  of  the 
general  pardon. 

Whether  or  not  the  failure  to  except  the  case  of  the  Chap- 
man prisoners  from  the  operation  of  the  general  terms  of 
the  proclamation  arose  from  accident  or  inadvertence,  the 
court  cannot  judicially  know.  Its  plain  duty  is  to  construe 
the  proclamation  like  any  other  public  act  or  law,  and  to 
apply  to  it  the  well-settled  rules  of  interpretation,  irre- 
spective of  any  opinion,  or  even  knowledge,  of  the  private 
but  unexpressed  intention  of  its  author.  Such  is  the  rule 
even  with  respect  to  a  private  pardon  of  an  individual 
offender.  "A  pardon,''  says  Mr.  Chief  Justice  Marshall, 
''is  un  act  of  grace  proceeding  from  the  power  intrusted 
with  the  execution  of  the  laws  which  exempts  the  individ- 
ual on  whom  it  is  bestowed  from  the  punishment  the  law 
inflicts  for  the  crime  he  has  committed.  It  is  the  private, 
though  official  act,  of  the  Executive  Magistrate  delivered  to 
the  individual  for  whose  benefit  it  is  intended,  and  not 
communicated  officiallj'  to  the  court.  It  is  a  constituent 
part  of  the  judicial  system  that  the  judge  sees  only  with 
judicial  eyes,  and  knows  nothing  respecting  any  particular 
case  of  which  he  is  not  informed  judicially.  A  private 
deed  not  communicated  to  him,  whatever  may  be  its  char- 
acter, whether  a  pardon  or  release,  is  totally  unknown  and 
cannot  be  acted  on.  The  looseness  which  would  be  intro- 
duced into  judicial  proceedings  would  prove  fatal  to  the 
great  principles  of  justice,  if  the  judge  might  notice  and  act 
upon  facts  not  brought  regularly  into  the  cause.  Such  a 
proceeding  in  ordinary  cases  would  subvert  the  best  estab- 
lished principles,  and  overturn  those  rules  which  have  been 
settled  by  the  wisdom  of  ages." 

''Is  there  anything  peculiar  in  a  pardon  which  ought  to 
distinguish  it  in  this  respect  from  other  facts? 

"  We  know  of  no  legal  principles  which  will  sustain  such 
a  distinction."    *    *    * 

"The  pardon  may  possibly  apply  to  a  different  person  or 
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a  different  crime.  It  may  be  absolute  or  conditional.  It 
may  be  controverted  by  the  prosecutor,  and  must  be  ex- 
pounded by  the  court.  These  circumstances  combine  to 
show  that  this,  like  any  other  deed,  ought  to  be  brought 
judicially  before  the  court  by  plea,  motion  or  otherwise." 
{United  Slates  v.  Wilson,  7  Pet.  161.) 

In  the  case  in  which  these  observations  were  made,  the 
prisoner  had  declined  to  avail  himself  of  a  pardon  whicli  he 
had  received.  It  was  held  that  the  court  could  not  judi- 
cially notice  the  pardon,  unless  produced  and  brought  be- 
fore it.  But  if  tbe  court,  though  aware  that  a  pardon  has 
been  granted,  cannot  know  of  its  existence  until  it  is  judi- 
dicially  brought  before  it,  how  can  it,  when  the  pardon  is 
produced,  be  governed  in  its  construction  or  the  expound- 
ing of  its  effect  by  any  extrinsic  fact  of  which  judicially  it 
is  ignorant?  And  especially  in  tbe  case  of  a  general  par- 
don by  proclamation  or  act  of  legislature,  of  which  the  court 
takes  judicial  notice,  must  it  dismiss  all  knowledge  of  the 
intentions  of  the  pardoning  power,  except  such  as  is  to  be 
derived  from  the  terms  of  the  act  of  grace  itself. 

Finally,  it  is  urged  by  the  district  attorney  that  the  proc- 
lamation, or  pardon  contained  therein,  is  of  the  nature  of 
a  contract,  by  which  the  President  remits  the  punishment 
for  the  offense,  in  consideration  of  the  oath  to  be  taken  by 
the  offender  that  he  will  support  the  Constitution.  That 
the  petitioner,  being  in  prison  and  under  duress,  could  not 
take  such  an  oath,  nor  was  he  in  a  position  to  render  the 
consideration  exacted  by  the  proclamation  before  its  pro- 
visions can  be  availed  of.  This  view  of  the  proclamation 
has  already  been  considered.  It  is  not  a  contract  between 
equals,  each  receiving  an  equivalent  for  what  he  surrenders. 
It  is  an  act  of  clemency,  grace,  and  conciliation.  Its  con- 
dition was  intended,  not  as  a  consideration,  but  merely  to 
exclude  from  its  benefits  the  obdurate,  and  those  who  are 
not  willing  to  renounce  the  future  commission  of  the  same 
offenses.  The  duty  of  supporting  the  Constitution  is  of 
paramount  obligation  on  every  American  citizen.  The 
promise  or  the  oath  to  perform  this  duty  is  no  more  a  good 
or  a  valuable  consideration  for  the  remission  of  penalties 
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incurred  by  its  previous  TiolatioD,  tlmn  repentance  and  a 
resolution  to  amend  are  considerations  for  the  forgiveness 
of  all  sins  promised  on  those  conditions  by  the  divine  good- 
ness. 

That  a  conditional  pardon  accepted  by  a  convict  is 
deemed  to  be  accepted  voluntarily,  and  not  under  duress 
per  mwas,  or  by  imprisonment,  has  been  expressly  ad- 
judged by  the  Supreme  Court.  **As  to  the  suggestion  that 
conditional  pardons  cannot  be  considered  as  being  volun- 
tarily accepted  by  convicts  so  as  to  be  binding  on  them, 
because  they  are  made  while  under  duress  pei'  minas  and 
duress  of  impnsonment,  it  is  only  necessary  to  remark  that 
neither  applies  to  this  case,  as  the  petitioner  was  legally  in 
prison.     (Ex  parte  TVellSy  18  How.  315.) 

If  the  petitioner  in  the  case  at  bar  had  been  sentenced 
to  death,  and  had  accepted  a  pardon  which  commuted  his 
punishment  to  imprisonment  for  life,  his  acceptance  would, 
under  this  decision,  have  been  deemed  voluntary,  and  his 
imprisonment  for  life  legal.  Can  it  be  contended  that 
when  the  condition  is  that  he  shall  take  an  oath  which  binds 
him  to  discharge  his  duties  as  a  citizen,  and  to  refrain  from 
the  further  committing  of  treason,  his  acceptance  of  the 
pardon  is  not  voluntary  and  legal? 

How  far  the  promise  of  the  petitioner,  or  any  other  per- 
son who  may  accept  the  conditions  of  the  proclamation  is 
sincere,  and  expresses  a  real  determination  to  fulfill  it,  we 
cannot  know.  The  President  has  seen  fit  to  invite  all  per- 
sons guilty  of  treason  (with  certain  exceptions)  solemnly  to 
assume  anew  their  obligations  as  citizens,  and,  as  an  in- 
ducement, he  has  offered  them  pardon  for  past  offenses.  It 
appears  to  me  plain  that  all  persons  not  included  in  the 
excepted  classes  are  to  be  deemed  to  be  pardoned,  on  their 
complying  with  the  required  condition. 

I  have  thus  noticed,  I  believe,  every  objection  or  sugges- 
tion urged  by  the  district  attorney,  to  show  that  the  peti- 
tioner is  not  within  the  operation  of  the  proclamation.  My 
conclusion  is,  that  the  punishment  to  which  he  was  sen- 
tenced has  been  remitted  by  the  Executive,  and  his  offense 
pardoned.     He  is  consequently  entitled  to  the  writ  prayed 
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for,  on  the  returu  of  which,  if  nothing  farther  appears,  he 
must  be  discharged. 

I  reach  this  conclusion  not  without  reluctance.  The  crime 
of  the  prisoner  has  been  grave,  for  it  involved  not  only  the 
violation  of  the  duty  he  owed  as  an  American  citizen  to  this 
country,  but  the  breach  of  the  allegiance  he  owed  to  this 
State,  of  which  he  has  long  been  a  resident  and  citizen,  as 
well  as  an  intended  outrage  upon  his  neighbors  and  fellow- 
citizens,  whose  property  he  proposed  to  plunder.  I  am  per- 
haps justified  in  assuming  that  if  the  special  circumstances 
of  this  case  had  been  brought  to  the  attention  of  the  Pres- 
ident, or  had  been  in  his  mind  when  he  was  framing  his 
proclamation,  the  petitioner  and  his  associates  would  prob- 
ably have  been  excepted  from  its  operation. 

But  mv  duty  is  to  administer  the  law,  and  to  construe 
this  proclamation  like  a  public  statute,  according  to  its 
terms  and  legal  import.  I  am  not  at  liberty  to  withhold 
its  benefits  from  any  persons  embraced  by  its  terms,  whether 
they  have  been  so  embraced  by  inadvertence  or  design. 


Proceeds  of  the  Schooner  Chapman. 

DiSTBiCT  CoxntT,  Northern  District  of  California. 

January  13,  1864. 

1.  Pbizb  of  War. — Where  a  vessel  «ras  fitted  out  within  a  loyal  State,  for  the 

purpose  of  cmisiug  against  the  commerce  of  the  United  States,  under  a 
letter  of  marque,  issued  by  the  government  of  the  so-called  Confederate 
States,  and  was  seized,  libeled  and  condemned  on  the  instance  side  of 
the  court:  /ie/d,  that  the  officers  and  ci*ew  of  a  United  States  man-of- 
war,  who  aided  iu  the  seizure,  were  not  entitled,  under  the  act  of  April 
13,  1800,  to  a  share  of  the  proceeds  as  prize  of  war. 

2.  PisAOT. — Neither  were  they  entitled  to  such  share  under  the  act  of  Au- 

gust 5,  1861,  as  of  a  vessel  fitted  out  for  the  commission  of  acts  of 
piracy — the  piracy  referred  to  in  that  act  being  piracy  under  the  laws  of 
nations. 

Before  Hoffman,  District  Judge. 

W.  H.  Shai-py  United  States  Attorney^  and  Alex,  Campbell, 
for  claimant. 

JB.  S.  Brooks  and  J.  McHenry^  for  officers  and  crew. 
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Hoffman,  J.  Late  in  the  month  of  February,  1863,  the 
revenue  oflBcers  at  this  port  were  informed  that  certain  per- 
sons in  this  city  were  engaged  in  fitting  out  the  schooner 
Chapman  as  a  privateer,  to  cruise  under  the  flag  of  the  Con- 
federate States,  against  the  commerce  of  the  United  States. 
A  search  for  the  schooner  was  at  once  instituted,  and  on 
ascertaining  where  she  lay,  detective  officers  were  placed 
on  watch,  with  instructions  to  report  everything  that  took 
place  on  board  of  her  either  in  the  daytime  or  during  the 
night.  She  shortly  afterward  commenced  receiving  cargo, 
amongst  which  were  some  very  heavy  cases,  subsequently 
ascertained  to  contain  guns. 

On  the  fourteenth  of  March  the  vessel  was  cleared  at  the 
custom  house,  and  the  authorities  became  satisfied  that  her 
preparations  were  completed  and  that  she  was  about  to  sail. 
Fearing  that  she  might  attempt  to  get  to  sea  at  high  tide  in 
the  evening,  a  steam-tug  was  chartered  and  placed,  with 
fires  banked,  in  an  adjoining  slip,  ready  to  start  at  a  mo- 
ment's notice.  On  board  of  her  were  the  collector,  the 
naval  officer  and  the  surveyor,  together  with  Mr.  Lees,  a 
detective  officer,  and  a  squad  of  policemen.  No  move- 
ment was  made  by  the  schooner  during  the  night,  but  a 
large  number  of  pei'sons  were  observed  to  go  on  board  of 
her  and  conceal  themselves  in  the  hold.  About  daylight, 
the  crew  of  the  schooner  commenced  loosening  her  fasts 
and  hauling  out  beyond  a  vessel  that  lay  near.  She  shortly 
afterward  went  further  out  into  the  stream,  and  began  to 
hoist  her  jib  and  mainsail.  About  ten  days  previously,  in- 
formation of  what  was  going  on  had  been  communicated  by 
the  revenue  officers  to  Colonel  Drum,  adjutant-general  of 
this  department,  and  an  order  had  been  obtained  from  him 
directing  Captain  Winder,  commanding  Fort  Alcatraz,  to 
receive  and  hold  as  prisoners  any  persons  whom  the  revenue 
officers  might  bring  to  the  island.  There  being  no  revenue 
cutter  then  on  this  station,  Captain  Shirly,  of  the  United 
States  ship  Cyane^  was  also  applied  to  by  the  collector  and 
surveyor,  and  a  written  order  to  his  executive  officer  was 
obtained,   directing  him   to   furnish   two   boats*   crews  of 
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armed  men  at  any  hour  of  the  day  or  night  that  they  might 
be  called  for  by  the  custom-house  authorities. 

An  arrangement  was  accordingly  made  between  the  officer 
of  the  deck  of  the  Cyaiie  and  Messrs.  Farwell  and  McLean, 
who  visited  him  for  that  purpose  on  the  night  of  the  four- 
teenth, that  if  tlie  vessel  should  drop  out  from  the  slip,  and 
there  should  be  no  indicatione  of  the  presence  of  the  cus- 
tom-house officers,  the  boats  should  be  dispatched  and  the 
vessel  seized. 

The  schooner  having  dropped  out,  as  has  been  stated, 
and  the  steam-tug  not  having  moved,  the  boats  of  the 
Cyane  were  manned  and  started  for  the  schooner.  These 
proceedings  were  observed  from  the  tug;  but  at  that  mo- 
ment a  person  appeared  on  the  wharf  and  hailed  the 
schooner,  and  the  custom-house  officers,  being  desirous  of 
arresting  all  the  persons  concerned  in  the  enterprise,  de- 
layed, for  a  short  time,  the  steam-tng,  in  order  to  give  an 
opportunity  to  this  peraon  to  get  on  board.  Not  having 
heard  the  hail,  the  Cyane'a  boats  continued  their  course, 
and  arriving  first  at  the  schooner,  boarded  and  took  pos- 
session of  her.  About  ten  or  fifteen  minutes  afterward,  the 
tug,  with  the  custom-house  officers  and  police  officers,  came 
alongside.  A  search  of  the  vessel  and  of  the  persons  of 
the  crew  was  immediately  made,  and  the  vessel  was  towed 
by  the  tug  to  Fort  Alcatraz. 

These  proceedings  seem  to  have  been  conducted  under 
the  exclusive  direction  of  the  custom-house  officials,  who 
assumed  entire  control.  The  Cyane^a  boats  returned  to  the 
ship,  leaving,  however,  an  officer  and  four  men  on  board 
the  Chapman. 

On  reaching  Alcatraz,  the  prisoners  were  landed  and 
turned  over  to  Captain  Winder.  The  vessel  was  then  un- 
laden, and  was  subsequently  towed  up  and  anchored  under 
the  guns  of  the  Cyane. 

At  the  next  term  of  the  Circuit  Court,  indictments  against 
the  prisoners  were  found,  and  tliree  of  the  principal  offend- 
ers were  tried,  convicted  and  sentenced.  The  vessel  was 
also  libeled  in  the  District  Court  as  forfeited  to  the  United 
States,  under  the  acts  of  August  5  and  August  6,    1861. 
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No  claim  ivas  interposed,  and  slie  was  condemned  by  de- 
fault, sold,  and  her  proceeds  brought  into  the  registry 
for  distribution.  At  this  stage  of  the  proceeding,  the 
commander  of  the  Cyane,  Paul  Shirly,  intervened,  claim- 
ing forhimself  and  his  officers  and  men  a  share  of  the 
fund. 

Without  dwelling  on  the  somewhat  peculiar  circumstances 
under  which  the  seizure  of  the  vessel  was  effected,  or  on  the 
fact  that  no  proceedings  to  condemn  her  or  her  cargo  as  a 
prize  of  war  have  been  instituted,  I  proceed  to  consider 
the  grounds  on  which  the  alleged  captors  base  their  claim 
to  a  moiety  of  the  proceeds.     These  are : 

1.  That  the  vessel  and  cargo  were  ejiemies'  property, 
and,  therefore,  good  prize  of  war;  and, 

2.  That  the  captors  are  entitled  to  a  moiety  of  the  pro- 
ceeds under  the  provisions  of  section  1  of  the  act  of  Au- 
gust 5,  1861,  entitled  '*  An  act  supplementary  to  an  act  en- 
titled an  act  to  protect  the  commerce  of  the  United  States 
and  to  punish  the  crime  of  piracy." 

1.  Is  the  vessel  and  cargo  to  be  considered  enemies' 
property  ? 

It  is  not  to  be  questioned,  since  the  recent  decisions  of 
the  Supreme  Court,  that  a  civil  war,  with  all  the  conse- 
quences to  the  residents  of  the  seceded  States  of  a  public 
territorial  war,  or  a  bellum  inter  gentea  has  existed  in  this 
country  since  the  act  of  July,  1861,  by  which  its  existence 
was  recognized.  The  minority  of  the  judges  dated  its  com- 
mencement from  that  time,  as  they  deemed  an  act  of  Con- 
gress essential,  under  the  Constitution,  to  create  a  state  of 
war,  and  that  until  the  legislature  acted,  the  hostile  pro- 
ceedings were  to  be  regarded  as  an  iusuiTCction,  for  which 
the  guilty  parties  alone  were  to  be  held  personally  respon- 
sible. The  majority  of  the  judges  held  that  civil  war  was 
a  material  fact  which  the  court  was  bound  to  notice,  and 
that  the  proclamations  of  blockade  by  the  President  were 
a  recognition  of  a  state  of  war  as  actually  existing.  .  But 
the  court  was  unanimous  in  regarding  the  war  as  existing  in 
a  legal  sense,  with  all  the  consequences  of  war,  both  as  re- 
spects the  belligerents  and  neutrals  from  the  date  of  the  act 
of  Congress  referred  to. 
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In  the  exercise  of  the  belligerent  rights  thus  created,  the 
TlDited  States  have  established  blockades,  exercised  the 
right  of  search,  authorized  the  capture  and  condemnation 
of  neutrals  carrying  contraband  or  attempting  to  run  the 
blockade,  and  declared  liable  to  seizure  and  confiscation  the 
property  of  the  de  facto  residents  of  the  so-called  Confed- 
erate States  as  enemies'  property,  irrespective  of  the  per- 
sonal conduct  or  sentiments  of  the  owners.  The  rules  of 
war  have  also  been  applied  to  the  conduct  of  military  and 
naval  operations — the  prisoners  captured  have  been  held  as 
prisoners  of  war,  and  a  cartel  has  been  agreed  on  providing 
for  their  exchange,  and  including  those  taken  on  regularly 
commissioned  privateers,  as  well  as  in  the  land  forces  of 
the  enemy. 

But  while  thus  yielding  to  the  inexorable  fact,  and  con- 
ceding the  rights  of  belligerents  to  the  insurgents,  in  this 
deplorable  civil  war,  it  cannot  be  pretended  that  they  or 
their  adherents  have  any  other  or  further  rights  than  those 
of  belligerents  in  an  international  war  or  a  bellum  intei* 
gentes.  All  persons  who  voluntarily  reside  within  the  do- 
minions of  a  sovereign  and  accept  the  protection  of  his 
laws,  owe  to  him  an  allegiance.  If  they  conspire  against 
his  authority  and  levy  war  upon  him,  or  give  aid  and  com- 
fort to  his  enemies,  they  are  traitors,  not  enemies,  and  are 
punished,  not  jure  belli,  but  by  the  exercise  of  the  munici- 
pal right  inherent  in  every  sovereign  within  his  own  terri- 
tory over  those  who  receive  his  protection.  The  persons, 
therefore,  who  in  this  case,  in  a  loyal  State,  and  witliin  the 
undisputed  territory  of  the  United  States,  set  on  foot  a 
hostile  enterprise,  and  engaged  in  the  existing  rebellion, 
were  justly  dealt  with  as  traitors,  not  enemies,  and  the  in- 
struments intended  to  be  used  in  the  prosecution  of  their 
guilty  design  were  properly  libeled  on  the  instance  side  of 
the  court  as  forfeited  to  the  United  States  for  breach  of  its 
municipal  laws. 

It  is  therefore  clear  that  the  claim  of  the  petitioners, 
under  the  act  of  April  13,  1800,  which  gives  to  the  captors 
a  portion  of  the  proceeds  of  all  vessels  and  goods  ^'  which 
shall  be  adjudged  good  prize,*'  is  wholly  inadmissible;  for 
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the  Chapman  and  her  cargo  have  not  been  so  adjudged,  nor 
could  they  have  been,  had  a  proceeding  for  that  purpose 
been  instituted. 

2.  But  it  is  contended  that  the  petitioners  are  entitled  to  a 
moiety  of  the  proceeds  under  the  first  section  of  the  act  of 
August  5, 1861.  That  section  provides,  that  "any  vessel  or 
boat  vrhich  shall  be  built,  purchased,  fitted  out  in  whole  or 
in  part,  or  held  for  the  purpose  of  being  employed  in  the 
commission  of  any  piratical  aggression,  search,  restraint, 
depredation,  or  seizure,  or  in  the  commission  of  any  other 
act  of  piracy,  as  defined  by  the  law  of  nations,  shall  be 
liable  to  be  captured  and  brought  into  any  port  of  the 
United  States,  if  found  upon  the  high  seas,  or  to  be  seized 
if  found  in  any  port  or  place  within  the  United  States, 
whether  the  same  shall  have  actually  sailed  upon  any  pirati- 
cal expedition  or  not,  and  whether  any  act  of  piracy  shall 
have  been  committed  upon  or  from  such  vessel  or  boat  or 
not;  and  any  such  vessel  or  boat  may  be  adjudged  and  con- 
demned, if  captured  by  a  vessel  authorized,  as  hereinafter 
mentioned,  to  the  use  of  the  United  States,  and  to  that  of 
the  captors;  and  if  seized  bj'  a  collector,  surveyor,  or  mar- 
shal, to  the  use  of  the  United  States,  after  due  process  and 
trial  in  like  manner  us  is  provided  in  section  four  of  the  act 
to  which  this  act  is  supplementary,  which  section  is  hereby 
made  in  all  respects  applicable  to  cases  arising  under  this 
act." 

The  act  of  March  3,  1819,  subjected  to  capture  only  those 
vessels  or  boats  which  should  commit  or  attempt  any  pirati- 
cal aggression,  search,  restraint,  depredation  or  seizure, 
while  the  supplementary  act  of  1861  subjects  to  capture  on 
the  high  seas,  and  to  seizure  in  port,  vessels  built,  pur- 
chased, fitted  out,  in  whole  or  in  part,  or  held  for  the  pur- 
pose of  being  employed  in  the  commission  of  any  such 
piratical  aggression,  search,  restraint,  etc. 

It  is  plain  that  the  piratical  acts  contemplated  in  both 
statutes  are  the  same.  The  only  difference  between  the 
acts  being,  that  the  earlier  statute  extends  only  to  vessels 
which  have  committed  or  attempted  them,  while  the  later 
statute  includes  vessels  intended  to  be  employed  in  com- 
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mitting  them.  TLat  the 'offenses  thus  referred  to  are  such 
only  as  would  be  deemed  piratical  under  the  laws  of  na- 
tions, is,  I  think,  evident  from  the  language  of  both 
statutes. 

The  second  section  of  the  act  of  1819,  authorizes  the 
capture  of  any  yessel  which  shall  have  committed  or  at- 
tempted any  piratical  aggression  upon  any  vessel  of  the 
United  States,  or  the  citizens  thereof,  or  upon  any  other 
vessel.  The  authority  here  given  is  not  merely  over  vessels 
of  the  United  States,  or  over  citizens  of  the  United  States, 
but  it  is  extended  over  all  vessels  guilty  of  piratical  ag- 
gressions upon  vessels  of  the  United  States,  or  the  citizens 
thereof,  or  upon  any  other  vessel. 

It  cannot  be  presumed  that  Gongi*ess  meant  to  direct  the 
capture  of  a  foreign  vessel  and  crew,  for  an  aggression  on 
the  high  seas  upon  another  foreign  vessel,  unless  the  ag- 
gression was  piratical  under  the  laws  of  nations — an  offense 
of  which  any  nation  may  take  cognizance. 

The  third  section,  while  it  authorizes  the  commander  and 
crew  of  any  merchant  vessel  of  the  United  States  to  resist 
any  piratical  aggression  made  upon  her,  and  to  retake  any 
United  States  vessel  which  may  have  been  unlawfully  seized, 
expressly  excepts  seizures  by  public  armed  vessels  of  na- 
tions in  amity  with  the  United  States,  thus  indicating  that 
the  seizures  referred  to  are  piratical  seizures  jure  gentium, 
and  not  seizures  by  commissioned  national  vessels,  how- 
ever irregular  or  unlawful  the  latter  may  be. 

The  fifth  section  provides  that  *'  if  any  person  or  persons 
whosoever  shall,  on  the  high  seas,  commit  the  crime  of 
of  piracy,  as  defined  by  the  laws  of  nations,  etc.,  every 
such  offender  shall,  on  conviction,  be  punished  with  death. 
The  piracy  here  referred  to  is  thus  expressly  declared  to  be 
piracy,  *'as  defined  by  the  laws  of  nations,"  and  it  is  rea- 
sonable to  suppose  that  it  is  the  same  crime  as  those 
referred  to  in  the  preceding  sections  for  the  commission,  or 
attempt  to  commit  which,  vessels  were  made  subject  to 
capture,  either  by  public  or  private  vessels  of  the  United 
States . 

The  act  of  1861  describes  the  vessels  which  it  makes 
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liable  to  capture  or  seizure,  as  those  which  shall  be  built, 
purchased,  fitted  out,  or  held  for  the  purpose  of  being 
employed  iu  the  commission  of  any  piratical  aggression, 
searcb,  depredation,  or  seizure,  or  in  the  commission  of 
any  other  act  of  piracy,  as  defined  by  the  laws  of  nations. 

This  act  is  expressly  declared  to  be  supplementary  to  the 
act  of  1819,  and  the  description  of  the  piracy  in  the  last 
clause  of  the  section  cited,  when  taken  in  connection  with 
the  language  of  the  earlier  statute,  indicates  tbat  the  ag- 
gressions, seizures,  etc.,  referred  to,  were  such  only  as 
under  the  laws  of  nations  would  be  piratical.  It  is  to  be 
noted,  also,  that  the  vessels  described  are  those  built,  fitted 
out,  etc.,  for  the  purpose  of  being  employed  in  the  com- 
mission of  any  piratical  aggression,  etc.  It  is  not  neces- 
sary that  they  should  have  been  fitted  out  by  American 
citizens,  or  in  American  ports,  nor  that  the  intended 
aggression  should  be  upon  American  vessels  or  citizens. 
In  thus  authorizing  the  capture  on  the  high  seas  of  all 
vessels,  whether  American  or  foreign,  fitted  out  or  held  for 
the  commission  of  piracy,  Congress  must  be  presumed  to 
have  referred  to  vessels  designing  to  commit  crimes,  of 
which,  if  consummated,  the  United  States  could  have  taken 
cognizance.  This  they  clearly  could  not  do  of  an  act  not 
amounting  to  piracy  under  the  laws  of  nations,  committed 
by  foreigners,  in  a  foreign  vessel,  on  the  high  seas,  in 
regard  to  another  foreign  vessel. 

It  is  probable,  however,  that  the  fitting  out,  etc.,  referred 
to,  is  a  fitting  out  within  the  United  States,  or  of  an  Amer- 
ican vessel;  for  it  is  not  perceived,  by  what  authority 
tlie  United  States  can  direct  the  capture,  on  the  high  seas, 
of  a  foreign  vessel,  which  has  been  fitted  out  and  held  iu  a 
foreign  port,  for  piratical  purposes,  unless  she  is,  at  the 
time  of  her  capture,  on  a  piratical  cruise,  and  is  a  pirate 
under  the  laws  of  nations. 

Construing,  then,  the  act  of  1861  to  refer  to  aggres- 
sions, depredations,  etc.,  which  are  piracies,  as  defined  by 
the  laws  of  nations,  the  inquiry  arises,  was  the  enterprise 
in  which  the  Chapman  was  engaged  of  that  character? 

It  appeared  in  proofs  that  the  parties  who  originated  the 
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plan  were  provided  with  a  blank  letter  of  marqae,  issued 
by  the  authorities  of  the  so-called  Confederate  States. 
Their  design  was  to  sail  from  this  port  with  guns,  ammuni- 
tion, etc.,  on  board  their  vessel,  and  a  crew  sufficient  to 
man  a  privateer.  They  were  first  to  proceed  to  the  island 
of  Guadalupe,  where  the  guns,  ammunition,  and  men  were 
to  be  landed.  The  vessel  was  then  to  go  to  Mazatlan,  for 
which  port  she  had  been  cleared  at  the  custom-house ;  and, 
having  delivered  her  cargo,  filled  up  her  letter  of  marque, 
and  transmitted  a  copy  of  her  crew  list,  etc.,  to  the  rebel 
authorities,  to  return  to  Guadalupe,  take  her  armament  on 
board,  hoist  the  Confederate  flag,  and  proceed  on  her  cruise 
against  the  vessels  of  the  United  States. 

In  the  celebrated  argument  by  Mr.,  afterward  Chief  Jus- 
tice Marshall,  in  the  Jonathan  Bobbins  case,  it  is  said: 
"In  truth,  the  right  of  every  nation  to  punish,  is  limited 
in  its  nature  to  offenses  against  the  nation  inflicting  the 
punishment.  This  principle  is  believed  to  be  universally 
true.  It  comprehends  eveiy  possible  violation  of  its  laws 
on  its  own  territory,  and  it  extends  to  violations  committed 
elsewhere,  by  persons  it  has  a  right  to  bind.  It  extends, 
alsOy  to  general  piracy.  A  pirate,  under  the  laws  of  nations, 
is  an  enemy  of  the  human  race.  Being  the  enemy  of  all, 
be  is  liable  to  be  punished  by  all.  A.ny  act  which  denotes 
this  universal  hostility,  is  an  act  of  piracy.  Not  only  an 
actual  robbery,  therefore,  but  cruising  on  the  high  seas 
without  commission,  and  with  intent  to  rob,  is  x)iracy.  This 
is  an  offense  against  every  nation,  and  is,  therefore,  alike 
punishable  by  all.  But  an  offense,  which  in  its  nature  only 
affects  a  particular  nation,  is  only  punishable  by  that  nation. 
It  is  by  confounding  general  piracy  with  piracy  by  statute, 
that  indistinct  ideas  have  been  produced,  respecting  the 
power  to  punish  offenses  committed  on  the  high  seas.  A 
statutue  may  make  any  offense  pirac}-,  committed  within 
the  jurisdiction  of  the  nation  passing  the  statute,  and  such 
offense  will  be  punishable  by  that  nation.  But  piracy, 
under  the  law  of  nations,  which  alone  is  panishable  by  all 
nations,  can  only  consist  in  an  act  which  is  an  offense  against 
all.  No  particular  nation  can  increase  or  diminish  the  list 
of  offenses  thus  punishable/' 
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In  the  case  of  2he  United  States  v.  The  Malek  Adhel,  a  con- 
struction of  the  word  "piratical,"  used  in  the  act  of  1819,  and 
repeated  in  that  of  1861,  was  given  by  the  Supreme  Court: 
**  Where  the  act  uses  the  word  'piratical,'  it  does  so  in  a 
general  sense,  importing  that  the  aggression  is  unauthorized 
bj  the  laws  of  nations,  hostile  in  its  character,  wanton  and 
criminal  in  its  commission,  and  utterly  without  any  sanc- 
tion from  any  public  authority  or  sovereign  power.  In 
short,  it  means  that  the  act  belongs  to  the  class  of  offenses 
which  pirates  are  in  the  habit  of  perpetrating,  whether  they 
do  it  for  purposes  of  plunder,  or  for  purposes  of  hatred,  re- 
venge, or  wanton  abuse  of  power. 

"A  pirate  is  deemed,  and  properly  deemed,  hosfis  hiimani 
generis.  But  why  is  he  so  deemed  ?  Because  he  commits 
hostilities  upon  the  subjects  and  property  of  any  or  all  na- 
tions, without  any  regard  to  right  or  duty,  or  any  pretense 
of  public  authority.  If  he  willfully  sinks  or  destroys  an  in- 
nocent merchant-ship,  without  any  other  object  than  to 
gratify  his  lawless  appetite  for  mischief,  it  is  just  as  much  a 
piratical  aggression,  in  the  sense  of  the  law  of  nations  and 
the  act  of  Congress,  as  if  he  did  it  solely  and  exclusively 
for  the  sake  of  plunder — lucri  caiisa.  The  law^  looks  to  it 
as  an  act  of  hostility,  and,  being  committed  by  a  vessel  not 
commissioned  and  engaged  in  lawful  warfare,  it  treats  it  as 
the  act  of  a  pirate,  and  of  one  who  is  emphatically  hostis 
hnmain  generis  "     (2  How.  R.  232.) 

In  Palmers  case  (3  AVheat.  610)  it  was  held  by  the  Su- 
preme Court  that  the  crime  of  robbery,  committed  by  a 
person  who  is  not  a  citizen  of  the  United  States,  on  the 
high  seas,  on  board  of  a  ship  belonging  exclusively  to  sub- 
jects of  a  foreign  State,  is  not  piracy  under  the  act,  and  is 
not  punishable  in  the  courts  of  the  United  States. 

It  was  also  held  that  when  a  civil  war  rages  in  a  foreign 
nation,  one  part  of  which  separates  itself  from  the  old  es- 
tablished government,  and  erects  itself  into  a  distinct  gov- 
ernment, the  courts  of  the  United  States  must  view  such 
newly  constituted  government  as  it  is  viewed  by  the  legisla- 
tive and  executive  departments  of  the  government  of  the 
United  States.     If   that  government  remains  neutral,  but 
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recognizes  the  existence  of  a  civil  war,  the  courts  cannot 
consider  as  criminal  those  acts  of  hostility  which  war 
authorizes  and  which  the  new  government  may  direct  against 
itB  enemy. 

In  a  subsequent  case  {United  Stales  v.  KluUock,  Wheat. 
152)  it  was  held  that  robbery  committed  by  any  persons  on 
board  of  a  vessel  not  at  the  time  belonging  to  the  subjects 
of  any  foreign  power,  but  in  possession  of  a  crew  acting  in 
defiance  of  all  law,  and  acknowledging  obedience  to  no  gov- 
ernment whatever,  is  within  the  meaning  of  the  act,  and  is 
punishable  iu  the  courts  of  the  United  States. 

''The  general  terms  of  the  act,"  says  Mr.  Chief  Justice 
Marshall,  ''ought  not  to  be  applied  to  offenses  against  the 
particular  sovereignty  of  any  foreign  power,  but  we  think 
they  ought  to  be  applied  to  offenses  committed  against  all 
nations,  including  the  United  States,  by  persons  who,  by 
common  consent,  are  equally  amenable  to  the  laws  of  all 
nations." 

This  distinction  between  piracies  under  the  laws  of  na- 
tions, which  are  everywhere  justiciable,  and  those  offenses 
to  which  that  term  has  been  arbitrarily  applied  by  the 
municipal  codes  of  particular  nations,  and  which  are  there- 
fore only  cognizable  before  the  tribunals  having  jurisdic- 
tion either  territorial,  actual,  or  implied,  or  over  the  person 
of  the  offender,  is  recognized  not  only  in  numerous  cases, 
but  by  all  writers  on  international  law.  (See  Lawrence's 
Wheat.,  247 — in  noiis.) 

All  agree  that  piracy,  under  the  laws  of  nations,  is  the 
offense  of  depredating  on  the  seas  without  authority  or 
commission  from  any  sovereign  or  belligerent  State.  It  is 
the  act  of  outlaws  and  rovers,  in  defiance  of  all  law,  and 
acknowledging  no  law  whatever. 

A  person,  therefore,  who  commits  hostilities  under  a 
commission  from  a  party  to  a  recognized  civil  war,  is  not 
guilty  of  piracy.  He  stands  in  the  same  position  as  if  he 
held  a  commission  from  an  established  government,  so  far, 
at  least,  as  regards  all  the  world  except  the  other  party  to 
the  contest;  nor  will  even  any  irregularity  as  to  acts  done 
jure  belli,  fix  the  character  of  a  pirate  upon  him.     "His 
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acts  may  be  unlawful;  when  measured  by  the  laws  of  na- 
tions or  treaty  stipulations,  the  individuals  concerned  in 
them  may  be  treated  as  trespassers,  and  the  nation  to 
which  they  belong  may  be  held  responsible;  but  the  parties 
concerned  are  not  guilty  of  piracy."  (Opinion  of  Mr.  But- 
ler; opinions  of  Attorney-General,  vol.  3,  p.  121. 

It  is  to  be  observed  that  this  opinion  was  given  in  a  case 
of  capture,  by  a  Texan  armed  and  commissioned  schooner, 
of  a  United  States  vessel  engaged  in  supplying  contraband 
goods  to  the  army  of  Mexico,  at  a  time  when  a  state  of  civil 
war  existed  between  Texas  and  Mexico,  but  before  the  in- 
dependence of  the  former  had  been  recognized  by  the 
United  States.  The  principle  thus  laid  down  is  in  entire 
accordance  with  the  claims  and  the  concessions  of  the 
United  States  in  similar  cases — and  with  the  practice  of 
foreign  nations.  Thus,  even  before  our  own  formal  decla- 
ration of  independence,  France  and  Spain  opened  their 
ports  to  the  North  American  colonists  and  treated  them  as 
an  independent  people.  Their  private  as  well  as  their 
public  cruisers  were  not  only  admitted  into  the  ports  of 
those  countries,  but  th0  same  friendly  disposition  was 
manifested  by  all  the  other  European  powers  except 
Portugal.     (Annual  Register,  1776,  182.) 

In  1779  the  States  General  refused  to  deliver  up  to 
England  prizes  brought  into  the  Texel  by  Paul  Jones;  and 
for  many  years  afterward  compensation  was  persistently 
demanded  from  Denmark  by  the  United  States  for  three 
prizes  carried  by  Paul  Jones  into  a  port  of  Norway,  then 
under  the  government  of  Denmark,  by  whom  they  were 
delivered  up  to  England. 

So,  too,  during  the  existence  of  the  civil  war  between 
Spain  and  her  colonies,  and  previous  to  the  acknowledg- 
ment of  the  independence  of  the  latter  by  the  United 
States,  the  colonies  were  deemed  by  them  belligerent  na- 
tions, and  entitled  to  all  the  sovereign  rights  of  war  against 
their  enemy.  {United  States  v.  Palmer,  already  cited;  The 
Divina  Pastora,  4  Wheat.  62;  Ihe  Savtiasima  Tri}fidady  7 
Wheat.  237.) 

During  the  Greek  revolution  the  same  coarse  was  pur- 
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fined  by  England.  To  a  complaint  of  tlie  Porte  against 
allowing  the  Qreeks  belligerent  rights,  Mr.  Canning  replied 
that  **the  character  of  belligerency  was  not  so  much  a 
principle  as  a  fact;  that  a  certain  degree  of  force  and  con- 
fiistency  acquired  by  a  mass  of  population  engaged  in  war 
entitled  that  population  to  be  treated  as  belligerents,  and 
even  if  their  title  was  questionable,  rendered  it  the  interest 
of  all  civilized  nations  so  to  treat  them.'' 

The  same  principles  are  emphatically  recognized  by  the 
Supreme  Court  in  the  recent  cases  of  the  Hiatvaika,  Atny, 
Warioick,  etc.     (2  Blacks.  E.  638.) 

**  War,"  says  Mr.  Justice  Grier,  delivering  the  opinion  of 
the  court,  **  has  been  well  defined  to  be  '  that  state  in  which  a 
nation  prosecutes  its  right  by  force.'  The  parties  belliger- 
ent in  a  war  are  independent  nations.  But  it  is  not  neces- 
sary to  constitute  war  that  both  parties  should  be  acknowl- 
edged as  independent  nations  or  sovereign  States.  A  war 
may  exist  where  one  of  the  belligerents  claims  sovereign 
rights  as  against  the  other.  *  *  *  *  When  the  party  in 
rebellion  occupies  and  holds,  in  a  hostile  manner,  a  certain 
portion  of  territory,  have  declared  their  independence,  have 
cast  off  their  allegiance,  have  organized  armies,  have  com- 
menced hostilities  against  their  former  sovereign,  the  world 
acknowledges  them  as  belligerents  and  the  contest  a  war. 
*  *  *  The  laws  of  war  as  established  among  nations 
have  their  foundation  in  reason,  and  all  tend  to  mitigate  the 
cruelties  and  misery  produced  by  the  scourge  of  war.  Hence 
the  parties  to  a  civil  war  usually  concede  to  each  other  bel- 
ligerent rights.  They  exchange  prisoners,  and  adopt  the 
other  courtesies  and  rules  common  to  public  or  national 
wars. 

**  *  A  civil  war,'  says  Vattel,  *  breaks  the  bands  of  society 
and  government,  or  at  least  suspends  their  force  and  effect; 
it  produces  in  the  nation  two  independent  parties,  who  con- 
sider each  other  as  enemies  and  acknowledge  no  pommon 
judge.  Those  two  parties,  therefore,  must  necessarily  be 
considered  as  constituting  at  least  for  a  time,  two  separate 
bodies,  two  distinct  societies.  Having  no  common  supe- 
rior to  judge  between  them,  they  stand  in  precisely  the  same 
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predicament  as  two  nations  who  engage  in  a  contest  and 
Lave  recourse  to  arms.  This  being  the  case,  it  is  very  evi- 
dent that  the  common  laws  of  war — those  maxims  of  hu- 
manity, moderation  and  honor — ought  to  be  observed  by 
both  parties  in  every  civil  war.  Should  the  sovereign  con- 
ceive that  he  has  a  right  to  hang  up  his  prisoners,  the  op- 
posite party  will  make  reprisals,  etc.,  etc. ;  the  war  will  be- 
come cruel  and  horrible,  and  every  day  more  destructive  to 
the  nation.' " 

The  court  further  observes:  ''  It  is  not  the  less  a  civil  war 
with  belligerent  parties  in  hostile  array,  because  it  may  be 
called  an  '  insurrection  '  by  one  side,  and  the  insurgents  be 
considered  as  rebels  and  traitors.  It  is  not  necessary  that 
the  independence  of  the  revolted  province  or  State  be  ac- 
knowledged in  order  to  constitute  it  a  party  belligerent  in 
war  according  to  the  laws  of  nations." 

The  same  principles  are  also  recognized  in  the  dissenting 
opinion  of  Mr.  Justice  Nelson :  '  'In  the  case  of  a  rebellion  or 
resistance  bya  portion  of  the  people  of  a  country  against  the 
established  government,  there  is  no  doubt  that,  if  in  its  prog- 
ress and  enlargement  the  government  thus  sought  to  be 
overthrown  sees  fit,  it  may  by  the  competent  power  recog- 
nize and  declare  the  existence  of  a  state  of  civil  war,  which 
will  draw  after  it  all  the  consequences  and  rights  of  war  be- 
tween the  contending  parties,  as  in  the  case  of  a  public  war. 
Mr.  Wheaton  observes,  speaking  of  civil  war :  *  But  the 
general  usage  of  nations  regards  such  a  war  as  entitling  all 
the  contending  parties  to  all  the  rights  of  war  as  against 
each  other,  and  even  as  respects  neutrals." " 

In  the  case  of  the  privateersmen  of  the  Savannah,  tried 
in  New  York  under  a  charge  of  piracy,  it  was  observed  by 
the  presiding  judge,  that  *'it  it  were  necessary  on  the  part 
of  the  government  to  bring  the  crime  charged  in  the  present 
case  against  the  prisoners  within  the  definition  of  robbery 
and  piracy  as  known  to  the  common  law  of  nations,  there 
would  be  great  difiiculty  in  doing  so;  perhaps  under  the 
counts,  certaiuly  upon  the  evidence.  For  that  shows,  if 
anything,  an  intent  to  depredate  upon  the  vessels  and  prop- 
erty of  one  nation  only,  the  United  States,  which  falls  far 
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short  of  the  spirit  and  intent  that  are  said  to  constitute  es- 
sential elements  of  the  crime." 

It  has  already  been  stated  that  the  prosecutions  for  piracy 
against  these  and  other  privateersmen  were  subsequently 
dropped,  and  they  were  admitted  to  the  rights  of  war,  and 
included  in  the  cartel  for  the  exchange  of  prisoners. 

From  the  foregoing  it  is,  I  think,  evident  that  when  a 
civil  war  exists,  hostilities  committed  by  vessels  upon  the 
high  seas,  under  a  commission  or  letter  of  marque  from  the 
insurrectionary  government,  against  the  sovereign  or  citi- 
zens of  the  government  against  which  they  have  rebelled, 
are  not,  by  the  laws  of  nations,  acts  of  piracy.  A  fo^iiori 
when  the  existence  of  a  state  of  civil  war  has  been  recog- 
nized by  the  sovereign  through  the  executive,  legislative 
and  judicial  departments  of  his  government,  and  when  he 
has  claimed  and  exercised  the  rights  of  war,  not  only  against 
the  insurgents,  but  in  respect  to  neutrals,  by  establishing 
blockades,  searching  vessels,  capturing  contraband  of  war, 
and  condemningytne  belli  property  owned  by  persons  domi- 
ciled within  the  revolted  territory,  as  enemies'  property. 

It  follows  that  the  enterprise  for  which  the  schooner 
Chapman  was  fitted  out  was  not  piratical,  within  the  mean- 
ing of  that  term  as  defined  by  the  laws  of  nations.  The 
crime  committed  by  the  persons  concerned  was  treason; 
not  merely  treason  in  the  sense  in  which  it  is  committed  by 
those  who,  within  the  limits  and  subject  to  the  de  facto  au- 
thority of  the  so-called  Confederate  States  government,  ad- 
here to  the  rebellion,  but  aggravated  by  the  fact  that  it  was 
committed  by  persons  two  of  whom  were  citizens  of  this 
State,  and  the  third  a  foreigner,  but  all  of  whom  were  re- 
siding within  the  undisputed  territory  of  the  United  States, 
and  receiving  the  protection  of  the  laws  of  the  Union. 
Their  crime  would  none  the  less  have  been  treason  if  the 
Confederate  States  had  been  a  foreign  and  independent  na- 
tion, with  whom  the  United  States  was  at  war.  Bat  the 
projected  enterprise  was  not,  in  my  judgment,  piratical, 
under  the  laws  of  nations,  or  within  the  meaning  of  the  act 
of  August  5,  1861. 

It  follows  that  the  seizure  and  condemnation  of  the  Chap- 
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man  and  her  cargo  could  not  properly  have  been  made 
under  that  act,  and  that  the  petitioners  are  not  entitled  to 
a  share  of  the  proceeds  as  therein  provided.  The  act  by 
which  the  vessel  was  made  liable,  is  the  act  of  August  6, 
1861,  by  which  all  property  intended  to  be  used  in  aiding, 
abetting  or  promoting  the  existing  insurrection^  etc.,  is 
made  liable  to  seizure  and  condemnation. 

The  third  section  provides  that  in  case  any  person  shall 
file  an  information  with  the  district  attorney,  the.  proceed- 
ings shall  be  for  the  use  of  such  informer  and  of  the  United 
States  in  equal  parts. 

The  claims  of  the  informer  in  this  case  are  recognized  by 
the  district  attorney,  and  the  contest  has  in  effect  been  be- 
tween the  informer  and  the  officers  and  crew  of  the  Gyane, 
who  claim  half  of  the  proceeds  as  prize. 

For  the  reasons  given  above,  I  am  of  opinion  that  the 
latter  are  not  entitled;  but  that  the  proceeds  should  be 
divided,  after  paying  the  seamen,  between  the  United  States 
and  the  informer,  as  directed  in  the  act  of  August  6,  1861. 
A  claim  has  been  put  in  by  the  seamen  shipped  on  board 
the  schooner  for  their  wages.  There  is  no  reason  to  sup- 
pose that  these  men  had  any  knowledge  of  the  guilty  nature 
of  the  voyage.  They  were  shipped  as  mariners,  and  had 
no  connection  with  the  persons  placed  on  board  and  secreted 
in  the  hold  of  the  vessel  during  the  night  preceding  her 
•departure,  and  who  were  to  form  the  crew  or  fighting  force 
of  the  privateer.  The  men  were  on  board  the  vessel  before 
her  seizure.  They  were  detained  as  prisoners  on  board  the 
Cyane  for  a  few  days,  and  subsequently  as  witnesses.  But 
for  this  latter  detention  they  have  been  paid  as  provided  by 
law. 

I  think  that  they  should  be  allowed  one  month's  pay — to 
this  I  understand  the  United  States  make  no  objection. 
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.  United  States  v.  Josiah  N.  Knowles. 


CouBT,  Northern  Disteiot  of  California. 
July  11,  1864. 


1.  Ajllowcto  a  SAiiiOB  !ro  Dbown— MANSLAuaHT KB.— An  indiotment  against 

a  ship-captaia  for  murder,  charging  him  with  haying  willfully  omitted 
to  stop  the  ship,  or  to  lower  either  of  its  boats,  or  to  make  any  attempt 
to  rescue  a  sailor,  who,  while  employed  on  the  royal-yard-arm,  had  acci- 
dentally fallen  into  the  sea,  by  reason  of  which  omission  and  negli- 
gence, the  sailor  was  drowned,  will  not  warrant  a  conviction  of  any 
greater  offense  than  manslaughter. 

2.  Whkbb  Omission  of  Duty  Amounts  to  FicXiONions  Homigidb.— Where  the 

death  of  a  human  being  is  the  direct  and  immediate  result  of  the  omis- 
sion  of  a  party  to  perform  a  plain  duty,  imposed  upon  him  by  law  or 
contract,  such  party  is  guilty  of  a  felonious  homicide. 

3.  D^m  or  Sba-Captain  whbm  Han  Ovkbboabd.— In  case  of  a  person  fall- 

ing overboard  from  a  ship  at  sea,  whether  passenger  or  seaman,  where 
he  is  not  killed  by  the  fall,  the  commander  is  bound  both  by  law  and 
by  contract  to  do  everything,  consistent  with  the  safety  of  the  ship  and 
of  the  passengers  and  crew,  necessary  to  his  rescue,  no  matter  what 
delay  in  the  voyage  may  be  occasioned,  or  what  expense  to  the  owners 
may  be  incurred. 

4.  Mraninq  of  "  Reason ablb  Doubt." — A  doubt  founded  upon  a  consid- 

eration of  all  the  circumstances  and  evidence,  and  not  a  doubt  resting 
upon  mere  conjecture  or  speculation,  is  a  reasonable  doubt. 

5.  When  Bubdkn  of  Showing  Ksasonablb  Doubt  on  Aocqbkd. — On  the 

trial  of  a  sea-captain  for  manslaughter,  in  omitting  any  attempt  to 
rescue  one  of  his  crew,  who  had  fallen  from  the  royal -yard-arm  into  the 
sea,  and  the  defense  was  that  the  seaman  had  been  killed  by  the  full: 
Held,  that  the  burden  was  upon  defendant  of  showing  that  the  fall  was 
fatal,  or  of  showing  such  attending  circumstances  as  to  create  a  reason- 
able doubt  whether  buch  was  not  the  fact. 

6.  When  Good  Gharacteb  of  Accused   Entitled  to  Considebation. — If 

there  be  any  doubt  as  to  the  conduct  of  a  person  charged  with  crime, 
his  previous  good  life  and  character  is  entitled  to  consideration  with  the 
jury. 

Before  Mr.  Justice  Field. 

The  defendant  was  indicted  and  tried  at  the  June  term 
of  1864,  for  murder  on  the  high  seas.  The  facts  of  the 
case  sufficiently  appear  in  the  charge  of  the  court. 

William  H.  Shaiy,  United  States  Attorney,  for  U.  S. 
Hcdl  McAllister,  for  defendant. 
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Mr.  Justice  Field.  Gentlemen  of  the  jarj:  The  defendant 
is  charged  in  the  indictment  ivith  the  crime  of  murder  upon 
the  high  seas.  The  district  attorney  does  not,  however, 
seek  from  you  a  conviction  of  the  defendant  for  this  offense. 
He  asks  only  a  conviction  for  manslaughter,  and  the  trial 
has  been  conducted  as  if  the  indictment  charged  only  this 
lesser  offense.  Indeed,  the  facts  it  alleges  as  a  foundation 
for  the  charge  would  not  warrant  a  conviction  of  any  greater 
offense.  It  alleges  that  the  defendant  was,  on  the  first  day 
of  April,  1864,  captain  of  the  American  ship  Chai^er^ 
belonging  to  citizens  of  the  United  States;  that  the  ship 
had  on  board  ten  mariners,  and  among  them  one  John  t^. 
Swainson;  that  the  ship  was  provided  with  three  boats,  for 
the  protection  and  safety  of  the  lives  of  the  persons  on 
board,  in  case  of  accident;  and  that  it  was  the  duty  of  the 
defendant  to  manage  and  control  the  ship  and  boats,  so  as 
to  insure  such  protection  and  safety;  that  on  the  firat  of 
April,  1864,  the  said  Swainson  was  employed  as  seaman 
upon  the  royal-yard-arm  of  the  mainmast  of  the  ship  in 
furling  the  royal-sail;  that  whilst  thus  employed  he  acci- 
dentally fell  into  the  sea;  and  that  the  defendant  willfully 
omitted  to  stop  the  ship,  or  to  lower  either  of  the  boats,  or 
to  make  any  attempt  to  rescue  and  save  Swainson,  as  was 
his  duty  to  do;  that  Swainson  would  have  been  rescued  and 
saved  had  the  defendant  stopped  his  ship  and  lowered  either 
of  his  boats,  and  from  his  negligence  and  omission  in  this 
respect,  Swainson  was  drowned. 

As  you  will  thus  perceive,  gentlemen,  the  charge  is  that 
the  death  of  Swainson  was  occasioned  by  the  willful  omis- 
sion of  the  defendant  to  stop  the  ship,  lower  the  boats,  and 
rescue  him,  or  to  make  any  attempt  for  his  rescue.  In  the 
majority  of  cases  where  manslaughter  is  charged,  the  death 
alleged  has  resulted  from  direct  violence  on  the  part  of  the 
accused.  Here  the  death  is  charged  to  have  been  occa- 
sioned by  the  willful  omissioA  of  the  defendant  to  perform 
a  plain  duty. 

There  may  be  in  the  omission  to  do  a  particular  act  under 
some  circumstances,  as  well  as  in  the  commission  of  an  act, 
such  a  degree  of  criminality  as  to  render  the  offender  liable 
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to  indictment  for  manslaaghter.  The  law  on  the  subject  is 
this:  that  where  death  is  the  direct  and  immediate  result 
of  the  omission  of  a  party  to  perform  a  plain  duty  imposed 
upon  him  by  law  or  contract,  he  is  guilty  of  a  felonious 
homicide.  There  are  several  particulars  in  this  statement 
of  the  law,  to  which  your  attention  is  directed. 

In  the  first  place,  the  duty  omitted  must  be  a  plain  duty, 
by  which  I  mean  that  it  must  be  one  that  does  not  admit  of 
any  discussion  as  to  its  obligator^'  force;  one  upon  which 
different  minds  must  agree,  or  will  generally  agree.  Where 
doubt  exists  as  to  what  conduct  should  be  pursued  in  a 
particular  case,  and  intelligent  men  differ  as  to  the  proper 
action  to  be  had,  the  law  does  not  impute  guilt  to  any  one, 
if,  from  omission  to  adopt  one  course  instead  of  another, 
fatal  consequences  follow  to  others.  The  law  does  not 
enter  into  any  consideration  of  the  reasons  governing  the 
conduct  of  men  in  such  cases,  to  determine  whether  they 
are  culpable  or  not. 

In  the  second  place,  the  duty  omitted  must  be  one  which 
the  party  is  bound  to  perform  by  law  or  contract,  and  not 
ene  the  performance  of  which  depends  simply  upon  his 
humanity,  or  his  sense  of  justice  or  propriety.  In  the  ab- 
sence of  such  obligations,  it  is  undoubtedly  the  moral  duty 
of  every  person  to  extend  to  others  assistance  when  in 
danger;  to  throw,  for  instance  a  plank  or  rope  to  a  drown- 
ing man,  or  make  other  efforts  for  his  rescue,  and  if  such 
efforts  should  be  omitted  by  any  one  when  they  could  be 
made  without  imperiling  his  own  life,  he  would,  by  his 
conduct,  draw  upon  himself  the  just  censure  and  reproach 
of  good  men;  but  this  is  the  only  punishment  to  which 
he  would  be  subjected  by  society. 

In  the  third  place,  the  death  which  follows  the  duty 
omitted  must  be  the  immediate  and  direct  consequence  of 
the  omission.  There  are  many  cases  in  the  reports  in 
which  this  doctrine  of  liability  for  negligence  resulting  in 
death  is  asserted.  In  one  case  a  defendant  had  been  em- 
ployed to  give  signals  to  railway  trains  of  obstructions  on 
the  road.  Having  on  one  occasion  neglected  to  give  the 
proper  signal  of  an  obstruction,  a  collision  followed,  cans- 
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iug  the  death  of  a  passenger.  The  negligeuce  was  held  to 
be  criminal,  and  the  defendant  was  convicted  of  man- 
slaughter. {Regina  v.  Pargeler,  3  Cox  0.  C.  191.)  In  an- 
other case,  the  defendant  was  employed  as  the  groand 
bailiff  of  a  mine,  and  as  such  it  was  his  datj  to  cause  the 
mine  to  be  ventilated,  by  directing  air-headings  to  be  placed 
where  necessary.  By  his  omission  to  do  this  in  a  particular 
place,  the  damp  in  the  mine  exploded,  and  several  persons 
were  killed.  The  defendant  was  indicted  for  manslaughter, 
and  the  court  instructed  the  jury  that  if  they  were  satisfied 
that  it  was  the  ordinary  and  plain  duty  of  the  prisoner  to 
cause  the  air-heading  to  be  made  in  the  mine,  and  that  a 
person  using  reasonable  diligence  would  have  bad  it  done, 
and  that  by  the  omission  the  death  of  the  deceased  occurred, 
they  should  find  the  prisoner  guilty.  {Regina  v.  Karmea, 
2  Carrington  and  Kirwin,  368.)  In  these  cases,  you  will 
perceive  t]|at  the  omission  which  resulted  fatally  was  of  a 
plain  personal  duty,  and  that  the  accident  was  the  immedi- 
ate and  direct  consequence  of  the  omission. 

Now,  in  the  case  of  a  person  falling  overboard  from  jft 
ship  at  sea,  whether  passenger  or  seaman,  when  he  is  not 
killed  by  the  fall,  there  is  no  question  as  to  the  duty  of  the 
I  commander.     He  is  bound,  both  by  law  and  by  contract, 
to  do  everything  consistent  with  the  safety  of  the  ship  and 
of  the  passengers  and  crew,  necessary  to  rescue  the  person 
overboard,  and  for  that  purpose  to  stop  the  vessel,  lower 
the   boats,  and  throw  to  him  such  buoys  or  other  articles 
which  can  be  readily  obtained,   that  may  serve  to  support 
him  in  the  water  until  he  is  reached  by  the  boats  and  saved. 
No  matter  what  delay  in  the  voyage  may  be  occasioned,  or 
what  expense  to  the  owners  may  be  incurred,  nothing  will 
excuse  the  commander  for  any  omission  to  take  these  steps 
to  save  the  person  overboard,  provided  they  can  be  taken 
with  a  due  regard  to  the  safety  of  the  ship  and  others  re- 
maining on  board.     Subject  to  this  condition,  every  person 
at  sea,  whether  passenger  or  seaman,  has  a  right  to  all  rea- 
sonable efforts  of  the  commander  of  the  vessel  for  his  res- 
cue, in  case  he  should  by  accident  fall  or  be  thrown  over- 
board.   Any  neglect  to  make  such  efforts  would  be  criminal, 


i^ed  for  tbat  offense. 
/    In  the  present  case  it  is  not  pretended  tbat  any  efforts 
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and  if  followed  by  the  loss  of  the  person  overboard,  when 
by  them  he  might  have  been  saved,  the  commander  would 
be  guilty  of  manslaughter,  and  might  be  indicted  and  pun- 
it  is 

were  made  by  the  defendant  to  save  Swainson,  nor  is  the 
law  as  to  the  duty  of  the  commander,  and  his  liability  for 
omitting  to  perform  it  under  the  conditions  stated,  contro- 
verted by  counsel.  The  positions  taken  in  the  defense  of 
the  accused  are:  1.  That  Swainson  was  killed  by  his  fall 
from  the  yard;  2.  That  if  not  killed,  it  would  have  been 
impossible  to  save  him  in  the  existing  condition  of  the  sea 
and  weather;  3.  That  to  have  attempted  to  save  him  would 
have  endangered  the  safety  of  the  ship  and  the  lives  of  the 
crew. .  If  in  your  judgment  either  of  these  positions  is  sus- 
tained by  the  evidence,  the  defendant  is  entitled  to  an 
acquittal.       >^ 

The  killing  of  Swainson  from  his  fall  is  alleged  from  the 
distance  he  must  have  fallen,  and  the  absence  of  any  appear- 
ance of  subsequent  motion  on  his  part  in  the  water.  The 
distance  was  one  hundred  and  ten  feet,  as  stated  by  one  of 
the  witnesses  from  actual  measurement.  Another  witness 
says  that  Swainson  struck  the  water  on  his  back  or  front;  a 
third  witness  states  that  the  feet  of  Swainson  struck  the 
water  first,  but  that  the  position  of  the  body  was  somewhat 
inclined.  From  the  noise  made  in  falling,  the  mate  was  of 
the  opinion  that  Swainson  struck  the  channels  on  the  side  of 
the  vessel  in  his  fall.  You  can  judge  of  the  probabilities 
of  the  man  being  alive  after  a  fall  of  this  kind.  If  you  be- 
lieve from  the  evidence  that  he  was  killed  by  the  fall,  tbat 
is  an  end  of  this  case,  and  you  need  not  pursue  your  in- 
quiries further.  But  more,  if  you  have  any  reasonable 
doubt,  by  which  I  mean  a  doubt  founded  upon  a  considera- 
tion of  all  the  circumstances  and  evidence,  and  not  a  doubt 
resting  upon  mere  conjecture  or  speculation,  whether  he 
was  killed  by  the  fall,  you  need  not  go  further.  The  prose- 
cution proceeds  upon  the  ground  that  he  was  not  thus  killed, 
the  district  attorney  relying  upon  the  general  presumption 
of  the  law  that  a  man  known  to  be  alive  at  a  particular  time 
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continues  alive  nntil  his  death  is  proved,  or  some  event  is 
shown  to  have  happened  to  him  which  usually,  in  the  ex- 
perience of  men,  proves  fatal.  The  fall  of  a  person  into  the 
sea  from  a  height  of  one  hundred  and  ten  feet  is  not  an  event 
which  is  necessarily  fatal.  Nor  can  it  be  said  that  in  the 
experience  of  men  it  is  usually  so.  Its  effect  depends  very 
much,  if  not  entirely,  upon  the  manner  in  which  the  party 
falling  strikes  the  water,  and  the  existence  of  obstacles 
breaking  the  force  of  the  fall.  The  fact,  therefore,  that  the 
fall  of  Swainson  appears  in  the  evidence  presented  by  the 
prosecution,  does  not  change  the  presumption  of  the  law, 
which  I  have  mentioned.  The  burden  still  remains  upon 
the  defendant  of  showing  that  the  fall  was  fatal,  or  of 
showing  such  attending  circumstances  as  to  create  a  reasona- 
ble doubt  whether  such  was  not  the  fact.  You  will  not  take 
the  fall  itself  as  conclusive  on  this  point,  but  will  consider 
it  in  connection  with  the  evidence  of  the  manner  in  which 
the  party  fell,  and  particularly  of  the  manner  in  which  he 
Struck  the  water  in  falling. 

If  you  are  satisfied  that  the  fall  was  not  immediately 
fatal,  the  next  inquiry  will  be  whether  Swainson  could  have 
been  saved  by  any  reasonable  efforts  of  the  captain,  in  the 
then  condition  of  the  sea  and  weather.  That  the  wind  was 
high  there  can  be  no  doubt.  The  vessel  was  going,  at  the 
time,  at  the  rate  of  twelve  knots  an  hour;  it  had  averaged, 
for  several  hours,  ten  knots  an  hour.  A  wind  capable  of 
propelling  a  vessel  at  that  speed  would,  in  a  few  hours, 
create  a  strong  sea.  To  stop  the  ship,  change  its  course, 
go  back  to  the  position  where  the  seaman  fell  overboard, 
and  lower  the  boats,  would  have  required  a  good  deal  of 
time,  according  to  the  testimony  of  several  witnesses.  In 
the  meanwhile,  the  man  overboard  must  have  drifted  a  good 
way  from  the  spot  where  he  fell.  To  these  considerations, 
you  will  add  the  probable  shock  and  consequent  exhaustion 
which  Swainson  must  have  experienced  from  the  fall,  even 
Supposing  that  he  was  not  immediately  killed. 

It  is  not  sufficient  for  you  to  believe  that  possibly  he 
might  have  been  saved.  To  find  the  defendant  guilty,  you 
must  come  to  the  conclusion  that  he  would,  beyond  a  reason- 
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able  doubt,  have  been  saved  if  proper  efforts  to  save  him 
had  been  seasonably  made,  and  that  his  death  was  the  con- 
sequence of  the  defendant's  negligence  in  this  respect. 
Besides  the  condition  of  the  weather  and  sea,  you  must  also 
take  into  consideration  the  character  of  the  boats  attached 
to  the  ship.  According  to  the  testimony  of  the  mate,  they 
were  small  and  unfit  for  a  rough  sea. 

Daring  the  trial,  much  evidence  was  offered  as  to  the 
character  of  the  defendant  as  a  skillful  and  able  officer  and 
as  a  humane  man.  The  act  charged  is  one  of  gross  in- 
humanity; it  is  that  of  allowing  a  sailor  falling  overboard, 
whilst  at  work  upon  the  ship,  to  perish,  without  an  effort  to 
save  him,  when  by  proper  efforts,  promptly  made,  he  could 
have  been  saved.  If  there  be  any  doubt  as  to  the  conduct 
of  the  defendant,  his  past  life  and  character  should  have 
some  consideration  with  you. 

"With  these  views,  I  leave  the  case  with  you.     It  is  one  of 
much  interest,  but  I  do  not  think  that,  under  the  instruc- 
tions given,  you  will  have  any  difficulty  in  arriving  at  a  just   . 
conclusion.  \      /  <   /. 

The  jury  returned  a  verdict  of  aiequiticil.   r^^^    fwv        ^ 


Edward  Field  v.  Clement  Columbet. 

DisTBiOT  Court,  Northern  District  of  California. 

July  22,  1864. 

1.  CoNSTBUCTXON  OF  Dbbd — ^Dbsionation  OF  QuANTTrT. — The  designation  of 

quantity  in  the  description  of  a  deed  will  not  control  the  bonndaries 
where  they  are  clearly  indicated;  but  where  there  is  doubt  as  to  the  true 
description,  such  designation  of  quantity  may  be  properly  considered. 

2.  CoNTETANGRs  UMDKB  GaijIfobnia  Statutb.— Under  the  California  statute 

of  conyeyances,  any  words  in  a  deed  indicating  an  intention  to  transfer 
the  estate,  interest  or  claims  of  the  grantor  will  be  a  sufficient  convey- 
ance, whether  they  be  such  as  were  generally  used  in  a  deed  of  feoff- 
ment, or  of  bargain  and  sale,  or  of  release,  irrespective  of  the  fact  of 
possession  of  grantor  or  grantee,  or  of  the  statute  of  uses. 

3.  DiFFBBBMOB    BETWBKN     QuiTOLAIU    AND    OTHBB    DkKDS    IN    GaUFOBNIA. — • 

The  only  practical  difference  in  deeds  in  use  in  California,  arises  from 
their  different  operation  upon  subsequently  acquired  interests,  or  the 
covenants  implied  by  particular  terms;  a  quitclaim  deed  only  passing 
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such  interest  as  the  grantor  possessed  at  the  time,  and  having  no  opera- 
tion whatever  upon  subsequently  acquired  interests. 

4.  Operation  of  QcrrroiiA-iM  Dbkd. — A  quitclaim  deed  does  not  affirm  the 

possession  of  any  title  in  the  grantor,  nor  does  it  preclude  him  from 
subsequently  acquiring  a  valid  title  and  holding  it  for  his  own  benefit; 
but  it  is  equally  effectual  with  any  other  form  of  deed  to  transfer  exist- 
ing interests. 

5.  Action  fob  Mesne  Pbofitb. — In  California  claims  for  damages  for  with- 

holding possession  of  land,  or  for  waste  and  for  rents  and  profits,  may 
be,  and  usually  are,  united  in  the  same  action  with  a  claim  for  the  recov- 
ery of  the  premises;  but  distinct  actions  may  be  brought,  if  desired,  for 
the  land,  and  for  the  damages. 

6.  Value  of  Improvements  as  Set-off  to  Damages. — Under  the  California 

statute  allowing  the  value  of  permanent  improvements  to  be  set-off,  in 
certain  cases,  against  damages  for  withholding  possession  of  land,  the 
defendant  must  have  held  the  land  not  only  in  good  faith,  but  also  under 
color  of  title. 

7.  Color  of  Title,  what. — By  color  of  title  is  meant  the  semblance  or 

appearance  of  title.  Wherever  any  instrument  by  apt  words  of  con- 
veyance from  grantor  to  grantee  in  form  passes  what  purports  to  be  the 
title,  it  gives  color  of  title. 

8.  Statute  of  Limitations  to  be  Available  must  be  Pleaded. — The  pe- 

riod prescribed  within  which  actions  for  mesne  profits  must  be  brought 
in  California  is  three  years;  but  if  the  statute  be  not  pleaded,  mesne 
profits  for  a  longer  period  may  be  recovered.  / 

Before  Mr.  Justice  Field. 

This  was  an  action  to  recorer  the  possession  of  a 
tract  of  land,  containing  about  seven  hundred  and  thirty 
acres,  situated  in  the  county  of  Alameda,  in  the  State  of 
California,  and  was  tried  at  the  June  term  of  1861  bj  the 
court,  without  the  intervention  of  a  jury,  by  stipulation  of  the 
parties.  Both  parties  deraigned  their  title  from  the  same 
source — from  Fulgencia  Higuera,  the  original  grantee  of 
the  Mexican  government,  the  plaintiff  claiming  by  a  deed 
executed  in  July,  1860,  and  the  defendant  by  a  deed  exe- 
cuted to  his  wife,  A.nn  Columbet,  in  December,  1854,  and  a 
subsequent  deed  to  himself  in  January,  1869.  The  wife  of 
Higuera  united  in  the  deed  to  the  plaintiff,  and  his  wife  and 
children  united  in  the  deed  to  the  defendant;  but  it  did  not 
appear  that  either  wife  or  children  ever  possessed  any  in- 
terest in  the  premises  to  convey.  No  importance  was  there- 
fore given  to  that  fact. 
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A.  M.  Crane,  for  plaintiff. 
Williams  &  JTuyimion,  for  defendant. 

Mr.  Justice  FrEiLB.  Two  positions  are  taken  to  defeat  a 
recovery  by  the  plaintiff : 

First.  That  the  premises  are  embraced  in  the  deed  of  De- 
cember, 1854,  to  Ann  Golnmbet,  and  in  the  deed  of  January, 
1859,  to  the  defendant; 

Second.  That  if  the  title  remained  in  Higuera,  his  deed  of 
July,  1860,  was  inoperative  to  pass  it,  the  grantee  not  being 
at  the  time  in  possession  of  the  premises. 

The  first  position  depends  upon  the  construction  to  be 
given  to  the  description  of  the  premises  in  the  deeds  of  1854 
and  1859.  The  description  is  identical  in  both  deeds.  It 
gives  the  boundary  as  commencing  at  a  point  on  a  certain 
creek  **  where  the  wagon-road  passes  to  the  house  of  Ga- 
lindo,"  and  after  running  in  different  directions  as  reaching 
on  the  north  a  range  of  hills  designated  ''Lomas  Altas,'* 
and  proceeding  thence  "along  the  Lomas  Altas  southerly 
up  to  the  aforesaid  wagon-road  to  Galindo's  house,"  and 
thence  ''westerly  to  the  point  of  beginning,''  the  tract  *'to 
contain  in  limits  one  mile  square  in  quantity,  including  the 
two  springs  known  as  the  'Agua  Calientes.'" 

There  are  irreconcilable  calls  in  this  description,  and  the 
only  question  is,  which  of  them  must  be  rejected?  If  the 
line  be  run  "along  the  Lomas  Altas,"  it  will  not  strike  the 
wagon-road,  which  stops  at  Galindo's  house;  and  it  will 
follow  for  a  great  distance  an  easterly  and  not  a  southerly 
course.  Tet  this  is  the  boundaiy  for  which  the  defendant 
contends,  his  theory  being  that  the  gi'antor  intended  that 
the  line  should  follow  the  hills,  and  strike  the  line  of  the 
wagon-road  protracted  nearly  a  mile.  On  the  other  hand, 
if  the  words  "along  the  Lomas  Altas"  be  rejected,  and  the 
line  be  run  southerly,  it  will  strike  the  wagon-road  and  will 
include  precisely  the  one  mile  square  of  land  and  the  two 
warm  springs  mentioned.  I  am  of  opinion  that  the  latter 
is  the  true  description  of  the  premises  deeded.  If  the 
grantor  had  intended  to  convey  the  whole  tract,  as  the  de- 
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feiidant  conteuds,  it  is  not  probable  that  he  would  have 
designated  the  two  warm  springs  as  included  in  the  tract 
sold,  for  in  that  case  there  could  have  been  no  question  on 
the  point — each  spring  would  have  been  more  than  a  mile 
from  the  outer  boundary  of  the  premises.  This  opinion  is 
strengthened  by  the  designation  of  quantity  in  the  deed. 
The  designation  of  quantity,  it  is  true,  will  not  control  the 
boundaries  where  they  are  clearly  indicated.  Yet  where 
there  is  doubt  as  to  the  true  description,  it  may  be  properly 
considered.  The  boundary  for  which  the  defendant  contends 
embraces  over  fourteen  hundred  acres — more  than  double 
the  amount  designated  in  the  deeds  under  which  he  claims. 

The  position  of  the  defendant,  that  the  deed  to  the  plaint- 
iff is  inoperative  to  pass  the  grantor's  title,  arises  from  the 
fact  that  it  is  what  is  termed  a  quitclaim  deed,  and  the 
grantee  was  not  in  possession  of  the  premises  at  the  time  of 
its  execution.  The  deed  recites  a  money  consideration  of 
12930,  and  witnesseth  that  the  grantors  ''have  remised,  re- 
leased and  quitclaimed,  and  by  these  presents  do  remise, 
release  and  quitclaim,"  to  the  grantee  the  land  in  question, 
and  all  their  ''estate,  right,  title  and  interest  therein," 
to  have  and  to  hold  the  same  to  the  grantee  and  his  heirs 
forever.  A  deed  of  this  character  would  be  sufficient  to 
pass  the  interest  of  the  grantors  under  the  statute  of  uses. 
It  was  so  held  by  the  Supreme  Court  of  New  York,  in  Jade- 
son  V.  Fish  (10  John.  456),  and  the  ruling  has  ever  since 
been  followed  in  the  courts  of  that  State  {Lynch  v.  Livings- 
ion,  8  Barb.  485;  Id.,  2  Seld.  422). 

In  this  State,  the  statute  of  uses  has  not  been  in  terms 
adopted,  and  it  is  unnecessary  to  express  any  opinion 
whether  it  is  to  be  considered  in  force  as  part  of  the  com- 
mon law.  The  statute  of  conveyances  renders  the  deed  as 
effectual  for  every  purpose  to  pass  the  title  or  right  of  the 
grantors  as  it  would  have  been  had  the  statute  of  uses  been 
elpressly  adopted.  By  the  common  law,  where  the  right  of 
property  and  the  possession  were  united  in  the  same  per- 
son, a  conveyance  could  only  be  made  by  feoffment  with 
livery  of  seisin.  But  where  the  right  of  property  and  the 
possession  were  in  different  persons^  a  transfer  of  the  estate 
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conld  be  made  to  the  party  in  possession  by  a  deed  of  re- 
lease. The  operative  words  of  such  release  were  the  same 
as  those  used  in  the  deed  under  consideration,  '^  remise,  re- 
lease and  quitclaim."  The  release  operated  in  various 
ways  according  to  the  character  of  the  possession  and  in- 
terest held  by  the  release— sometimes  by  passing  the  estate  ^ 
or  right  of  the  releasor,  sometimes  by  extinguishing  his 
claim,  and  sometimes  by  enlarging  the  estate  of  the  re- 
leasee. Without  further  particularizing  the  manner  of  its 
operation,  it  is  sufficient  to  say  that  the  deed  divested  the 
releasor  of  whatever  estate  and  right  he  possessed,  and 
transferred  the  same  to  the  releasee,  except  where,  from  tlie 
nature  of  the  interest  or  right  released,  the  instrument  could 
operate  only  by  way  of  extinguishment,  as  in  case  of  the 
release  of  a  rent  charge,  or  a  common  of  pasture  to  the 
terre-tenant.  Thus  Sheppard,  in  his  Touchstoue,  in  defin- 
ing the  instrument,  says:  ''A  release  is  the  giving  or  dis- 
charging of  the  right  of  action  which  a  man  hath,  or  may 
have  or  claim,  against  another  man,  of  that  which  is  his. 
Or  it  is  the  conveyance  of  a  man's  interest  or  right  which 
he  hath  unto  a  thing  to  another  that  hath  the  possession 
thereof,  or  some  estate  therein."  (Vol.  1,  320.)  And 
again,  the  same  writer  says:  ''Lands,  tenements  and  her- 
editaments themselves  may  be  given  and  transferred  byway 
of  release;  and  all  rights  and  titles  to  lands  may  be  given, 
barred  and  discharged  by  release;  and  so  also  may  rights 
and  titles  to  goods  and  chattels."  (Id.  321.)  The  only 
condition  required  for  the  efficacy  of  the  deed  was  that  the 
releasee  should  be  in  the  actual  possession  of  the  premises. 
(Cruise's  Digest,  title  32,  Deed,  sees.  18  to  39.) 

The  operative  words  of  the  instrument  are  as  significant  and 
potential  now  as  at  the  common  law,  and  their  efficacy 
under  our  statute  of  conveyances  is  not  dependent  upon 
the  fact  of  possession  by  the  releasee.  The  statute  allows 
the  transferof  real  property  and  of  interests  therein,  whether 
the  grantor  or  grantee  be  in  or  out  of  possession.  It  des- 
ignates no  form  in  which  the  conveyance  shall  be  made, 
except  that  it  shall  be  made  by  deed.  Any  words  in  a  deed 
indicating  an  intention  to  transfer  the  estate,  interest  or 
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"^  claim|  of  the  grantor,  will  be  a  sufficient  conveyance, 
whether  they  be  such  as  were  generally  used  in  a  deed  of 
feoffment,  or  of  bargain  and  sale,  or  of  release,  irrespective 
of  the  fact  of  possession  of  grantor  or  grantee,  or  of  the 
statute  of  uses.  The  only  practical  difference  in  deeds  in 
use  in  this  State  arises  from  their  different  operation  under 
the  statute  upon  subsequently  acquired  interests,  or  from 
the  covenants  implied  by  particular  terms.  The  quitclaim 
deed  only  passes  such  interest  as  the  grantor  possessed  at 
the  time,  and  has  no  operation  whatever  upon  subsequently 
acquired  interests.  By  its  execution,  the  grantor  does  not 
affirm  the  possession  of  any  title,  nor  is  he  precluded  from 
subsequently  acquiring  a  valid  title,  and  holding  it  for  his 
own  benefit.  The  subsequently  acquired  title  does  not 
inure  in  any  respect  to  the  benefit  of  the  grantee  in  the 
^  quitclaim;  and\lie*rein^ie8  its  distinction  from  the  deed  in 

fee-simple  absolute  under  the  statute,  or  the  deed  with  cov- 
enants. It  is  equally  effectual  with  either  of  the  other 
forms  in  transferring  existing  interests.  Such  is  the  com- 
mon opinion  of  the  profession,  and  in  consequence  the  quit- 
claim has  become  the  form  most  generally  in  use.  To  hold 
that  it  has  no  efficacy,  except  where  the  grantee  is  at  the 
time  in  possession,  would  disturb  titles  to  property  of  the 
value  of  millions.  {Sullivan  v.  Davia^  4  Cal.  291;  and  Bus- 
sell  V.  Coffin,  8  Pick.  142.) 

Judgment  must  be  rendered  for  the  plaintiff,  and  it  is  so 
ordered. 

Judgment  was  accordingly  entered  for  the  plaintiff,  and 
under  it  he  was  placed  in  possession.  He  then  brought  an 
action  against  the  defendant  for  the  use  and  occupation  of 
the  premises  recovered  from  the  time  his  title  accrued  as 
established  in  that  case,  and  the  time  he  was  thus  placed 
in  possession;  and  also  for  the  value  of  a  building  removed 
by  the  defendant  from  the  property.  The  action  was  what 
was  technically  called  an  action  for  mesne  profits,  to  which 
was  added  a  claim  for  injuries  to  the  freehold. 

The  defendant  in  his  answer  set  up  that  he  entered  upon 
the  premises  in  good  faith  under  his  deeds,  and  had  made 
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valuable  improvements,  the  value  of  which  he  asked  to  have 
set-off  against  the  claim  of  the  plaintiff.  The  statute  of  the 
State  provided  that  in  actions  for  the  recovery  of  real  prop- 
erty, *•  where  damages  are  claimed  for  withholding  the  prop- 
erty recovered  upon  which  permanent  improvements  have 
been  made  by  a  defendant,  or  those  under  whom  he  claims, 
holding  under  color  of  title  adversely  to  the  claims  of  the 
plaintiff  in  good  faith,  the  value  of  such  improvements 
shall  be  allowed  as  a  set-off  against  such  damages.'' 

The  case  was  tried  with  a  jury  at  the  July  term  of  1865, 
the  same  counsel  appearing  for  the  parties  as  in  the  original 
action. 

Mr.  Justice  Field  charged  the  jury,  among  other  things, 
as  follows: 

1.  That  although  in  this  State  there  was  a  statute  which 
allowed  a  plaintiff  to  unite  in  an  action  for  the  recovery  of 
land  a  claim  for  damages  for  withholding  the  property,  or 
for  waste  committed  thereon,  and  for  the  rents  and  profits 
thereof;  and  in  practice  claims  of  this  character  are  usually 
united  in  the  same  action  with  a  claim  for  the  land,  as  it 
was  found  to  be  more  convenient  and  less  expensive  than 
separate  actions,  and  equally  effectual  to  enforce  the  rights 
of  the  plaintiff,  yet  that  such  union  was  not  essential,  but 
that  distinct  actions  might  be  brought  for  the  land  and  for 
the  damages. 

2.  That  to  entitle  the  defendant  to  set-off  the  value  of  his 
improvements  on  the  land  recovered  against  the  plaintiff's 
claim  for  damages,  his  holding  of  the  premises  must  have 
been  adversely  to  the  claim  of  the  plaintiff  "under  color  of 
title;"  that  a  holding  in  good  faith  was  of  itself  not  suffi- 
cient; and  that  by  color  of  title  was  meant  the  semblance 
or  appearance  of  title.  Wherever  any  instrument  by  apt 
words  of  conveyance  from  grantor  to  grantee,  in  form, 
passed  what  purported  to  be  the  title,  it  gave  color  of  title. 
If  one  entered  under  a  deed  pui'porting  to  transfer  the  title, 
he  entered  under  the  color  of  title,  although  in  point  of 
fact  the  title  was  never  in  the  grantor. 

3.  That  the  defendant  not  having  pleaded  the  statute  of 
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limitations,  which  prescribed  three  years  as  the  term  within 
which  actions  for  trespass  upon  real  property  must  be 
brought,  and  the  action  for  mesne  profits  was  considered 
I  %'^iM^  ^^^  ^'  ^^^  kind,  the  jury  ff%^  not  restricted  to  a  considera- 
tion of  the  use  and  occupation  of  the  premises  for  tliat 
period  in  the  estimation  of  damages. 
The  jury  found  for  the  plaintiiSf. 


Theodore  LeRoy  v.  George  Wright  bt  al. 

CiRcxnT  Court,  Nobthern  District  op  California. 

August  12,  1864. 

1.  AppEAii  Opkms  the  Wholk  Issue. — An  Appeal  to  the  District  Court  of  the 

United  States  from  a  decree  of  the  board  of  land  commissioners  created 
under  the  act  of  1851,  confirming  a  claim  under  a  Mexican  grant  in  Cal- 
ifornia, opens  the  whole  issue  for  consideration.  The  case  is  to  be  heard 
in  the  district  conrt  de  7ioix>,  upon  the  papers  and  testimony  used  before 
the  board,  and  such  further  eyidence  as  either  party  may  produce. 

2.  PossKsaioN  OF  Real  Pbopebtt  oiyks  Use  of  Same. — Where  the  title  to 

real  property  is  in  dispute  between  two  claimants,  and  one  of  them  takes 
possession  of  the  property,  he  will  not  be  injoined  from  its  occupation 
and  the  erection  of  buildings  thereon  before  the  title  is  judicially  deter- 
mined. 

3.  Courts  of  EQuirr  well  not  iNTBRFfCBR. — Courts  of  equity  will  not  ordi- 

narily interfere  to  injoin  the  commission  of  a  threatened  trespass  to 
real  property,  unless  the  trespass  be  one  going  to  the  destruction  of  the 
substance  of  the  estate,  such  as  the  extracting  of  ores,  the  cutting  down 
of  timber,  the  digging  of  coals  and  the  like.  The  jurisdiction  of  the 
court,  in  such  cases,  is  asserted  for  the  preservation  of  the  property 
pending  proceedings  at  law  for  the  determination  of  the  title. 

Before  Mr.  Justice  Field. 

Suit  in  equity  to  restrain  the  defendants  from  entering 
upon  certain  real  estate  in  San  Francisco,  alleged  to  be  the 
property  of  the  complainant,  and  appropriating  it  to  the 
use  of  the  United  States.  It  was  heard  at  the  June  term  of 
1864.     The  facts  are  stated  in  the  opinion  of  the  court. 

B.  8.  Brooks  and  George  E,  Whitney,  for  complainant. 

Deloa  Lake,  United  States  Attorney,  for  defendants. 
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Mr.  Justice  Field.  This  is  a  suit  to  restrain  the  defend- 
ants from  entering  npon  certain  real  estate  situated  at  a 
place  known  as  Black  Point  or  Point  San  Jose,  in  the  city 
of  San  Francisco,  alleged  to  be  the  property  of  the  complain- 
ant, and  appropriating  it  to  the  use  of  the  United  States. 
The  complainant,  or  his  immediate  grantor,  has  been  in  pos- 
session of  the  premises  in  question  for  several  years,  and 
claims  to  be  the  owner  in  fee  of  the  same,  deriving  his  title 
from  the  city  of  San  Francisco  by  virtue  of  the  ordinance 
of  the  common  council  for  the  settlement  of  land  titles  in 
the  city,  passed  on  the  twentieth  of  June,  1855,  commonly 
known  as  the  Van  Ness  ordinance,  and  the  act  of  the  leg- 
islature of  the  State  confirmatoi*y  thereof. 

The  defendants,  who  are  officers  of  the  army  of  the  United 
States,  and  acting  under  the  orders  of  the  secretary  of  war, 
have  taken  possession  of  an  adjoining  tract  of  land  at  the 
same  Black  Point,  and  commenced  the  erection  of  fortifica- 
tions for  the  general  government  thereon;  and  they  declare 
their  intention  to  take  like  possession,  under  the  same  au- 
thority, of  the  premises  in  question,  and  to  appropriate  them 
for  the  erection  of  barracks  and  other  buildings  required  in 
connection  with  the  fortifications. 

The  complainant,  therefore,  invokes  the  authority  of  the 
court  to  restrain  such  appropriation  until  compensation  to 
him  for  the  property  is  previously  made. 

The  defendants  controvert  the  complainant's  claim  of 
ownership;  they  deny  that  the  land  is  private  property,  and 
insist  that  it  is  the  property  of  the  United  States,  upon 
which  the  complainant  has  intruded  without  color  of  right. 
The  question  of  title  is  thus,  at  the  outset,  raised  in  the  case. 
And  the  documents  produced  by  the  complainant  as  evi- 
dence of  his  title,  so  far  from  establishing  the  title  in  him, 
show  conclusively  that  the  title  is  a  matter  in  controversy 
now  under  consideration  in  a  judicial  proceeding  pending 
before  the  District  Court  of  the  United  States.  The  com- 
plainant, as  we  have  stated,  derives  his  title  from  the  city 
of  San  Francisco,  through  the  operation  of  the  Van  Ness 
ordinance.  At  the  time  that  ordinance  was  passed,  there 
was  much  diversity  of  opinion  among  the  members  of  the 
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profession  as  to  the  title  of  the  land  embraced  within  the 
limits  of  the  charter  of  1851;  some  of  them  holding  the  land 
to  be  public  property  of  the  United  States,  and  others  hold- 
ing that  the  title  was  in  the  city,  as  sacces^or  of  a  Mexican 
pueblo  established  and  in  existence  at  the  date  of  the  ac- 
quisition of  the  country.  The  ordinance  was  passed  to 
meet  both  of  these  views.  The  first  section  was  framed 
upon  the  supposition  that  the  land  above  the  natural  high- 
water  mark  of  the  bay  belonged  to  the  United  States,  and 
it  provided  for  the  entry  of  the  same  at  the  proper  land- 
office.  It  does  not  appear  from  the  evidence  before  us,  that 
any  entry  was  ever  made  as  thus  provided;  or  that  the  price 
per  acre  required  by  law,  was  ever  tendered  to  render  the 
entry,  if  made^ffectual.  Besides,  there  is  evidence  in  the 
case  tending  to  show  that  if  the  land  embraced  withiu  the 
city  limits  belonged  to  the  United  States,  that  portion  which 
constitutes  Black  Point  (sometimes  called  Point  Jose  or 
San  Jose,)  was,  as  early  as  1850,  exempted  and  reserved 
from  sale  for  public  purposes.  There  is  on  file  in  the  office 
of  the  surveyor-general  of  California,  a  notice  from  the 
commissioner  of  the  general  land-office  at  Washington, 
bearing  date  on  the  twenty-fourth  of  June,  1851,  informing 
the  surveyor  that  such  reservation  had  been  made  by  Presi- 
dent Fillmore  on  the  sixth  of  November  of  the  previous 
year. 

The  second  section  of  the  ordinance  was  framed  upon 
the  supposition  that  the  city  possessed  the  title  to  the 
lands  within  the  corporate  limits,  and  by  its  provisions  she 
relinquished  and  granted  all  her  title  and  claim  thereto, 
with  certain  exceptions,  to  the  parties  in  the  actual  posses- 
sion thereof,  by  themselves  or  tenants,  on  or  before  the 
first  of  January,  1855,  provided  such  possession  was  con- 
tinued up  to  the  time  of  the  introduction  of  the  ordinance 
in  the  common  council,  or,  if  interrupted  by  an  intruder 
or  trespasser,  had  been  or  might  be  recovered  by  legal 
process.  The  party  through  whom  the  complainant  traces 
his  title  was  in  such  possession  of  the  premises  in  question, 
and  hence  acquired  whatever  title  the  city  possessed  at  the 
passage  of  the  ordinance.     The  city  then  asserted  title  as 
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succesBor  of  the  pueblo  to  four  square  leagues  of  land. 
She  had  presented  her  claim  for  the  same  to  the  board  of 
land  commissioners,  created  under  the  act  of  Congress  of 
March  3,  1851,  and  the  board,  in  December,  1854,  had  con- 
firmed the  claim  to  a  portion  of  the  four  square  leagues, 
including  the  premises  in  question,  and  rejected  her  claim 
to  the  residue.  From  this  action  of  the  board  an  appeal 
was  taken,  by  the  filing  of  a  transcript  of  the  proceedings 
and  decision  of  the  board  with  the  clerk  of  the  District 
Court.  The  appeal  was  by  the  statute  for  the  benefit  of  the 
party  against  whom  the  decision  was  rendered — in  this  case, 
of  both  parties — of  the  city,  which  claimed  a  larger  quan- 
tity of  land  than  that  confirmed;  and  of  the  United  States, 
which  denied  the  claim  of  the  city  altogether;  and  both 
parties  gave  notice  of  their  intention  to  prosecute  the  ap- 
peal. Subsequently,  in  February,  1857,  the  attorney-gen- 
eral withdrew  the  appeal  on  the  part  of  the  United  States, 
/and  upon  the  stipulation  of  the  district  attorney,  the  Dis- 
trict Court,  in  March,  1857,  ordered  the  appeal  to  be  dis- 
missed, and  gave  leave  to  the  city  to  proceed  upon  the  de- 
cree of  the  commission  as  upon  a  final  decree.  The  coun- 
sel of  the  complainant  regards  this  decree  as  closing  the 
controversy  between  the  city  and  the  United  States  as  to 
the  land  to  which  the  claim  was  confirmed.  But  in  this 
view  he  is  mistaken.  Had  the  city  also  withdawn  her  ap- 
peal such  result  would  have  followed.  But  this  course  the 
city  declined  to  take.  She  continues  to  prosecute  the  ap- 
peal ifor  the  residue  of  her  claim  to  the  four  square  leagues. 
This  leaves  open  the  whole  issue  with  the  United  States. 
The  proceeding  in  the  District  Court,  though  called  in  the 
statute  *  an  appeal,'  is  not,  in  fact,  such.  It  is  essentially 
an  original  suit,  in  which  new  evidence  can  be  given,  and 
in  which  the  entire  case  is  to  be  tried  over.  This  was  ex- 
pressly held  in  the  case  of  Ifie  United  States  v.  Ritchie  (17 
How.  533).  It  that  case  it  was  contended  that  the  acfc  of 
Congress,  in  prescribing  an  appeal  from  the  board  of  com- 
missioners to  the  District  Court  was  unconstitutional,  as 
the  board  was  not  a  court  under  the  Constitution,  and  could 
not  be  invested  with  any  portion  of  the  judicial  power  con- 
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ferred  upon  the  general  government;  but  tbe  Supreme 
Court,  Mr.  Justice  [Nelson  delivering  the  opinion,  said: 
''That  the  suit  in  the  District  Court  is  to  be  regarded  as  an 
original  proceeding,  the  removal  of  the  transcript,  papers 
and  evidence  into  it  from  the  board  of  commissioners, 
being  a  mode  of  providing  for  the  institution  of  the  suit  in 
that  court.  The  transfer,  it  is  trne,  is  called  an  appeal;  we 
must  not,  however,  be  misled  by  a  name,  but  look  to  the 
substance  and  intent  of  the  proceeding.  The  District 
Court  is  not  confined  to  a  mere  re*examination  of  the  case, 
as  heard  and  decided  by  the  board  of  commissioners, 
but  hears  the  case  de  novo  upon  the  papers  and  testimony 
which  had  been  used  before  the  board,  they  being  made 
evidence  in  the  District  Court,  and  also  upon  such  further 
evidence  as  either  party  may  see  fit  to  produce." 

The  District  Court  then,  as  thus  held,  ''hears  the  case 
de  novo"  Every  question  raised  before  the  commissioners 
may  be  raised  again  before  the  District  Court.  No  fact  is 
concluded  by  the  decree  of  the  board.  It  follows,  from 
this  view  of  the  case,  that  the  title  to  the  premises  in 
question  is  far  from  being  settled,  that  it  is,  in  fact,  a  mat- 
ter now  pending  for  determination  in  a  judicial  proceeding 
between  the  city  and  the  United  States. 

Nor  is  the  case  of  the  complainant  aided  by  the  recent 
act  of  Congress  "to  expedite  the  settlement  of  titles  to 
lands  in  the  State  of  California.''  By  that  act  the  right  and 
title  of  the  United  States  to  tbe  lands  within  the  corporate 
limits  of  the  city,  as  defined  by  the  charter  of  1861,  are 
relinquished  and  granted  to  the  city  for  the  uses  and 
purposes  specified  in  the  Van  Ness  ordinance,  subject  to 
certain  exceptions  and  reservations,  among  which  are  all 
sites  or  other  parcels  of  land  which  had  been  previously, 
or  were  then,  "occupied  by  the  United  States  for  military, 
naval,  or  other  public  uses,"  or  which  might  be  designated 
by  the  President  within  one  year  after  the  return  to  tbe 
general  land^office  of  an  approved  plat  of  the  exterior  limits 
of  the  city. 

Tbe  title  being  in  dispute,  there  is  no  ground  for  consid- 
ering   the  question  of   compensation.    The    case  is  one 
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where,  upon  the  complainant's  own  showing,  a  mere  naked 
trespass  is  threatened — the  entry  by  the  defendants  upon 
the  premises,  and  the  erection  of  buildings  thereon.  The 
ancient  doctrine  of  equity  was  not  to  interfere  in  such  case,, 
even  where  the  title  was  undisputed,  but  to  leave  the  party 
to  his  legal  remedy.  And  even  after  the  doctrine  had  been 
modified  in  later  cases,  if  the  title  to  the  property  had  boon'  ^*^ ^"^^ 
disputed,  that  fact  was  regarded  as  sufficient  to  exclude  the 
jurisdiction  of  the  court.  In  PittswoHh  v.  Hopton  (6  Vesey, 
51),  Lord  Eldon  stated  that  .he  remembered  being  told 
from  the  bench,  in  early  life,  ''that  if  the  plaintiff  filed  a 
bill  for  an  account,  and  an  injunction  to  restrain  waste, 
stating  that  the  defendant  claimed  by  a  title  adverse  to  his, 
he  stated  himself  out  of  court  as  to  the  injunction.'"  And 
in  the  case  of  Noiivay  v.  Boive  (19  Vesey,  147),  which  arose 
several  yeiirs  afterward,  the  same  distinguished  chancellor 
observed  that  the  court  had  certainly  proceeded  to  extend 
injunctions  jto  trespass,  but  he  did  not  recollect  that  it  was 
;ever  granted  on  that  head,  where  the  fact  of  the  plaintiff's 
title  to  the  property  was  disputed  by  the  answer.  The 
ancient  doctrine  in  this  respect  has  been  greatly  modified, 
and  it  is  the  common  practice  at  this  day  for  the  court  to 
issue  injunctions  where  the  title  is  in  dispute.  But  in  such 
instances  a  stronger  and  clearer  case  of  irremediable  mischief 
must  be  presented  than  where  the  title  is  undisputed.  The 
trespass  threatened  must  be  one  going  to  the  destruction  of 
the  substance  of  the  estate,  such  as  the  extracting  of  ores, 
the  cutting  down  of  timber,  the  digging  of  coals,  and  the 
like.  The  jurisdiction  of  the  court  in  these  cases  is  as- 
serted for  the  preservation  of  the  property  pending  pro- 
ceedings at  law  for  the  determination  of  the  title  of  the 
parties.  (Jt^hie  v.  Ross,  7  Johns.  Ch.  332;  West  v.  Wallcer, 
2  Green's  Ch.  282;  Kerlen  v.  West,  3  Green's  Ch.  452;  United 
States  V.  Parrott,  1  McAllister,  295;  Peiry  v.  Parker,  1 
Woodbuiy  and  Minot,  281.) 

In  the  case  at  bar,  the  alleged  trespass  threatened  will 
not  produce  irreparable  mischief  or  tend  to  the  destruction 
of  the  inheritance.  The  barracks  and  other  buildings 
which  the  defendants  propose  to  construct,  will  not  impair 
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the  value  of  the  property,  at  least  to  snch  an  extent  that  an 
adequate  remedy  may  not  be  obtained  in  the  ordinary  course 
of  the  law.  The  bill  must  be  dismissed,  and  a  decree  to 
that  effect  will  be  entered. 


'Alex.  Hardy  et  al.  v.  James  M,  Harbin  et  al. 

Gificurr  Coubt,  Nobthebn  Distbict  of  California. 

July  29,  1865. 

1.  HoLDKB  or  Lkoal  TnxK,  when  CovYKnTKD  INTO  Tbustse. — Wherever 

property  is  acquired  by  frand,  or  under  such  circumstances  as  to  render 
it  inequitable  for  the  holder  of  the  legal  title  to  retain  it,  a  court  of 
equity  will  convert  him  into  a  trustee  of  the  true  owner. 

2.  Mexican  Pbkfkot  had  no  Jobisdiction. — A  prefect  under  the  Mexican 

government  in  California  had  no  jurisdiction  over  the  estates  of  de- 
ceased persons,  or  authority  to  appoint  an  administrator. 

3.  GaijIfobnia  Pbobatk  Act  had  no  Retbospkctivk  Application. — The  stat- 

ute of  California  for  the  settlement  of  the  estates  of  deceased  persons 
has  no  application  to  the  estates  of  persons  who  died  previous  to  the 
organization  of  the  State  government. 

4 .  Mexican  Land  Qbants —  Effect  of  Confibmatcon. — A  confirmation  of  a 

Mexican  land  grant  under  the  act  of  Congress  of  March  3,  1851,  inured 
to  the  benefit  of  the  confirmees,  so  far  as  the  legal  title  was  concerned. 
It  determined  nothing  as  to  the  equitable  relations  between  them  and 
third  parties. 

5.  Patent  undkb  Mexican  Guant — Evidence  of  What. — A  patent  issued 

by  the  United  States  for  land  granted  by  the  former  government  is  evi- 
dence that  the  title  had  passed  by  the  grant  from  the  former  govern- 
ment, or  that  such  equities  had  existed  under  that  government  in  favor 
of  the  alleged  grantee  as  to  require  or  justify  the  cession  of  the  title, 
and  also  that  by  conveyances  regular  on  their  face,  the  legal  title  had 
apparently  passed  from  the  grantee  to  the  claimant;  bnt  it  does  not 
affect  any^  equitable  relations  of  the  holders  of  subsequent  conveyances 
from  the  grantee  to  each  other,  or  to  third  parties. 

6.  Pubcharebs  Chaboeable  wfth  Notice  of  Facts  DiscijOSED  bt  Documents 

thbouoh  which  the  Titlk  is  Tbackd.  —  Where  a  purchaser  of  land 
cannot  make  out  bis  title  except  through  an  instrument  which  leads  to 
a  particular  fact,  he  is  chargeable  with  notice  of  such  fact.  Accordingly 
where  a  patent  of  the  United  States,  upon  confirmation  of  a  Mexi- 
can grant,  recites  a  transfer  of  the  grantee's  interest  to  the  patentee  by 
an  administrator,  a  purchaser  from  the  patentee  is  chargeable  with  no- 
tice of  the  character  of  the  conveyance  of  the  administrator,  and  the 
proceedings  upon  which  it  was  made. 
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7.  Limitation  or  Aotion  against  FrauduiiBNT  Hoij>bbs  of  Leoal  Titlk. — 

Where  parties  secured  to  themselves  the  legal  title  of  a  Mexican  grant, 
by  the  presentation  to  the  board  of  land  commissioners  of  a  worthless 
document  as  a  transfer  of  the  grantee's  interest,  whereby  a  fraud  was 
committed  upon  the  heirs  of  the  grantee:  Held,  that  the  patentees  would 
in  equity  be  converted  into  trustees,  and  that  the  statute  of  limitations 
would  not  commence  running  in  such  case  against  the  rights  of  the 
heirs  until  their  discovery  of  the  fraud. 

8.  Chabaotbb  of  Califobnia  Statuts  of  Limitations.— The  statute  of  limita- 

tions of  California  applies  to  both  equitable  and  legal  remedies;  it  is  di- 
rected to  the  subject-matter,  and  not  to  the  form  of  the  action  or  the 
tribunal  before  which  it  is  prosecuted. 

9.  Pabtiks  Dkfbndant  to  Suit  to  Chaboe  Hoij>eb8  of  Lkqal  Title  as 

Tbustkes.— In  a  suit  in  equity  to  convert  the  holders  of  the  legal  title 
to  land  into  trustees  for  the  true  owners,  a  previous  holder  of  such  legal 
title  who  has  parted  with  all  his  interest  in  it  is  not  a  necessary  party. 

Before  Mr.  Justice  Field. 

This  was  a  suit  in  equity  to  charge  the  defendants  as 
trustees  of  certain  real  property  in  California,  and  to  com- 
pel a  transfer  of  the  title.  It  came  before  the  court  on  de- 
murrer to  the  bill,  and  was  heard  at  the  June  term  of  1865. 
The  case,  as  presented  by  the  bill,  is  sufficiently  stated  in 
the  opinion  of  the  court. 

H.  H.  Hartley  and  Joseph  P.  HogCf  for  the  demurrer. 
W.  W.  Chipman  and  B.  S.  Brboks^  contra, 

Mr.  Justice  Field.  This  is  a  suit  on  the  equity  side  of 
the  court  to  charge  the  defendants  as  trustees  of  certain  real 
property,  situated  in  the  county  of  Yolo,  and  to  enforce  a 
transfer  of  the  title  to  the  complainants,  Alexander  Hardy 
and  Ellen  Hardy,  the  wife  of  Thomas  Botham.  Alexander 
and  Ellen  claim  to  be  the  only  surviving  children  and  heirs 
at  law  of  one,  John  Hardy,  deceased;  and  the  case  pre- 
sented by  their  bill  is  briefly  this : 

Hardy,  their  father,  was  a  native  of  Upper  Canada,  and 
in  1824  intermarried  in  that  province  with  one  Nancy 
Wright,  a  citizen  of  the  United  States.  Three  children 
were  the  issue  of  this  mamage  —  Alexander,  Ellen  and 
Nancy.  Alexander  was  born  in  1825,  in  New  York,  and  is 
a  citizen  of  that  State,  and  is  at  present  a  soldier  in  the 
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army  of  the  United  States.  Ellen  vr&s  born  in  Canada,  in 
1827,  and  intermarried  in  1847  with  the  complainant, 
Thomas  Botham.  Both  she  and  her  husband  are  subjects 
of  the  queen  of  Great  Britain.  Nancy  was  born  in  New 
York,  in  1829,  and  died  at  the  age  of  six  years.  The  wife 
of  Hardy  died  in  1832,  and  soon  afterward  Hardy  himself 
left  Canada;  and  after  working  one  or  two  years  at  different 
places  on  the  Mississippi  river,  proceeded  to  Texas,  and 
thence  to  Mexico,  and  engaged  in  the  military  service  of  the 
latter  country. 

In  1843  he  came  to  California,  having  in  the  meantime 
become  a  Mexican  citizen  by  naturalization,  and  assumed 
the  name  of  Thomas  Hardy — by  which  name,  or  that  of 
Thomas  M.  Hardy,  he  was  always  known  in  this  country. 
In  October  of  the  same  year,  he  obtained  from  Michel- 
torena,  then  governor  of  the  department  of  California,  a 
grant  of  land  of  the  extent  of  six  square  leagues,  situated 
in  the  present  county  of  Yolo.  The  grant  was  issued  to 
him  in  his  assumed  name  of  Thomas  Hardy.  In  October, 
1848,  he  died  at  Benicia,  in  this  State,  intestate,  possessed 
of  the  real  property  thus  granted  to  him;  and  also  of  per- 
sonal property  of  the  value  of  several  thousand  dollars. 

In  March,  1850,  the  prefect  of  the  district  of  Sonoma 
assumed  jurisdiction  over  the  estate  of  the  deceased,  and 
appointed  one  Stephen  Cooper,  of  Benicia,  administrator, 
and  issued  letters  of  administration  to  him.  Under  color 
of  these  letters.  Cooper  took  possession  of  the  property  of 
the  deceased,  and  proceeded  to  act  as  administrator.  In 
1851,  the  prefect,  his  office  having  been  abolished  by  law, 
and  Probate  Courts  having  been  established  in  the  different 
counties  of  the  State,  transferred  the  papers  and  documents 
relating  to  the  estate  of  Hardy  to  the  Probate  Court  of  the 
county  of  Solano.  Soon  afterward,  upon  the  petition  of  the 
administrator,  the  Probate  Court  made  an  order  for  the  sale 
of  the  real  property;  and  under  it  the  property  was  sold  for 
the  sum  of  16500.  The  sale  was  confirmed  by  the  Probate 
Court,  and  in  July,  1851,  a  conveyance  was  executed  by  the 
administrator  to  the  purchasers. 

In  1852,  the  claim  of  the  purchasers  and  parties  deriving 
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title  from  them,  to  the  land  in  question,  was  presented  to 
the  board  of  commissioners,  created  under  the  act  of  Con- 
gress of  March  3,  1851,  for  confirmation.  In  July,  1855, 
the  claim  was  confirmed  by  the  board,  and  afterward,  in 
March,  1857,  on  appeal,  by  the  decree  of  the  District  Court 
of  the  United  States.  This  decree  was  made  final  by  stip- 
ulation of  the  parties;  and  in  July,  1858,  a  patent  of  the 
United  States  was  issued  to  the  claimants.  The  defendants 
derive  whatever  title  they  possess  to  the  premises  under  the 
patent  and  the  conveyance  of  the  administrator. 

The  complainants  insist  that  the  prefect  of  the  district  of 
Sonoma  had  no  jurisdiction  over  the  estate  of  Hardy,  or 
authority  to  appoint  an  administrator  thereof,  and  that  the 
proceedings  and  appointment,  and  all  acts  under  color  of 
the  appointment,  are  null  and  void;  and  that  the  Probate 
Court  of  Solano  county  acquired  no  jurisdiction  by  the 
transfer  to  it  of  the  papers  of  the  prefect. 

The  complainants  also  insist  that  even  if  the  Probate 
Court  acquired  any  jurisdiction  over  the  estate,  it  never  ac- 
quired jurisdiction  to  order  a  sale  of  the  real  property  of 
the  decedent  by  reason  of  various  defects  and  omissions  in 
the  petition  and  proceedings  for  the  sale,  which  the  bill  sets 
forth ;  and  also  that  the  sale  was  vitiated  by  fraudulent  prac- 
tices (fh  the  part  of  the  administrator  and  purchasers,  which 
the  bill  details  at  length,  and  of  which  it  alleges  the  defend- 
ants had  notice  before  they  acquired  their  respective  in- 
terests. 

The  complainants  never  received  any  intelligence  from 
Hardy  after  he  left  the  Mississippi  river,  except  by  a  letter 
written  from  Monterey,  in  the  spring  of  1847  or  1848,  and 
until  within  the  past  three  years  had  no  information  as  to 
his  residence  or  movements,  or  of  the  acquisition  of  the 
property,  or  of  the  various  proceedings  relating  to  the  same, 
which  are  stated  in  their  bill.  They  ask,  therefore,  that 
the  defendants  may  be  charged  as  trustees  of  the  title  of 
the  real  property  to  the  extent  of  the  several  interests  held 
by  them  for  the  benefit  of  the  complainants,  Alexander  and 
Ellen,  and  be  decreed  to  transfer  the  same  to  said  com- 
plainants, and  deliver  up  the  patent  and  all  other  muni- 
ments of  title  connected  with  the  property. 
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To  the  bill  of  complaint  the  defendants  demur  on  several 
grounds,  the  principal  of  which  are:  First,  that  the  bill 
does  not  contain  any  matter  of  equity  upon  which  the  court 
can  base  a  decree,  or  grant  the  complainants  any  relief. 
Second,  that  the  claim  of  the  complainants  is  a  stale  claim, 
and  barred  bj  the  statute  of  limitations;  and  third,  that 
there  is  a  defect  of  parties  defendants. 

The  ground  upon  which  the  bill  proceeds  is,  that  the  de- 
fendants have  obtained  the  legal  title  to  property,  of  which 
the  father  of  the  complainants  died  possessed,  and  which 
the  complainants  inherited;  that  the  defendants  took  the 
legal  title,  with  notice  of  the  invalidity  of  the  means  by 
which  it  was  obtained;  and  should,  therefore,  upon  obvious 
principles  of  justice,  be  required  to  give  it  up  to  the  true 
owners.  The  bill  is  filed  for  the  purpose  of  having  a  tiiist 
declared  and  enforced,  the  complainants  relying  upon  the 
established  doctrine  that  wherever  property  is  acquired  by 
fraud,  or  under  such  circumstances  as  to  render  it  inequita- 
ble for  the  holder  of  the  legal  title  to  retain  it,  a  court  of 
equity  will  convert  him  into  a  trustee  of  the  party  actually 
entitled  to  its  beneficial  enjoyment.  And  the  bill  presents 
a  clear  case  for  the  application  of  this  doctrine.  The  pre- 
fect of  Sonoma  had  no  jurisdiction  over  the  estate  of  the 
deceased,  nor  any  authority  to  appoint  au  administrator. 
Prefects  were  executive  officers  of  the  government.  It  was 
their  duty  to  maintain  public  order  and  tranquillity,  to  pub- 
lish and  enforce  the  laws,  and  to  exercise  a  general  super- 
vision over  the  subordinate  officers,  and  the  public  interests 
of  their  districts.  They  were  empowered  to  impose  small 
fines  in  the  enforcement  of  their  authority,  and  to  hear 
complaints  against  inferior  officers  of  the  district;  but  be- 
yond this  extent  they  were  not  clothed  with  any  judical 
functions. 

Nor  did  the  Probate  Court  of  Solano  county  acquire  any 
jurisdiction  over  the  estate  of  the  deceased  after  the  transfer 
of  the  papers  from  the  prefect.  The  statute  of  California, 
for  the  settlement  of  the  estates  of  deceased  persons  has  no 
application  to  the  estates  of  parties  who  died  previous  to  the 
organization  of  the  State  government.    This  was  expressly 
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held  by  the  Supreme  Court  of  California,  in  Gnmes'a  EslaU 
V.  Norris,  with  reference  to  the  probate  of  a  will  executed 
in  1848  (ti  Cal.  621);  and  the  ruling  in  this  respect  was 
affirmed  by  the  same  court  in  the  subsequent  case  of  Ihvis 
V.  Pitcher  (10  Cal.  465) .    The  act  which  provides  for  the 
probate  of  wills  also  regulates  the  manner  in  which  the 
estates  of  parties  dying  intestate  shall  be  closed,  and  is 
equally  limited  in  its  application  to  cases  arising  subse- 
queni;  to  the  adoption  of  the  Constitution.  It  was  obviously 
the  intention   of  the   legislature    to   leave  all  estates    of 
decedents,  who  died  previously,  to  be  settled  nnder  the  law 
as  it  then  existed;  and  such  is  the  ruling  in  a  recent  case 
of  the  Supreme  Court  of  the  State.    {Downer  v.  Smith,  24 
Cal.  114.)    It  was,  therefore,  under  color  of  legal  proceed- 
ings, every  step  of  which  was  a  nullity,  that  the  conveyance 
of  the  alleged  administrator  was  executed.     That  convey- 
ance enabled  the   purchasers  and  parties  holding  under 
them  to  present  the  grant  made  to  Hardy  by  the  Mexican 
government  to  the  board  of  land  commissioners,  and  to  ob- 
tain a  confirmation  of  the  claim  asserted  by  them  to  the 
land  it  embraces,  and  ultimately  the  patent  of  the  United 
States.     Thus,  by  means  of  an  instrument  purporting  to 
transfer  the  interest  of  which  Hardy  died  possessed,  but  in 
fact  transferring  nothing,  tliey  obtained  a  standing  before 
the  Federal  tribunals,  and  have  secured  to  themselves  the 
legal  title  from  the  government  of  the  United  States.     It  is 
the  possession  of  this  legal  title,  as  shown  by  the  confirma- 
tion and  patent,  which  precludes  the  complainants,  who  are 
the  sole  surviving  heirs  of  the  deceased,  from  instituting  or 
maintaining  ejectment  for  the  premises,  and  forces  them  to 
seek  relief  from  a  court  of  equity.     And  it  is  upon  the  con- 
firmation and  patent  that  the  defendants  rely  to  resist  the 
claim  of  the  complainants.     Their  position  is,  that  the  con- 
firmation inured  to  the  benefits  of  the  confirmees,  and  that 
the  patent  is  conclusive  evidence  of  the  validity  of  their  title 
— ^that  it  is  the  record  of  the  government  upon  it,  which 
cannot  be  questioned,  except  in  direct  proceedings  insti- 
tuted in  the  name  of  the  government  or  by  its  authority. 
It  is  undoubtedly  true  that  the  confirmation  inured  to  the 


542  Hardy  v.  Harbin.  [Cir.  Ct. 

Opinion  of  the  Court — Mr.  Justice  Field.  [Jtil)', 

benefit  of  the  confirmees,  so  far  as  the  legal  title  to  the 
premises  was  concerned.  It  established  the  legal  title  in 
them,  but  it  determined  nothing  as  to  the  equitable  rela- 
tions between  them  and  third  parties.  The  object  of  the 
government  in  the  passage  of  the  act  of  March  3,  1851,  was 
to  separate  the  public  lands  from  those  which  were  private 
property,  and  to  discharge  its  treaty  obligations  by  protect- 
ing private  claims.  The  only  question  in  which  the  govern- 
ment was  concerned,  and  which  demanded  its  consideration 
J  was,  what  interests  in  land  ha^  the  former  sovereignty 

J>yv6^      parted  with;  not  what  had  tran^jpired  between  private  par- 
,Xe^  »M^     ties  subjgfit  to  the  action  of  that  sovereignty.     And  in  con- 
formity with,  this  view  is  the  language  of  the  Supreme  Court 
of  the  United  States  in  Castro  v.  Hendricks  (23  How.  442). 
After  stating  that  to  accomplish  the  purposes  of  the  act  of 
March  3, 1851,  every  person  claiming  lands  in  California  by 
virtue  of  any  right  or  title  derived  from  the  Spanish  or 
Mexican  governments,  was  required  to  present  the  same  to 
a  board  of  commissioners,  the  court  said:  ''The  mesne 
conveyances  were  also  required,  but  not  for  any  aim  of  sub- 
mitting their  operation  and  validity  to  the  board,  but  sim- 
ply to  enable  the  board  to  determine  if  there  was  a  bonajide 
claimant  before  it  under  a  Mexican  grant;  and  so  this  court 
have  repeatedly  determined  that  the  government  had  no  in- 
terest in  the  contests  between  persons  claiming   ex  post 
facto  the  grant."    And  the  Supreme  Court  of  California, 
whilst  declaring  that  the  confirmation  inured  to  the  benefit 
of  the  confirmee,  has  in  frequent  instances  qualified  the 
declaration,  by  stating  that  equities  between  the  confirmee^, 
and  third  parties  remained  unaffected.     Thus,  in  Estrada  v. 
Murphy  (19  Cal.  272),  the  court  said:  '*If  the  confirmee,  in 
presenting  his  claim,  acted  as  agent,  or  trustee,  or  guardian, 
or  in  any  other  fiduciary  capacity,  a  court  of  equity,  upon  a 
proper  proceeding,  will  compel  a  transfer  of  the  legal  title 
to  the  principal,  cestui  que  trust,  ward,  or  other  party  equit- 
ably entitled  to  the  same,  or  subject  it  to  the  proper  trusts 
in  the  confirmee's  hands.     It  matters  not  whether  the  pre- 
sentation was  made  by  the  confirmee  in  his  own  name  in 
good  faith^  or  with  intent  to  defraud  the  actual  owner  of 
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the  claim,  a  court  of  equity  will  control  the  legal  title  in  his 
hands  so  as  to  protect  the  just  riglits  of  others." 

The  patent  is  undoubtedly  a  record  of  the  government 
upon  the  title  of  the  claimant.  Before  it  is  issued  numer- 
ous proceedings  are  required  to  be  taken  before  the  tri- 
bunals and  officers  of  the  United  States,  having  for  their 
object  the  ascertainment  of  the  validity  of  the  grant,  pre-  ^ 
ferred  under  Mexican  law  and  authorities,  and  the  identi- 
fication of  the  land  to  which  it  is,  or  should  be  restricted. 
As  the  last  act  in  the  series  of  proceedings,  and  as  a  result 
of  those  previously  taken,  it  is  issued.  It  is,  therefore, 
record  evidence  on  the  part  of  the  government  that  the 
previous  grant  was  genuine,  and  entitled  to  recognition  and 
confirmation  by  the  law  of  nations,  or  the  stipulations  of  the  Y 
treaty  between  Mexico  and  the  United  States,  and  is  cor- 
rectly located  so  as  to  embrace  the  premises  described. 
Until  vacated  and  set  aside  by  proceedings  instituted  in  the 
name,  or  by  authority  of  the  government,  it  is  evidence  that 
the  title  had  passed  by  the  grant  from  the  former  govern- 
ment, or  that  such  equities  had  existed  under  that  govern- 
ment in  favor  of  the  alleged  grantee,  as  to  require  or  justify 
the  cession  of  the  title,  and  also  that  by  conveyances,  reg- 
ular on  their  face,  the  legal  title  had  apparently  passed'from 
the  grantee  to  the  claimant;  but  it  is  not  evidence  of  any 
equitable  relations  of  the  holders  of  subsequent  conveyances 
from  the  grantee  to  each  other  or  to  third  parties,  for  such 
relations  were  not  submitted  to  the  tribunals  of  the  United 
States  for  adjudication  in  the  settlement  of  private  land 
claims  under  Spanish  and  Mexican  grants. 

There  is  nothing  in  the  numerous  decisions  of  the  Su- 
preme Court  of  this  State  upon  patents  of  the  United  States 
which  militates  against  this  view.  Those  decisions,  with 
one  or  two  exceptions,  were  rendered  in  actions  of  eject- 
ment, and  only  affirm  the  conclusiveness  of  the  patents  in 
determining  the  title  of  the  patentee^in  such  actions,  as 
against  attempts  to  resist  their  operation  by  parties  holding 
either  under  confirmed  grants,  or  by  alleged  pre-emption 
and  settlement  under  the  laws  of  the  United  States.  It  is 
true  it  is  said  in  Stark  v.  Barrett  (15  Cal.  361),  that  the 
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patent,  in  recognizing  the  validity  of  the  grant,  upon  the 
confirmation  of  which  it  i^  issued,  necessarily  establishes 
the  validity  of  all  properly  executed  intermediate  transfers 
of  the  grantee's  interest;  but  this  is  no  more  than  saying 
that  if  the  grant  was  valid,  a  valid  title  was  transferred  by 
properly  executed  conveyances  of  the  grantee,  a  proposition 
which  requires  no  explanation.     And  the  decision  in  Qark 
V.  Lockwood  (21  Cal.  220),  to  which  counsel  refer,  only  goes 
to  the  extent  of  declaring  that  in  an  action  of  ejectment  by 
the  vendee  of  the  confirmee,  it  is  unnecessary  to  introduce 
the  intermediate  conveyances  from  the  Mexican  grantee  to 
the  confirmee,  the  confirmation  being  an  adjudication  that 
the  legal  title  was  in  him  at  the  date  of  the  presentation  of 
his  petition  to  the  land  commissioners.     The  opinion  of  the 
court  expressly  limits  the  conclusiveness  of  the  adjudication 
to  the  legal  title  in  that  action,  and  cites  from  the  case  of 
Estrada  v.  Mui-phy  to  show  that  equities  against  sach  titles 
may  be  enforced  by  proper  proceedings  in  a  court  of  equity. 
The  action  of  ejectment  deals  with  legal  titles;  the  patent 
determines  the  position  of  such  title,  and  when  the  patentee 
is  other  than  the  Mexican  grantee,  it  is  evidence  that  he 
had  made  such  a  prima  facie  showing  before  the  proper  au- 
thorities of  having  a  transfer  of  the  grantee's  interest,  as  to 
justify  its  having  been  issued  to  him.     In  the  opinions  filed 
on  rendering  .the  decisions  in  the  State  courts  cited  by 
counsel,  though  relating  to  the   legal    title,  reference  is 
made  in  several  instances  to  possible  equities  of  third  par- 
ties, for  the  purpose  of  qualifying  the  general  language  used 
as  to  the  conclusive  effect  of  the  patents,  and  to  direct  par- 
ties asserting  such  equities  to  the  proper  tribunal  for  relief, 
lu  Rice  V.  Spence  (21  Oal.  504),  which  was  a  suit  in  equity 
to  establish  and  enforce  a  trust,  the  court  recognized  that 
equities  might  exist  which  would  control  the  title  of  the 
patentees,  by  the  observations  made  to  show  that  there  were 
no  such  equities  in  that  case.     "The  plaintiffs,"  said  the 
court,  "  do  not  show  the  possession  of  any  equities  which 
can  control  tlie  legal  title.     They  present  no  evidence  of  the 
existence  of  any  such  relation  of  trust  or  confidence  be- 
tween them  and  the  patentee,  as  imposed  upon  the  latter 
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the  daty  of  acting  for  their  benefit,  and  of  holding  the  title 
for  their  use.  There  was  no  fiduciary  relation  between 
them.  Nor  does  it  appear  that  there  was  any  mistake  com- 
mitted by  the  authorities  at  Washington  in  issuing  the 
patent  to  the  defendant  Spence.  The  instrument  was  in- 
tended for  the  party  who  received  it.  Nor  is  it  pretended 
that  any  fraud  was  committed  by  the  patentee  in  the  de* 
raignment  of  his  title  from  the  original  claimant  of  the 
premises.  The  genuineness  and  due  execution  of  the  inter- 
mediate conveyances  from  Jose  Mariano  Estrada  to  him  are 
not  questioned.  Nor  can  it  be  said  that  he  acquired  his 
title  with  notice  of  any  equitable  rights  of  the  plaintiffs 
which  could  affect  him." 

The  case  of  Brush  v.  Ware^  in  the  Supreme  Court  of  the 
United  States  (15  Peters,  93),  is  in  many  respects  similar 
to  this.  In  that  case  it  appeared  that  one  Hockaday  was  a 
captain  on  the  Virginia  line  on  the  continental  establish- 
ment, which,  under  the  acts  and  regulations  of  Congress, 
entitled  him  to  four  thousand  acres  of  land  in  the  Virginia 
reservation,  within  the  State  of  Ohio.  A  certificate  of  this 
'military  right  having  been  obtained  from  the  executive 
council  of  Virginia,  the  executor  of  Hockaday  fraudulently 
assigned  the  same,  in  1808,  to  one  Ladd.  On  the  certificate 
and  assignment,  Ladd  obtained  four  warrants  of  a  thousand 
acres  each,  as  assignee  of  the  executor.  One  of  these  war- 
rants was  assigned  by  Ladd  to  Hoffman,  by  whom  certain 
lands  were  entered.  By  various  transfers,  the  interest  of 
Hoffman  came  into  the  possession  of  Brush,  to  whom 
patents  of  the  United  States  were  issued  in  1818.  In  1839, 
the  heirs  of  Hockaday  filed  a  bill  io  compel  the  patentee  to 
convey  the  lands  to  them,  alleging  that  he  was  a  purchaser 
with  notice  of  their  superior  title.  The  defendant,  among 
other  things,  set  up  in  his  answer  that  he  had  no  recollec- 
tion or  belief  that  he  had  ever  seen  the  warrant,  entry  or 
8ui*vey,  or  copies  of  either,  u}X)n  which  the  patents  issued; 
that  he  was  an  innocent  purchaser  for  a  valuable  considera^ 
tion;  that  he  had  no  notice  of  the  complainants'  claim  be- 
fore the  emanation  of  the  patents,  or  any  knowledge  of  any 

fraud  or  what  the  will  of  Hockaday  contained;  that  he  had 
35 
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been  in  possession  under  claim  of  title  since  1808,  and  had 
made  lasting  and  valuable  improvements,  and  that  the  com- 
plainants were  barred  by  the  statute  of  limitations.  But 
the  court  held  that  Brush  was  chargeable  with  notice  of  the 
imperfection  of  the  transfer  of  the  executor  by  the  facts 
which  appeared  upon  the  face  of  his  title  papers.  The  in- 
cipient step  in  the  acquisition  of  his  title  was  the  entry  in 
the  books  kept  in  the  office  of  the  surveyor.  This  entiy 
could  only  be  made  upon  the  production  to  the  surveyor  of 
the  warrant,  and  filing  it,  or  a  certified  copy,  in  his  office. 
A  suiTey  and  plat  of  the  land  were  then  made  and  returned 
to  the  office  of  the  principal  surveyor,  by  whom  they  were 
transmitted  to  the  general  land-office,  accompanied  by  the 
original  warrant,  or  a  copy  of  it.  The  patents  were  then 
issued.  The  original  warrant,  which  was  the  foundation  of 
the  title,  stated  on  its  face  that  it  was  issued  to  Ladd  as 
assignee  of  the  executor  of  Hockaday,  and  the  patents  were 
in  terms  issued  to  the  patentee  as  the  last  of  several  assignees 
from  the  executor.  The  attention  of  the  patentee  was  thus 
directed  to  the  will  of  Hockaday,  in  which  the  authority 
must  have  been  found,  if  it  existed  at  all,  for  the  assign- 
ment by  the  executor.  That  will  contained  no  such  author- 
ity, and  so  the  patentee  would  have  ascertained  had  he  made 
the  proper  inquiries.  And  the  court  held  that  he  was  bound 
to  look  to  every  document  which  was  essential  to  the  vaUd- 
ity  of  the  title.  As  he  neglected  to  do  this,  he  was  not  en- 
titled to  any  greater  protection  than  if  he  had  made  the  in- 
quiry and  ascertained  the  real  facts  of  the  case.  ''The 
question,"  said  the  court,  "  is  not  whether  the  defendant  in 
fact  saw  aViy  of  the  muniments  of  title,  but  whether  he  was 
not  bound  to  see  them.  It  will  not  do  for  a  purchaser  to 
close  his  eyes  to  facts — facts  which  were  open  to  his  inves- 
tigation by  the  exercise  of  that  diligence  which  the  law  im- 
poses.  Such  purchasers  are  not  protected."  The  court 
therefore  affirmed  the  decree  directing  a  conveyance  to  the 
heirs. 

The  case  of  Eeede}*  v.  Barr  (4  Ohio,  453),  decided  by  the 
Supreme  Court  of  Ohio,  cited  in  the  opinion  in  Brush  v. 
JVare,  is  equally  in  point.     There  the  patent  was  issued  to 
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one  '^  Newell,  as  assignee  of  the  administrator  of  Henson 
Beeder,  deceased/'  and  the  court  held  that  this  disclosure 
of  the  rights  of  the  patentee,  and  of  the  manner  in  which 
they  were  acquired,  was  sufficient  to  charge  a  subsequent 
purchaser  with  notice  of  the  equitable  rights  of  the  heirs 
at  law  of  Eeeder.     ^'If,  in  the  investigation  of  a  title/* 
said  the  court,  "a  purchaser,  with  common  prudence,  must 
have  been  apprised  of  another  right,  notice  of  that  right  is 
presumed.     Here  Barr,  in  tracing  his  title,  must  have  seen 
from  the  patent  that  NewelFs  right  was  derived  from  an  ad- 
ministrator, who  possessed  no  title  to  the  land  himself,  and 
whose  deed  could  be  available  only  by  previous  compliance 
with  certain  legal  formalities.     If  the  assignment  of  an  ad- 
ministrator, per  86,  conveyed  the  equitable  rights  of  the 
intestate,  the  purchaser  might  stand  in  a  different  situation. 
As  it  is,  we  are  of  opinion  that  the  recital  in  the  patent  is 
Sufficient  to  put  a  man  of  ordinary  prudence  to  an  inquiry 
for  the  rights  of  the  heirs,  and  thafc  a  subsequent  purchaser 
must,  at  his  peril,  ascertaia  whether  those  rights  have  been 
regularly  extinguished.     Authorities  are  cited  to  show  that 
presumptions  of  regularity  are  to  be  made  in  favor  of  pub- 
lic officers.  (Willianis  v.  East  India  Company,  3  East,  200; 
Harttvell  v.  Root,  19  John.  347.)     And  that  the  existence  of 
a  grant  is  sufficient  ground  to  presume  that  every  pre- 
requisite has  been  performed.     (Polk  v.  Wendell,  9  Crancli. 
98;  5  Wheaton,  293;  The  King  v.  Haxokins,  10  East,  216.) 
If  this  grant  were  a  simple  conveyance  to  Newell,  his  as- 
signees might,  perhaps,  claim  the  benefit  of  these  rules; 
but  the  grant,  upon  its  face,  shows  that  the  heirs  of  Reeder 
were  the  owners  of  the  estate,  after  the  death  of  their  an- 
cestor, and  it  is  going  too  far  to  say  that  there  is  a  legal 
presumption  not  only  that  the  officers  of  government  have 
performed  their  duties,  bat  that  the  rights  of  the  heirs  of 
Beeder  have  been  divested  by  a  judgment  of  a  court  of 
competent  jurisdiction." 

The  principle  upon  which  these  decisions  proceed,  is  the 
familiar  one,  that  where  a  purchaser  cannot  make  out  his 
title  except  through  an  instrument  which  leads  to  a  partic- 
ular fact,  he  is  chargeable  with  notice  of  such  fact.     In  the 
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case  at  bar  the  principle  applies,  and  is  a  full  answer  to 
those  of  the  defendants  who  took  their  title  from  the  pat- 
entees. The  patent,  we  must  presume,  was  issued  in  the 
ordinary  form  of  such  instruments,  upon  the  confirmation 
of  a  Mexican  grant,  with  a  recital  of  the  existence  of  the 
grant;  the  conveyance  of  the  grantee's  interest  by  the  ad- 
ministrator, the  confirmation  of  the  claim  under  the  grant, 
its  survey  upon  the  confirmation  and  the  approval  of  the 
survey  by  the  proper  officers  of  the  government.  Such  are 
the  usual  recitals,  and  of  course,  in  the  present  case,  they 
directed  the  attention  of  all  subsequent  purchasers  to  the 
examination  of  the  conveyance  of  the  administrator  and  the 
pi'oceedings  upon  which  it  was  made. 

The  position  that  the  complainants  are  not  entitled  to 
relief,  because  by  the  act  of  March  3,  1851,  all  lands,  the 
claim  to  which  was  not  presented  within  two  years  there- 
after, were  to  be  deemed  part  of  the  public  domain,  hardly 
merits  serious  consideration.  It  cannot  be  affirmed  that  if 
the  sale  by  the  administrator  had  not  taken  place,  friends 
of  the  deceased  would  not  have  made  efforts  to  ascertain 
whether  there  were  any  heirs  to  the  estate,  and  have  not 
succeeded  in  finding  them;  nor  that  the  property  would  not 
have  been  taken  in  charge  by  officers  of  the  State  as  a  va- 
cant inheritance,  and  the  grant  presented  for  adjudication 
to  the  proper  tribunals  of  the  United  States;  nor  that  re- 
lief might  not  have  been  afforded  the  heirs  when  the  prop- 
erty was  discovered  by  appropriate  legislation.  The  finder 
of  personal  property  might,  with  equal  propriety,  justify 
its  retention,  on  the  ground  that  the  true  owner  would  never 
have  found  it.  The  claim  presented  by  the  claimants,  rest- 
ing upon  solid  principles  of  justice  and  right,  must  be  sus- 
tained, upon  the  showing  of  the  bill,  unless  barred  by  the 
statute  of  limitations. 
/  The  statute  of  limitations  of  this  State  is  peculiar.  It 
differs  essentially  from  the  English  statute,  and  from  the 
statute  of  limitations  in  force  in  most  of  the  other  States  of 
the  Union.  Those  statutes,  in  terms,  apply  only  to  par- 
ticular legal  remedies,  and  courts  of  equity  are  said  to  be 
bound  by  them  only  in  cases  of  concurrent  jurisdiction, 
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and  in  other  cases  to  act  only  by  analogy  to  the  statutes, 
and  not  in  obedience  to  them.  But  in  this  State  the  statute 
applies  both  to  equitable  and  to  legal  remedies.  It  is  di- 
rected to  the  subject-matter,  and  not  to  the  form  of  the 
action  or  the  tribunal  before  which  it  is  prosecuted.  Such 
is  the  language  of  the  Supreme  Court,  the  only  authoritative 
interpreter  of  the  laws  of  the  State.  {Lord  v.  Mo^nia,  18 
Cal.  486.) 

The  question  then  is,  whether  the  statute  bars  the  relief 
prayed,  and  not  whether,  as  insisted  by  counsel,  the  claim 
on  general    principles  adopted  in  the  administration  of 
equity  is  a  stale  claim,  although  we  may  add  on  this  latter 
head   that  the  claim  has  upon  such  principles  no  feature 
that  should  bar  its  enforcement  on    that  ground.     The 
statute  provides  that  certain  actions  shall  be  brought  within 
three  years  after  the  cause  of  action  shall  have  accrued, 
but  declares  that  in  an  action  for  relief  on  the  ground  of 
fraud,  the  cause  of  action  ''shall  not  be  deemed  to  have 
accrued  until  the  discovery  by  the  aggrieved  party  of  the 
facts  constituting  the  fraud."    This  exception  covers  the 
case  at  bar.    The  patentees  secured  to  themselves  the  legal 
title  by  the  presentation  to  the  board  of  land  commission- 
ers of  a  worthless  document  as  a  transfer  of  the  grantees' 
interest,  and  they  prosecuted  a  claim  under  this  document 
for  years.     By  these  proceedings  a  fraud  was  committed 
upon  the  heirs  of  Hardy,  and  not  until  its  discovery  did 
the  statute  commence  running  against  their  rights.     The 
bill  avers  such  discovery  within  the  years  prescribed.    And 
the  defendants  who  took  title  under  the  patentees  are 
chargeable  with  notice  of  the  character  of  the  claim  under 
which  the  patentee^ecured  the  title,  and  consequently  are 
precluded  from  protection  as  innocent  purchasers.     They 
are  therefore  chargeable  with  constructive  fraud  in  taking 
title  from  the  patentees,  however  ignorant  in  fact  of  the 
rights  of  the  heirs,  and  however  honest  in  their  intentions 
they    may  have    been,     ''Another    class  of    constructive 
^auds,"  says  Mr.  Justice  Story,  after  enumerating  several 
classes,  "consists  of  those  where  a  person  purchases  with 
full  notice  of  the  legal  or  equitable  title  of  other  persons 
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to  the  same  property.  In  such  case  he  will  not  be  per- 
mitted to  protect  himself  against  such  claims;  but  his  own 
title  "Will  be  postponed,  and  made  subservient  to  theirs.  It 
would  be  gross  injustice  to  allow  him  to  defeat  the  just 
rights  of  others  by  his  own  iniquitous  bargain.  He  be- 
comes, by  such  conduct,  pariicepa  criminis  with  the  fraudu- 
lent grantor;  and  the  rule  of  equity,  as  well  of  law,  is 
Dolus  et  fraiis  nemini  patrodnai'i  debent.  And  in  all  such 
cases  of  purchases  with  notice,  comrts  of  equity  will  hold 
the  purchaser  a  trustee  for  the  benefit  of  the  persons  whose 
rights  he  has  thus  sought  to  defraud  or  defeat." 

This  doctrine  has  frequent  illustration  in  the  adjudged 
cases,  where  a  purchaser  takes  his  deed  with  notice  of  a  prior 
unrecorded  deed  of  the  same  property  against  which  he  in- 
Tokes  the  registry  acts.  A  court  of  equity  treats  the  taking 
of  the  second  deed  under  such  circumstances,  and  attempt- 
ing to  hold  the  property  as  a  fraud  against  which  it  will 
grant  relief .  ''The  ground  of  it,"  said  Lord  Hardwicke, 
in  speaking  of  this  doctrine,  ''plainly  is  this,  that  the  taking 
of  a  legal  estate  after  notice  of  a  prior  right,  makes  a 
person  a  mala  fide  purchaser  (and  not  that  he  is  not  a 
purchaser  for  a  Taluable  consideration  in  every  other 
respect);  this  is  a  species  of  fraud,  and  cfoZu^  vwlus  itself; 
for  he  knew  the  first  purchaser  had  the  clear  right  of  the 
estate,  and  after  knowing  that,  he  takes  away  the  right  of 
another  person  by  getting  the  legal  estate.  And  this  ex- 
actly agrees  with  the  definition  of  the  civil  law  of  dolus 
tncdus.  *  *  *  *  Now  if  a  person  does  not  stop  his 
band,  but  gets  the  legal  estate  when  he  knew  the  right  of 
equity  was  in  another,  machinatur  ad  circumveniendum;  and 
it  is  a  maxim,  too,  in  our  law,  that  fraus  et  dolus  nemini 
patrocinari  deberU.^^    (Le  Neve  v.  Le  Neve,  3  Atkyns,  619.) 

In  the  case  at  bar  the  bill  does  not  stop  merely  with  a  state- 
ment of  the  matters  showing  the  nullity  of  the  proceedings 
before  the  prefect  and  Probate  Court  for  want  of  jurisdic- 
tion, but  it  charges  in  these  proceedings  the  most  gross  and 
palpable  frauds.  As  indicating  the  motive  with  which  the 
purchasers  at  the  administrator's  sale  were  actuated,  the 
fraudulent  practices  alleged  may  be  considered,  even  though 
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the  tribunal  before  whioh  thej  were  taken  had  no  jurisdic- 
tion over  the  estate  of  the  deceased.  These  observations 
are  made  with  reference  to  the  rights  asserted  by  the  com- 
plainant Alexander  Hardy,  forcomplainant  Ellen  is  within 
another  exception  of  the  statute,  by  reason  of  her  coverture. 

It  may  be  proper  to  observe  in  this  place,  to  prevent  mis- 
conception, that  the  complainant  Ellen  has  been  treated 
as  having  taken  an  interest  in  the  property  in  controversy, 
as  one  of  the  heirs  of  the  deceased  Hardy.  It  appears  that 
she  is  a  British  subject,  and  it  may,  perhaps,  be  contended 
that  the  entire  estate  passed  to  her  brother,  an  alien  not 
.being  able  to  take  by  inheritance.  No  point  was  made  on 
this  head  on  the  argument,  and  we  allude  to  it  now  only  to 
say  that  it  will  be  open  for  consideration  on  the  final  hear- 
ing. 

It  only  remains  to  consider  the  objection  that  there  is  a 
defect  of  parties  defendant.  It  appears  from  the  bill  that 
Estell  was  one  of  the  purchasers  at  the  administrator's  sale, 
and  one  of  the  subsequent  patentees,  and  the  objection  is 
that  his  heirs  or  legal  representatives  are  not  made  parties. 
The  bill  also  shows  that  he  had  parted  with  all  his  interest 
and  claim  long  before  his  death.  No  decree  could  there- 
fore pass  against  t)fe  heirs  or  representatives,  and  they  are 
not,  therefore,  necessary  parties.  The  proceeding  is  against 
the  holders  of  the  legal  title. 

The  demurrer  must  be  overruled,  and  the  defendants  re- 
quired to  answer  the  bill. 


Maria  Antonio  Mesa  v.  United  States. 

'      Circuit  Coubt,  Northebn  Distmct  of  California, 

May  11,  1865. 

1.  Appeals  to  Cibcuit  Coubt  not  Authobizkd.— The  act  of  CongresB  of 
July  1,  1864,  '*  to  expedite  the  settlement  of  titles  to  lands  in  the  State 
of  California/'  did  not  anthori^e  appeals  to  the  Circuit  Conrt  from  all 
past  decrees  in  land  cases  of  the  District  Court,  but  only  from  decrees 
of  that  conrt  then  appealable  to  the  Supreme  Conrt,  but  from  which  no 
appeal  had  been  taken,  and  from  decrees  of  the  District  Court  which 
might  be  subsequently  rendered. 


/^ 
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Before  Mr.  Justice  Field. 

Appeal  from  the  District  Coart,  heard  at  the  February 
term  of  1865. 

W.  H,  Patterson,  for  appellant. 

Delos  LcJce,  United  States  Atioimey,  for  Bespondent. 

Mr.  Justice  Field.  This  case  comes  before  the  court  on 
appeal  from  the  decree  of  the  District  Court  approving  the 
official  survey  of  the  land  confirmed  to  the  claimant.  The 
decree  was  entered  in  April,  1861)  and  the  appeal  was  taken 
in  March  of  the  present  year.  The  question  presented  is 
whether  under  the  act  of  July,  1864,  ''to  expedite  the  set- 
tlement of  titles  to  lands  in  the  State  of  California,"  this 
court  can  take  jurisdiction  of  the  case. 

Tlie  object  of  that  act  was  to  relieve  the  Supreme  Court 
from  the  necessity  of  considering  cases  of  survey  and  loca- 
tion of  private  land  claims,  which  raised  few  questions  of 
interest  except  to  the  parties  engaged  in  the  litigation,  and 
to  vest  in  the  Circuit  Court  the  jurisdiction  of  future  cases 
of  this  character.     While,  therefore,  the  jurisdiction  of  the 
Supreme  Court  was  retained  over  pending  appeals,  jurisdic- 
tion was  vested  in  the  Circuit  Court  over  cases  in  which  ap- 
peals might  subsequently  be  taken.     The  language  of  the 
statute  is:    "That  where  a  plat  and  survey  have  already 
been  approved  or  corrected  by  one  of  the  District  Courts  of 
the  United  States  for  California,  and  an  appeal  from  the 
decree  of  approval  or  correction  has  already  been  taken  to 
the  Supreme  Court  of  the  United  States,  the  said  Supreme 
Court  shall  have  jurisdiction  to  hear  and  determine  the  ap- 
peal.    But  where  from  such  decree  of  approval  or  correc- 
tion no  appeal  has  been  taken  to  the  Supreme  Court,  no 
appeal  to  that  court  shall  be  allowed,  but  an  appeal  may  be 
taken  within  twelve  months  after  this  act  shall  take  effect, 
to  the  Circuit  Court  of  the  United  States  for  California,  and 
said  court  shall  proceed  to  fully  determine  the  matter." 

From  the  general  language  here  used,  counsel  contend 
that  the  right  of  appeal  to  the  Circuit  Court  from  all  past 
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decrees  is  conferred;  and  thus  that  sorveys  and  locations 
which  have  become  absolute  by  lapse  of  time,  may  be  again 
opened  to  contestation. 

Such  is  not,  in  oar  judgment,  the  proper  construction  of 
the  act.  We  are  clear  that  the  act  was  only  intended  to 
authorize  a  review  by  the  Circuit  Court  of  decrees  which 
were  then  appealable,  but  from  which  no  appeal  had  at  the 
time  been  taken  to  the  Supreme  Court;  and  of  decrees  which 
might  be  subsequently  rendered  in  cases  pending  undeter- 
mined in  the  District  Court,  the  time  within  which  to  appeal 
to  the  Circuit  Court  in  both  classes  of  cases  being  limited  to 
the  period  of  twelve  months  after  the  passage  of  the  act. 

The  construction  for  which  counsel  contend  would  take 
from  the  act  its  just  designation  as  an  act  fo  expedite  the 
settlement  of  land  titles,  and  render  it  an  act  to  cloud  the 
titles  and  delay  their  settlement.  It  follows  that  the  motion 
to  dismiss  the  appeal  must  be  granted.  In  considering  the 
question  presented  we  have  not  noticed  the  fact  that  an  ap- 
peal had  already  been  taken  in  this  case  to  the  Supreme 
Court  of  the  United  States  and  there  dismissed,  as  it  was 
unnecessary  for  the  disposition  of  the  motion.  Appeal  dis- 
missed. 


City  of  San  Francisco  v.  United  States. 

CiBCurr  Court,  Nobthebn  Distbict  of  California, 
October  31,  1864,  and  Mat  18,  1865. 

1.  San  Fbancibgo  Pobblo  Cask — Thk  Evfxot  as  an  Admission  ofthb  Dis- 

MI88AJL  or  THB  Unitsd  States  07  THBiB  AppKAL. — Iq  the  San  Fran- 
cisco paeblo  case,  both  the  United  States  and  the  city  having  appealed 
from  the  decree  of  the  land  commission  confirming  the  claim  of  the 
city,  and  the  United  States  having  snbeeqaently  withdrawn  and  dis- 
missed their  appeal:  Held,  that  such  dismissal  of  the  appeal  on  the  part 
of  the  United  States  may  be  regarded  as  an  assent  by  the  government 
to  the  main  facts  npon  which  the  claim  of  the  city  rests,  namely :  the 
existence  of  an  organized  paeblo  at  the  site  of  the  present  city  apon  the 
acquisition  of  the  country  on  July  7,  1846;  the  possession  of  sneh 
paeblo  of  proprietary  rights  in  certain  lands,  and  the  succession  to  such 
proprietary  rights  by  the  city. 

2.  Thb  Existkncb  or  thb  Pubblo. — A  paeblo  of  some  kind,  having  an 

ayantamiento,  composed  of  alcaldes,  regidores  and  other  municipal 
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officers,  existed  at  the  site  of  the  present  city  of  San  Francisco  as  early 
as  1834,  and  continued  in  existence  until  and  subsequent  to  the  cession 
of  the  country  to  the  United  Slates. 

3.  Mexican  Law  as  to  Pueblo  Land. — By  the  laws  of  Mexico  in  force  at 

the  date  of  the  conquest,  a  pueblo  or  town,  when  once  established  and 
officially  recognized,  became  entitled,  for  its  own  use  and  the  use  of  its 
inhabitants,  to  four  square  leagues  of  land. 

4.  BiOHT   TO   Pueblo  Lands    not   dependent   upon   Prbvioub   Designa- 

tion OF  BouNDABiBs  AND  Usxs. — Though  In  some  instances  under  the 
Mexican  laws  an  officer  was  appointed  to  mark  off  boundaries  of  the 
four  square  leagues  to  which  new  pueblos  were  entitled,  and  to  des- 
ignate the  uses  to  which  particular  tracts  should  be  applied,  yet  the 
right  of  the  pueblos  and  their  inhabitants  to  the  use  and  enjoyment  of 
the  lands  was  not  made  dependent  upon  such  measurement  and  des- 
ignation. 

5.  PowBB  OF  Ootkbnmbnt  to  DnPOBB  ov  PuBBLo  Lamdb  —  The  govern- 

ment retained  the  right  to  control  the  use  and  disposition  of  pueblo 
lands,  and  to  appropriate  them  to  public  uses  until  by  action  of  the  city 
authorities,  they  were  vested  in  private  proprietorship. 

6.  Tbnubb  of,  AND  TiTLB  TO,  PuBBLO  Lands.— The  lands  assigned  to  pueb- 

los, whether  by  general  law  regulating  their  limits  to  four  square 
leagues  or  by  special  designation  of  boundaries,  were  not  given  to  them 
in  absolute  property  with  full  right  of  disposition  and  alienation;  but  to 
be  held  by  them  in  trust  for  the  benefit  of  the  entire  community,  with 
such  powers  of  use,  disposition  and  alienation  as  had  been  already  or 
might  afterward  be  conferred  upon  them  or  their  officers  for  the  due  exe- 
cution of  the  trust. 

7.  AuTHoBiTT  OF  THB  United  States  Attobney  ovbb  Leoal  Pbocbedings 

iNSTiTCTED  BT  HOC. — ^The  United  States  attorney  is  the  regular  officer  of 
the  government,  having  charge  of  all  its  legal  proceedings  within  his 
district,  subject  only  to  the  general  direction  and  supervision  of  the  at- 
torney-general ;  and  when  other  counsel  are  employed  in  these  proceed- 
ings, it  is  to  aid  him  in  their  management,  not  to  assume  his  authority 
or  direct  his  conduct. 

Before  Mr.  Justice  Field. 

This  case,  involving  the  title  of  the  city  of  San  Francisco 
to  the  pneblo  lands,  was  originally  commenced  by  the  filing 
of  a  petition  by  the  city  before  the  board  of  land  commis- 
sioners on  July  2,  1852.  The  petition  set  forth  a  claim 
made  by  the  city  to  so  much  of  the  northern  portion  of  the 
peninsula  of  San  Francisco  as  would  contain  an  area  of 
four  square  leagues,  npon  the  ground  that  upon  the  acquisi- 
tion of  the  country,  July  7,  1846,  the  then  pueblo,  now  city 
of  San  Francisco,  was  a  town  having  a  population  of  about 
one  thousand  inhabitants,  and  that  under  and  by  virtue  of 
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the  laws  of  Mexico,  it  was  entitled,  as  such  pueblo,  to  this 
quantity  of  land. 

There  was  much  testimony  taken  and  a  number  of  able 
counsel  engaged,  and  after  a  very  thorough  presentation  of  y 

the  case,  the  land  commissioners,  on  December  21,  18^^.^  •^ 
filed  its  decree  confirming  to  the  city  all  the  land  soutlrof 
the  fort  and  casamata  at  Fort  Point,  and  north  of  a  line 
running  from  the  southern  part  of  Bincon  Point  through  -- 
Lone  Mountain  to  Point  Lobos,  and  known  as  the  ''Yallejo 
line."  The  decree  did  not  contain  any  exceptions  or  reser- 
vations, and  did  not  refer  to  the  character  or  nature  of  the 
title  held  by  the  city;  but  was  in  terms  merely  a  confirma- 
tion of  the  claim  made  by  the  city,  within  the  limits  men- 
tioned, particularly  describing  them. 

In  rendering  their  decision.  Commissioners  Thompson 
and  Farwell  concurred  in  the  prevailing  opinion,  and  Com- 
missioner Felch  filed  a  dissenting  one.  The  former  dis- 
cussed at  great  length  the  Spanish  and  Mexican  laws  in  ref- 
erence to  pueblos,  the  various  documents  and  evidence  pre- 
sented in  the  case,  and.  among  others,  the  so-called  Zamo- 
rano  document. 

This  paper,  since  ascertained  and  admitted  to  be  spu- 
rious, purported  to  be  a  copy  of  a  letter  from  Governor 
Pigueroa  to  General  Vallejo,  dated  Monterey,  November 
4,  1834,  containing  an  approval  by  the  government  of  a 
plan  therein  referred  to  as  having  been  presented  by  Gen- 
eral Vallejo  in  reference  to  the  pueblo  of  San  Francisco, 
adopting  the  Yallejo  line,  which  had  been  marked  out  by  him, 
as  the  boundary,  and  providing  for  the  installation  of  the 
first  ayuntamiento,  or  town  council  there.  It  was  called  the 
Zamorano  document  from  the  fact  that  it  purported  to  be  at- 
tested as  a  true  copy  by  Zamorano,  formerly  secretary  of  the 
territorial  government  of  California.  Besides  the  Zamorano 
document,  there  were  several  other  documents  introduced 
and  discussed,  as  to  the  genuineness  of  which  no  question 
has  been  made,  showing  or  tending  to  show  the  existence 
of  an  ayuntamiento  either  at  the  presidio  of  San  Francisco 
or  at  the  Mission  Dolores  as  early  as  1834  or  1835.  Upon 
this  branch  of  thesubject,  and  for  the  purpose  of  exhibiting 
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the  general  character  and  style  of  reasoning  of  the  prevail- 
ing opinion,  the  following  extract  therefrom  may  be  given: 
"  It  is  probable,  from  the  testimony,  that  when  the  pu- 
eblo was  first  organized,  the  site  of  the  village  or  town 
proper  was  intended  to  be  at  tbe  Presidio;  bat  subse- 
quently, from  the  superior  advantages  of  the  anchorage  at 
the  place  called  Yerba  Buena,  that  point  was  selected  as 
the  most  eligible  for  that  purpose.  It  appears  from  the 
deposition  of  Wm.  A.  Bichardson,  and  the  communication 
of  Governor  Castro  annexed  thereto,  that  in  the  autumn  of 
1835  Bichardson  was  employed  to  lay  off  and  make  a  plan 
of  a  town  at  that  point,  which  plan  was  communicated  to 
the  governor  and  approved  by  him.  About  the  same  time 
the  resolution  of  the  deputation  was  passed,  authorizing  the 
ayuntamiento  to  grant  building  lots  at  that  place,  which  was 
communicated  to  the  municipal  authorities  in  the  order  of 
Governor  Castro  of  the  twenty-sjxth  of  October,  1835,  and 
dated  just  six  days  after  the  communication  to  Bichardson 
approving  the  plan  of  the  town  as  submitted  by  him.  There 
is  an  evident  attempt  in  the  testimony  of  Bichardson  to 
make  it  appear  that  the  municipal  organization  here  re- 
ferred to  was  for  a  pueblo  at  the  Mission  Dolores  or  San 
Prancisco  de  Asis,  as  it  was  indifferently  called.  But  this 
is  so  palpably  contradicted  by  the  other  evidence  in  the  case, 
both  documentary  and  oral,  and  so  inconsistent  with  the 
pother  parts  of  his  own  testimony,  as  to  entitle  it  to  no 
weight  whatever." 
v|  It  is  objected  further,  that  even  admitting  these  proceed- 

ings to  be  sufficient  for  the  establishment  of  a  pueblo,  so 
far  as  the  territorial  authorities  were  concerned,  that  in 
order  to  give  them  effect  and  validity  under  the  law  which 
authorized  them,  the  approval  of  the  supreme  government 
was  necessary.  This  is  unquestionably  true,  and  we  accord- 
ingly find  that  the  resolutions  of  the  territorial  deputation 
directed  that  they  should  be  communicated  to  the  govern- 
ment at  Mexico  for  that  purpose.  There  is  no  evidence  in 
the  case  that  such  approval  ever  was  had;  but  the  resolu- 
tions to  that  effect  were  doubtless  sent  to  the  government 
by  Governor  Pigu^roa,  as  we  can  scarcely  imagine  that  one 
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Tvbo  was  so  punctual  and  exact  in  the  discharge  of  all  his 
official  duties,  would  have  neglected  it  in  this  instance. 
The  existence  of  the  pueblo  appears  to  have  been  uniformly 
recognized  by  the  public  authorities  from  that  time,  and 
its  civil  officers  continued  in  the  exercise  of  their  functions 
without  any  question  as  to  their  authority  or  the  legality  of 
their  acts  up  to  the  change  of  government,  a  period  of  nearly 
twelve  years.  Such  approval,  therefore,  according  to  well  .  . 
recognized  legal  principles,  would  be  presumed,    v^  ^^ 

The  conclusions  arrived  at  by  commissioners  Thompson 
and  Farwell  were  stated  by  them  at  the  close  of  their  opin- 
ion, in  the  following  language : 

**  First.  That  a  pueblo  or  town  was  established  under  the 
authority  of  the  Mexican  government,  in  California,  on  the 
site  of  the  present  city  of  San  Francisco,  and  embracing 
the  greater  portion  of  the  present  corporate  limits  of  said 
city. 

"  Second.  That  the  town  so  established  continued  and  was 
in  existence  as  a  municipal  corporation  on  the  seventh  day 
of  July,  1846. 

"Third.  That  at  or  about  the  time  of  its  establishment, 
certain  lands  were  assigned  and  laid  off  in  accordance  with 
the  laws,  usages  and  customs  of  the  Mexican  nation,  for  the 
use  of  the  town  and  its  inhabitants,  and  the  boundaries  of 
said  lands  determined  and  fixed  by  the  proper  officers  ap- 
pointed for  that  purpose  by  the  territorial  government. 

"Fourth.  That  the  boundaries  so  established  are  those 
described  in  the  communication  from  Governor  Figueroa  to 
M.  G.  Vallejo,  dated  November  4,  1834,  a  copy  of  which  is 
filed  in  the  case,  marked  Ex.  No.  18,  to  the  deposition  of 
said  'Vallejo. 

"  These  conclusions  bring  the  case,  in  our  opinion,  clearly 
within  the  operation  of  the  presumption  raised  in  favor  of 
a  grant  to  the  town  by  the  fourteenth  section  of  the  act  of 
the  third  of  March,  1851,  and  entitled  the  petitioner  to  a 
confirmation  of  the  land  contained  within  the  boundaries 
described  in  the  document  above  mentioned." 

Commissioner  Felch,  in  his  dissenting  opinion,  held  that 
the  testimony  failed  to  establish  the  foregoing  conclusions 
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arrived  at  by  his  associates,  and  presented  a  number  of 
reasons  tending  to  show,  as  he  claimed,  that  there  had  not 
been  established  any  municipal  organization  of  a  town 
within  the  limits  described  in  the  decree  of  confirmation. 
But  at  the  same  time  he  held  that  the  city  was  entitled  to 
the  presumption  of  a  grant  in  her  favor,  under  the  fourteenth 
section  of  the  act  of  March  3,  1851 .    His  language,  form- 
ing the  close  of  his  opinion,  was  as  follows: 
,  *' Proof  is  given  of  the  existence  of  a  small  town  known 
as  Yerba  Buena,  on  the  site  of  the  present  city,  on  the  sev- 
enth of  July,  1816;  this  was  requisite  under  the  law  to  en- 
title the  present  corporation  to  a  presumption  of  a  grant; 
but  this  being  proved,  the  presumption  extends  to  the  lots 
as  they  existed  at  the  time  of  the  passage  of  the  act  [of 
1851],  and  was  not  confined  to  the  limits  of  the  original 
Mexican  town.     It  was  the  American  city  as  it  existed  in 
1851,  which  Congress  had  in  its  eye,  and  not  the  little  germ 
from  which  it  sprung,  when  it  provided  for  making  its  cor- 
poration the  depository  of  the  titles  to  these  lands,  and  this 
design  of  quieting  the  titles  by  the  presumption  of  a  grant 
to  the  city  would  fail  to  be  secured,  and  the  manifest  ob- 
ject of  the  law  be  defeated,  if  all  the  lots  within  its  char- 
tered limits,   at  the  time  the   act  was   passed,    were  not 
embraced  in  the  decree  of   confirmation.     Beyond  these 
limits  the  petitioners  have  established  no  rights.     The  de- 
cree, therefore,  should,  in  my  judgment,  be  entered  in  favor 
of  the  city  for  the  lots  within  the  corporation  limits  as  de- 
scribed and  established  in  the  charter  of  1850,  and  no  more." 
The  decree  of  the  land  commission,  which  followed  the 
prevailing  opinion,  was  filed,  as  before  stated,  on  Decem- 
ber 21,  1854.     Both  parties  were  apparently  dissatisfied; 
the  city,  because  the  entire  claim  had  not  been  allowed,  and 
the  United  States,  because  so  much  of  it  was  allowed;  and 
both  gave  notice  of  intention  to  prosecute  an  appeal  to  the 
United  States  District  Court,  and  to  that  court  the  case  was 
taken.     Afterward,  in  1857,  the  appeal  on  the  part  of  the 
United  States  was  voluntarily  withdrawn  by  direction  of 
the  attorney-general,  and  in  accordance  with  a  stipulation 
filed  by  the  United  States  district  attorney,  the  appeal  was 
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dismissed  bj  the  court,  and  an  order  entered  giving  the  city 
leave  to  proceed  upon  the  decree  of  the  land  commission, 
as  upon  a  final  decree.  The  city,  however,  declined  to  ac- 
cept the  proffered  leave;  but  on  the  contrary,  insisted  upon 
its  full  claim,  and  continued  to  prosecute  its  appeal.  Such 
was  the  condition  of  the  case,  and  the  position  of  the  par- 
ties upon  the  passage  of  the  act  of  July  1,  1861  (13  U.  S. 
Stats,  at  Large,  332),  authorizing  a  transfer  of  the  case  to 
the  United  States  Circuit  Court.  In  accordance  with  the 
provisions  of  that  act,  the  District  Court,  on  the  fifth  of  Sep- 
tember, 1864,  transferred  the  case  to  the  United  States  Cir- 
cuit Court.  On  the  fourth  of  October  following  it  was 
argued  and  submitted,  and  on  the  thirty-first  of  October 
was  decided. 

John  W.  DwineUe  and  John  H.  Saunders,  City  AUorney, 
for  the  citv  of  San  Francisco. 

Deloa  Lake,  United  States  Attorney,  and  John  B.  WiUiams, 
for  the  United  States. 

Briefs  on  behalf  of  the  United  States  were  also  filed  by 
Nathaniel  Bennett,  Edmond  Bandolph  and  Horace  Hawes. 
The  briefs  were  very  elaborate,  and  were  devoted  mainly  to 
the  question  of  the  existence,  or  non-existence,  of  the  as- 
serted pueblo  under  the  Mexican  government. 

Mr.  Justice  Field.  This  case  comes  before  this  court  upon 
a  transfer  from  the  District  Court  under  the  act  of  Congress 
of  July  1,  1864,  "to  expedite  the  settlement  of  titles  to 
lands  in  the  State  of  California."  It  was  in  the  District 
Court  on  appeal  from  the  decree  of  the  board  of  land  com- 
missioners, created  by  the  act  of  March  3,  1851.  It. in- 
volves the  consideration  of  the  validity  of  the  claim  asserted 
by  the  city  of  San  Francisco,  to  a  tract  of  land  situated  in 
the  city  and  county  of  San  Francisco,  and  embracing  so 
much  of  the  peninsula,  upon  which  the  city  is  located,  as 
will  contain  an  area  of  four  square  leagues. 

The  city  presented  her  petition  to  the  board  of  land  com- 
missioners in   July,  1852,  asserting  in  substance,  among 
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other  things,  that  in  pursuance  of  the  laws,  usages  and 
customs  of  the  goverument  of  Mexico,  and  the  act  of  the 
departmental  assembly  of  California,  of  November,  1833, 
the  pueblo  of  San  Francisco  was  created  a  municipal  gov- 
ernment, and  became  invested  with  all  the  rights,  proper- 
ties and  privileges  of  pueblos  under  the  then  existing  laws, 
and  with  the  proprietorship  of  the  tract  of  land  of  four 
square  leagues  above  described;  that  the  pueblo  continued 
such  municipality  and  proprietor  until  after  the  acces- 
sion of  the  government  of  the  United  States,  July  7,  1846, 
and  until  the  passage  of  the  act  of  the  Legislature  of  the 
State  of  California  incorporating  the  city;  and  that  she 
thereupon  succeeded  to  the  property  of  the  pueblo,  and  has 
a  good  and  lawful  claim  to  the  same. 

In  December,  1854,  the  board  of  commissioners  confirmed 
the  claim  of  the  city  to  a  portion  of  the  four  square  leagues, 
and  rejected  the  claim  for  the  residue.  The  land  to  which 
the  claim  was  confirmed,  was  bounded  by  a  line  running 
near  the  Mission  Dolores,  and  known  as  the  Yallejo  line. 
That  line  was  adopted  principally  in  reliance  upon  the 
genuineness  and  authenticiiy  of  the  document  described  in 
the  proceedings  as  the  Zamorano  document.  The  spurious- 
ness  of  that  document  is  now  admitted  by  all  parties. 
From  the  decree  of  the  board  an  appeal  was  taken  by  the 
filing  of  a  transcript  of  the  proceedings  and  decision  with 
the  clerk  of  the  District  Court.  The  appeal  was  by  statute 
for  the  benefit  of  the  party  against  whom  the  decision  was 
rendered,  in  this  case  of  both  parties,  of  the  United  States, 
which  controverted  the  entire  claim,  and  of  the  city,  which 
asserted  a  claim  to  a  larger  quantity  of  land;  and  both  par- 
ties gave  notice  of  their  intention  to  prosecute  the  appeal. 
Afterward,  in  February,  1857,  the  attorney-general  with- 
drew the  appeal  on  the  part  of  the  United  States,  and  in 
March  following,  upon  the  stipulation  of  the  district  at- 
torney, the  District  Court  ordered  that  appeal  to  be  dis- 
missed, and  gave  leave  to  the  city  to  proceed  upon  the 
decree  of  the  commission  as  upon  a  final  decree.  The  case 
therefore  remained  in  the  District  Court  upon  the  appeal  of 
the  city  alone,  and  that  is  its  position  here.     But  the  pro- 
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ceediDg  in  the  District  Gourt,  being  in  tLe  nature  of  an 
original  suit,  the  prosecation  of  the  appeal  by  either  party 
keeps  the  whole  issue  open.  ''The  suit  in  the  District 
Court,"  said  Mr.  Justice  Nelson  in  United  States  v.  Ritchie 
(17  How.  534),  "is  to  be  regarded  as  an  original  proceed- 
ing, the  removal  of  the  transcript,  papers,  and  evidence 
into  it  from  the  board  of  commissioners,  being  but  a  mode 
of  providing  for  the  institution  of  the  suit  in  that  court. 
The  transfer,  it  is  true,  is  called  an  appeal ;  we  must  not, 
however,  be  misled  by  a  name,  but  look  to  the  substance 
and  intent  of  the  proceeding.  The  District  Court  is  not 
confined  to  a  mere  re-ezamiuation  of  the  case,  as  heard  and 
decided  by  the  board  of  commissioners,  but  hears  the  case 
de  novo^  upon  the  papers  and  testimony  which  had  been 
used  before  the  board,  they  being  made  evidence  in  the 
District  Court;  and  also  upon  such  further  evidence  as 
either  party  may  see  fit  to  produce." 

But  though  the  whole  issue  is  thus  open,  the  dismissal  of 
the  appeal  on  the  part  of  the  United  States  may  very  prop- 
erly be  regarded  as  an  assent  by  the  government  to  the  main 
facts  upon  which  the  claim  of  the  city  rests,  namely:  The 
existence  of  an  organized  pueblo  at  the  site  of  the  present 
city  upon  the  acquisition  of  the  country  by  the  United 
States  on  the  seventh  of  July,  184C;  the  possession  by  that 
pueblo  of  proprietary  rights  in  certain  lands,  and  the  suc- 
cession to  such  proprietary  rights  by  the  city  of  San  Frau- 
cisco.  The  district  attorney  does  not,  therefore,  deem  it 
within  the  line  of  his  duty  to  controvert  these  positions, 
but  on  the  contrary  admits  them  as  facts  in  the  case,  con- 
tending only  that  the  lands  appertaining  to  the  pueblo  were 
subject,  until  by  grant  from  the  proper  authorities  they 
were  vested  in  private  proprietorship,  to  appropriation  to 
public  uses  by  the  former  government  and,  since  the  acquisi- 
tion of  the  country,  by  the  United  States.  He  therefore 
insists  upon  an  exception  from  the  confirmation  to  the  city, 
of  land  heretofore  resei-ved  or  occupied  by  the  government 
for  public  uses;  and  I  do  not  understand  that  the  counsel  of 
the  city  objects  to  an  exception  of  this  character. 

It  is  unnecessary,  therefore,  to  recite  the  historical  evi- 
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deuce  of  the  existence  of  a  pueblo  previous  to,  and  at  the  date 
of,  the  acquisition  of  the  country  at  the  present  site  of  the  city 
of  San  Francisco,  which  is  very  fully  presented  in  the  elab- 
orate opinion  filed  by  the  commission  on  the  rendition  of 
its  decision.  Since  that  decision  was  made,  the  question 
has  been  considered  by  the  Supreme  Court  of  the  State;  and 
in  an  opinion  in  which  the  whole  subject  is  examined  a  simi- 
lar conclusion  is  reached;  and  if  anything  were  wanting  in 
addition  to  the  arguments  thus  furnished,  it  is  found  in  the 
able  and  exhaustive  brief  of  the  counsel  of  the  city.*  The 
documents  of  undoubted  authenticity,  to  which  the  opinions 
and  the  brief  of  counsel  refer,  establish  beyond  controversy 
the  fact  that  a  pueblo  of  some  kind,  having  an  ayuntamiento 
composed  of  alcaldes,  regidores,  and  other  municipal  offi- 
cers, existed  as  early  as  1834;  and  that  the  pueblo  continued 
in  existence  until  and  subsequent  to  the  cession  of  the 
country.f 

The  action  of  the  officers  of  the  United  States  in  the 
government  of  the  city  and  the  appointment  or  election  of 
its  magistrates  after  the  conquest,  both  preceding  and  sub- 
sequent to  the  treaty  of  peace,  proceeded  upon  the  recog- 
nition of  this  fact;  and  the  titles  to  property  within  the 
limits  of  the  present  city  to  the  value  of  many  millions  rest 
upon  a  like  recognition. 

The  material  question,  therefore,  for  determination,  as 
the  case  stands  before  this  court,  relates  to  the  extent  of 
the  lands  in  which  the  pueblo  was  interested.  It  is  not 
pretended  that  such  lands  were  ever  marked  off  and  sur- 
veyed by  competent  authority.  It  is  admitted,  as  already 
stated,  that  the  so-called  Zamorano  document  given  in  evi- 
dence is  spurious.  The  question  presented  must  therefore 
be  determined  by  reference  to  the  laws  of  Mexico  at  the 
date  of  the  conquest. 

*  See  extracts  from  opinion  of  the  Supreme  Court  of  California  in  note  A»  annexed  to 
the  report  of  this  case.   {P9it,p.  686.) 

t  In  Ori$ar  y.  MeDowdl,  6  Wall,  372,  the  Supreme  Court  of  the  United  States  Bald: 
*'  It  must  be  conceded  that  there  was  a  pueblo  of  some  kind  at  the  site  of  the  city  of  San 
Francisco,  upon  the  conquest  of  the  country  by  the  United  States,  on  the  seventh  of  July, 
1846.  We  say  a  pueblo  of  some  kind^  for  the  term  which  answers  generally  to  the  English 
word  town,  may  designate  a  collection  of  individuals  residing  at  a  particular  place,  aiet- 
tlement  or  a  village,  or  may  be  applied  to  a  regular  organized  municipality.*'  Bee  note  B, 
annexed  to  the  report.  {Pott,  p.  586.) 
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As  stated  by  the  commissioners  in  their  opinion,  there 
can  be  no  doubt  that  by  those  laws,  paeblos  or  towns,  and 
their  residents,  were  entitled  to  the  use  and  enjoyment  of 
certain  lands  within  prescribed  limits  immediately  con- 
tiguous to  and  adjoining  the  town  proper;  that  this  right 
was  common  to  the  cities  and  towns  of  Spain  from  their 
first  organization,  and  was  incorporated  by  her  colonies 
into  their  municipal  system  on  this  continent;  and  that  the 
same  continued  in  Mexico,  with  but  little  variation,  after 
her  separation  from  the  mother  country.  And  there  is  as 
little  doubt  that  by  those  laws  a  pueblo  or  town,  when  once 
established  and  officially  recognized,  became  entitled,  for 
its  own  use  and  the  use  of  its  inhabitants,  to  four  square 
leagues  of  land.  The  compilation  known  as  the  Becopila-- 
clou  de  Leyes  de  las  Indies  contains  several  laws  relating  to 
this  subject.  The  sixth  law  of  title  five,  of  book  four, 
provides  for  the  establishment  of  towns  by  contract  with 
individuals,  and  upon  compliance  with  the  conditions  of 
the  contract,  for  the  grant  of  four  square  leagues  of  land, 
to  be  laid  off  in  a  square  or  prolonged  form,  according  to 
the  character  of  the  country. 

The  opinion  of  the  assessor  or  legal  adviser  of  the  Vice 
Boyalty  of  New  Spain  given  to  the  Commandante  General 
in  October,  1785,  upon  the  petition  of  certain  settlers  in 
California,  for  grants  of  tracts  of  land  situated  within  the 
limits  claimed  by  pueblos,  recognizes  this  right  of  pueblos 
to  have  four  square  leagues  assigned  to  them.  His  lan- 
guage is  that  the  grants  ''cannot  and  ought  not  to  be  made 
to  them  within  the  boundaries  assigned  to  each  pueblo, 
which  in  conformity  with  the  law  six,  title  five,  liber  four 
of  the  Becopilacion,  must  be  four  leagues  of  land  in  a 
square  or  oblong  body  according  to  the  nature  of  the 
ground;  because  the  petition  of  the  new  settlers  would 
tend  to  make  them  private  owners  of  the  forests,  pastures, 
water,  timber,  wood,  and  other  advantages  of  the  lands 
which  may  be  assigned,  granted,  and  distributed  to  them, 
and  to  deprive  their  neighbors  of  these  benefits.  It  is 
seen  at  once  that  their  claim  is  entirely  contrary  to  the 
directions  of  the  forementioned  laws,  and  the  express  pro- 
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vision  ill  article  8  of  the  Instructions  for  Settlements 
(Foblaciones)  in  the  Califomias,  according  to  which  all  the 
waters,  pastures,  wood,  and  timber,  within  the  limits  which 
in  conformity  to  law  may  be  allowed  to  each  pueblo,  must 
be  for  the  common  advantage — so  that  all  the  new  settlers 
may  enjoy  and  partake  of  them,  maintaining  thereon  their 
cattle,  and  participating  of  the  other  benefits  that  may  be 
produced." 

But  the  royal  instructions  of  November,  1789,  for  the 
establishment  of  the  town  of  Pitic,  in  the  province  of 
Sonora,  is  conclusive  as  to  the  right  of  pueblos  in  Cali- 
fornia under  the  laws  of  Spain.  These  instructions  were 
made  applicable  to  all  new  towns  that  should  be  subse- 
quently established  within  the  general  comandanda,  which 
included  the  province  of  California.  They  gave  minute 
directions  for  the  formation  and  government  of  the  new 
pueblos,  and  referring  to  the  laws  of  the  Indies  already 
cited,  declared  that  there  should  be  granted  to  the  towns 
four  leagues  of  land  in  a  square  or  prolonged  form.  They 
also  provided  for  the  distribution  of  building  and  farming 
lots  to  settlers,  the  laying  out  of  pasture  lands  and  lauds 
for  the  propioSf  the  residue  to  constitute  the  egidos  or  com- 
mons for  the  use  of  the  inhabitants. 

>^^  '  The  general  provision Jof  the  laws  of  the  Indies,  to  which 

these  instructions  and  the  opinion  of  the  assessor  refer, 
continued  in  force  in  Mexico  after  her  separation  from 
Spain.  They  were  recognized  in  the  regulations  of  Novem- 
ber, 1828,  which  were  adopted  to  carry  into  effect  the 
colonization   law  of  1824,    and   in   the  regulation   of  the 

"^  departmental  assembly  of  August,  1834,  providing  funds 
for  towns  and  cities.  They  were  referred  to  in  numerous 
documents  in  the  archives  of  the  former  government  in  the 
custody  of  the  surveyor-general.  The  report  of  Jimeno, 
for  many  years  secretary  of  the  government  of  California, 
found  in  the  expediente  of  Dona  Castro  made  in  February, 
1844,  is  cited  by  the  commissioners  in  their  opinion  as 
removing  all  doubt  on  this  point.     The  report  is  as  follows: 

*'Most  Excellent  Governor:     The  title  given   to  Doria 
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Castro  is  drawn,  subject  to  the  conditions  that  were  in- 
serted in  many  other  titles  daring  the  time  of  General  Fig- 
ueroa,  in  which  they  subjected  the  parties  to  pay  ceusas 
(taxes)  if  the  land  proved  to  belong  to  the  egidoa  of  the 
town. 

*'  I  understand  that  the  town  of  Branciforte  is  to  have  for 
egidoa  of  its  population  four  square  leagues,  in  conformity 
to  the  existing  law  of  the  Recopilaciou  of  the  Indies,  in 
volume  the  second,  folios  88  to  149,  in  which  it  mentions 
that  to  the  new  town  that  extent  may  be  marked,  to  which 
effect  it  would  be  convenient  that  your  Excellency  should 
commission  two  persons  deserving  your  confidence,  in  order 
that,  accompanied  by  the  judge  of  the  town,  the  measurement 
indicated  may  be  made,  and  it  may  be  declared  for  egidos 
of  the  town  the  four  square  leagues,  leaving  to  the  delibera- 
tion of  your  Excellency  to  free  some  of  the  grantees  of  the 
conditions  to  which  they  are  subject.  The  supreme  judg- 
ment of  your  Excellency  will  resolve  as  it  may  deem  it  con- 
venient. "  Manuel  Jimeno. 

"MoMTKBKT,  February  8,  1844." 

The  documents  to  which  reference  has  been  made  are  suf- 
ficient to  establish  the  position  that  pueblos  once  formed 
and  oflicially  recognized  as  such,  became  by  operation  of 
the  general  laws  entitled  to  have  four  square  leagues  of 
land  assigned  to  them,  for  their  use  and  the  use  of  the  in- 
habitants. It  does  not  appear  that  formal  grants  were 
made  to  the  new  pueblos,  though  in  some  instances  an 
ofiicer  was  appointed  to  mark  off  the  boundaries  of  the  four 
square  leagues,  and  to  designate  the  uses  to  which  partic- 
ular tracts  should  be  applied.  But  the  right  of  the  pue- 
blos and  their  inhabitants  to  the  use  and  enjoyment  of  the 
lands  was  not  made  dependent  upon  such  measurement  and 
designation. 

It  follows  from  these  views  that  the  pueblo,  which  is  ad- 
mitted to  have  been  regularly  established  at  the  site  of  San 
Francisco  on  the  seventh  of  July,  1846,  was,  as  such  pue- 
blo, vested  with  the  right  to  four  square  leagues  of  land,  to 
be  measured  either  in  a  square  or  prolonged  form,  accord- 
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lug  to  the  nature  of  the  country,  excepting  fronoi  such  tract 
such  portions  as  had  been  previously  dedicated  to  or  re- 
served for  public  uses,  or  had  become  private  property  by 
grant  from  lawful  authority. 

It  is  difficult  to  determine  with  precision  the  exact  charac- 
ter of  the  right  or  title  held  by  pueblos  to  the  lands  assigned 
to  them.     The  government  undoubtedly  retained  a  right  to 
control  their  use  and  disposition;  and  to  appropriate  them 
to  public  uses  until  they  had  been  vested  in  private  pro- 
prietorship.    Numerous  laws  have  been  cited  to  show  that 
the  title  remained  absolutely  in  the  government.   The  same 
laws  were  cited  to  the  Supreme  Court  of  this  State  when 
the  subject  was  before  that  tribunal,  and  in  relation  to  them 
the  court  said:  ''We  see  nothing  in  these  laws  opposed  to 
the  views  we  have  already  expressed,  that  the  towns  had 
such  a  right,  title  and  interest  in  these  lands  as  to  enable 
them  to  use  and  dispose  of  them  in  the  manner  authorized 
by  law  or  by  special  orders,  and  consonant  with  the  object 
of  the  endowment  and  trust.     Undoubtedly  the  right  of 
control  remained  in  the  sovereign,  who  might  authorize  or 
forbid  any  municipal  or  other  officer  to  grant  or  dispose  of 
such  lands,  even  for  the  purposes  of  the  endowment  or  trust. 
Such  general  right,  with  respect  to  a  public  corporation, 
exists  in  any  sovereign  State,  and  must,  of  course,  have  ex- 
isted in  the  absolute  monarchy  of  Spain,  where  the  prop- 
erty of  private  corporations  and  individuals  was  to  a  great 
degree  subject  to  the  royal  will  and  pleasure."   (Hart  v. 
Burnett,  15  Cal.  569.)     And  referring  to  objections  to  the 
theory  of  absolute  title  in  the  pueblo,  and  the  questions 
which  upon  that  view  might  be  suggested,  the  court  said: 
''  There  is  but  one  sensible  answer  to  these  questions,  and 
we  think  that  answer  is  given  in  the  laws  themselves,  and 
in  the  recorded  proceedings  of  the  officers  who  adminis- 
tered them,  and  who  must  be  presumed  to  have  interpreted 
them  correctly.     It  is,  that  the  lands  assigned  to  pueblos, 
whether  by  general  law  regulating   their  limits  to  four 
square  leagues,  or  by  special  designation  of  boundaries, 
were  not  given  to  them  in  absolute  property,  with  full  right 
of  disposition  and  alienation,  but  to  be  held  by  them  in 
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trust  for  the  benefit  of  the  entire  community,  with  such 
powers  of  use,  disposition  and  alienation,  as  had  been  al- 
ready or  might  afterward  be  conferred  for  the  due  execution 
of  such  trusts,  upon  such  pueblos,  or  upon  their  officers." 
(Id.  573.)  And  this  view,  the  court  adds,  fully  reconciles 
the  apparently  conflicting  disposition  of  the  laws  and  the 
commentaries  of  publicists  respecting  the  relative  rights  of 
the  Grown  and  the  municipalities  to  which  counsel  had 
referred. 

In  this  view  of  the  nature  of  the  title  of  the  pueblo  and 
of  the  city,  its  successor,  I  fully  concur;  and  I  am  of  opin- 
ion that  under  the  provisions  of  the  act  of  March  3,  1851, 
the  city  is  entitled  to  a  confirmation  of  her  claim.  I  regret 
that  the  recent  transfer  of  the  case  to  the  Circuit  Court, 
and  the  great  pressure  of  other  engagements  since,  have 
prevented  me  from  considering  at  greater  length  the  inter- 
esting questions  presented.  To  those  who  desire  to  extend 
their  inquiries,  the  elaborate  opinions  to  which  I  have  made 
frequent  reference,  and  the  able  brief  of  counsel  will  fur- 
nish ample  materials. 

A  decree  will  be  entered  confirming  the  claim  of  the  city 
of  San  Francisco  to  a  tract  of  land,  situated  in  the  county 
of  San  Francisco,  and  embracing  so  much  of  the  peninsula 
upon  which  the  city  is  located,  as  will  contain  an  area  equal 
to  four  square  leagues  as  described  in  the  petition.  From 
the  confirmation  will  be  excepted  such  parcels  of  land 
within  said  tract  as  have  been  heretofore  reserved  or  dedi- 
cated to  public  use  by  the  United  States,  or  have  been  by 
grant  from  lawful  authority  vested  in  private  proprietor- 
ship. The  confirmation  will  be  in  trust  for  the  benefit  of 
lot-holders  under  grants  from  the  pueblo,  town,  or  city;  and 
as  to  any  residue,  in  trust  for  the  use  and  benefit  of  all  the 
inhabitants.  A  decree  will  be  prepared  by  counsel  in  con- 
formity with  this  opinion,  and  submitted  to  the  court. 

In  accordance  with  the  foregoing  opinion,  a  decree  was  entered  on  Novem- 
ber 2,  1864,  confirming  the  claim  of  the  city,  and  on  the  same  day  an  order 
was  entered  allowing  an  appeal  in  behalf  of  the  United  States  to  the  United 
States  Supreme  Court.  Soon  afterward,  one  John  B.  Williams,  an  attorney, 
claiming  to  act  on  the  part  of  the  United  States,  made  a  motion  to  yacate  the 
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order  allowing  an  appeal,  to  open  the  decree,  and  to  grant  a  rehearing  in  the 
cause.  In  December  following,  Delos  Lake,  United  States  Attorney,  under 
instructions  from  the  United  States  Attorney-general,  joined  in  the  motion. 
The  proceedings  und  points  made  are  fully  stated  in  the  following  opinion 
rendered  on  denying  the  motion,  filed  May  11,  1865: 

Mr.  Justice  Field.  This  case  was  submitted  to  the  court 
for  its  consideration  on  the  fourth  of  October  last,  and  was 
decided  on  the  thirty-first  of  the  same  month .  The  decree 
confirming  the  claim  of  the  city  was  settled  and  entered  on 
the  second  of  November,  and  on  the  same  day  an  appeal 
was  allowed  at  the  instance  of  the  United  States  to  the  Su- 
preme Court. 

On  the  fourteenth  of  November,  John  B.  Williams, 
styling  himself  ** special  counsel"  for  the  United  States, 
gave  notice  that  he  would  move  the  court  on  the  twenty- 
first  of  the  same  month,  to  vacate  the  order  allowing  the 
appeal,  to  open  the  decree  confirming  the  claim  of  the  city, 
and  to  grant  a  rehearing,  of  the  case,  upon  the  ground  that 
the  decision  of  the  Circuit  Court  ''was  rendered  under  a 
misapprehension  of  the  facts,  and  without  considering  the 
brief  of  the  United  States,  which  was  suppressed  by  the 
clerk  of  this  court."  In  support  of  the  motion,  the  notice 
was  accompanied  with  an  affidavit  of  Mr.  Williams,  in  which 
he  states  that  he  is  ''informed  and  believes"  that  the  clerk 
of  the  court  "  unwarrantably  and  in  derogation  of  his  (said 
Williams)  rights  "as  a  member  of  this  bar,  and  of  the 
rights  of  the  United  States  as  litigants  in  their  own  courts, 
suppressed"  his  briefs  in  the  case,  and  "withheld  them 
from  the  circuit  judge,  and  that  the  arguments  submitted 
in  behalf  of  the  United  States  were  in  consequence  of  such 
usurpation  of  power  by  the  clerk,  not  considered  by  the 
circuit  judge  in  his  determination  of  the  case,  but  that  said 
cause  was  decided  under  a  misapprehension  of  the  positions 
taken  by,  and  the  proofs  offered  in  behalf  of  the  United 
States." 

The  affidavit  contains  other  allegations  based  upon  the 
assumption  that  the  brief  had  been  suppressed  and  with- 
held from  the  circuit  judge.  It  also  refers  to  certain  con- 
cessions alleged  to  have  been  made  by  the  district  attorney, 
which  will  be  particularly  considered  hereafter. 
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In  this  proceeding  the  district  attorney  was  not  consulted, 
and  that  officer  upon  hearing  of  it,  addressed  a  note  to  the 
''  special  counsel,"  refusing  his  assent  to  the  motion,  and 
stating  that  all  motions  and  other  proceedings  in  the  con- 
duct of  the  cause  must  be  made  by  him.  Mr.  Williams, 
however,  persisted  in  the  motion,  and  endeavored  to  have 
the  same  heard  by  the  district  judge,  who  did  not  sit  in  the 
case  or  participate  in  its  decision. 

The  position  of  the  district  attorney  in  claiming  the  con- 
trol of  the  cause  was  entirely  coiTect.  He  is  the  regular 
officer  of  the  government,  having  charge  of  all  its  legal 
proceedings  within  his  district,  subject  only  to  the  general 
direction  and  supervision  of  the  attorney-general.  When 
other  counsel  are  employed  in  these  proceedings,  it  is  to  aid 
him  in  their  management,  not  to  assume  his  authority  or 
direct  his  conduct.  The  position  of  Mr.  Williams  was  solely 
that  of  assistant  counsel.  He  could  not  control  the  pro- 
ceedings in  the  case,  or  bind  the  government  by  his  admis- 
sions or  action. 

And  it  appears  also  from  the  statement  of  the  district  at- 
torney, that  Mr.  Williams  at  the  time  had  been  retained 
and  paid  as  counsel  by  claimants  of  what  are  known  as 
*^  outside  lands;"  that  is,  of  lands  within  the  asserted  limits 
of  the  pueblo,  but  outside  of  the  tract  confirmed  to  the  oc- 
cupants by  ordinances  of  the  city,  and  the  legislation  of  the 
State  and  the  general  government,  and  that  the  interests  of 
these  third  parties,  upon  the  question  of  excepting  from 
the  decree  of  confirmation  the  government  reserves,  were 
directly  in  conflict  with  those  of  the  United  States. 

But  there  were  other  considerations  which  undoubtedly 
governed  the  conduct  of  the  district  attorney.  Some  of  the 
statements  made  in  the  affidavit  he  knew  were  inaccurate, 
and  the  correctness  of  other  statements  he  had  good  grounds 
to  distrust.  He  was  also  influenced,  as  we  have  reason  to  be- 
lieve, by  a  just  sense  of  the  impropriety  of  asking  a  district 
judge,  though  holding  the  Circuit  Court,  to  vacate  a  decree 
rendered  by  the  circuit  judge,  in  a  case  of  such  magnitude 
and  importance,  immediately  after  that  officer  had  left  the 
State,  not  upon  grounds  apparent  upon  the  record,  but 
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upon  statements,  the  truth  of  which  rested  chiefly  in  the 
knowledge  of  the  latter. 

The  district  judge  did  not  sit  in  any  of  the  cases  heard  at 
the  October  term  by  the  circuit  judge,  and  it  is  a  matter  of 
regret  that  the  benefit  of  his  counsel  and  assistance  was  not 
had  in  the  determination  of  the  present  case.  The  famil- 
iarity of  that  officer  with  the  laws  and  customs  and  policy  of 
Mexico  in  the  disposition  of  her  public  domain,  and  in  the 
establishment  and  endowment  of  her  municipal  bodies, 
would  have  greatly  lessened  the  labor  of  investigating  the 
case.  But  as  he  did  not  participate  in  its  consideration, 
the  district  att-orney,  as  we  may  suppose,  naturally  felt  the 
indelicacy  of  asking  any  subsequent  interference  by  him, 
which,  under  the  circumstances,  would  have  been  to  ask 
him  to  do  an  act  of  judicial  discourtesy. 

The  attorney -general,  in  subsequently  directing  the  dis- 
trict attorney  to  unite  in  the  motion,  was  under  the  impres- 
sion that  it  was  the  ordinary  case  of  an  application  for  a  re- 
heariug  before  the  same  judge  who  rendered  the  decision. 
When  made  acquainted  with  the  circumstances,  he  directed 
the  postponement  of  the  motion  until  it  could  be  heard  by 
that  officer.  In  the  investigation  of  the  case,  the  briefs  of 
the  special  counsel  were  carefully  examined.  His  first  brief 
was  handed  by  the  clerk  to  the  circuit  judge  the  day  on 
which  the  case  was  submitted,  and  the  second  brief  was 
handed  to  him  on  the  day  of  its  presentation.  Both  were 
retained  in  his  possession  until  after  the  decision  was  ren- 
dered and  announced  in  court.  Numerous  othjsr  briefs 
bearing  upon  the  question  of  the  existence  of  a  pueblo  at 
the  site  of  the  present  city  of  San  Francisco  upon  the  ces- 
sion of  the  country,  were  also  examined  by  him,  particu- 
larly the  elaborate  brief  of  Mr.  Nathaniel  Bennett,  late  one 
of  the  justices  of  the  Supreme  Court  of  this  State;  the  brief 
of  the  late  Mr.  Edmund  Bandolph,  and  the  brief  of 
Mr.  Horace  Hawes,  of  this  city.  These  briefs  were  all 
upon  the  same  side  of  the  question  taken  by  the  **  special 
counsel,"  and  are  characterized  by  great  ability  and  learn- 
ing, and  until  the  appearance  of  the  brief  of  that  gentleman 
they  were  supposed  to  have  exhausted  the  argument  on 
that  side. 
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These  several  briefs  were  received  by  the  circuit  judge 
without  aDj  indorsement  by  the  clerk,  and  are  still  in  his 
possession.  The  briefs  of  Mr.  Williams  were  returned  to 
the  office  of  the  clerk.  But  as  it  was  generally  understood 
at  the  time  that  he  was  retained  by  the  occupants  of  *^ out- 
side lands/*  and  the  district  attorney  knew  of  no  other  au- 
thority for  his  appearance  as  counsel,  the  clerk  indorsed 
upon  one  of  them  the  reason  for  not  marking  it  filed,  and 
upon  the  other  brief  that  it  was  marked  filed  by  mistake, 
and  left  them  both  in  that  condition  among  the  papers  of 
the  case  to  be  given  to  the  author  when  called  for.  His 
action  in  this  respect  was  at  that  time  approved  by  the  cir- 
cuit judge.  No  such  injurious  suggestion  was  made,  or  if 
made,  entertained  for  a  moment,  that  Mr.  Williams  was 
also  retained  by  the  United  States,  and  thus  had  a  ''divided 
duty"  between  the  settlers  and  the  government. 

From  these  indorsements  alone  the  special  counsel  drew 
his  conclusion  that  his  briefs  were  suppressed.  Upon  these 
indorsements  alone,  as  he  stated  on  the  argument  of  this 
motion,  he  made  the  affidavit  that  he  was  ''informed  and 
believes"  his  briefs  were  suppressed  and  withheld  from  the 
circuit  judge.  His  conclusion  in  this  respect  was  illogical; 
there  is  no  necessary  connection  between  the  indorsements 
made  and  the  suppression  alleged.  The  indorsements  gave 
no  such  information  as  represented. 

The  subject  provokes  further  comment,  but  we  refrain, 
and  will  only  observe  that  it  is  the  first  time  within  our 
judicial  experience  that  any  counsel  has  had  the  hardihood 
to  make  oath  to  what  must  necessarily  have  been  with  him 
only  a  matter  of  inference,  and  assuming  his  inference  to 
be  a  fact  has  proceeded  to  cast  imputations  of  misconduct 
upon  officers  of  the  court. 

In  the  opinion  rendered  in  this  case,  after  stating  that 
by  the  appeal  on  the  part  of  the  city  the  whole  issue  was 
open,  the  court  said:  "But  though  the  whole  issue  is  thus 
open,  the  dismissal  of  the  appeal  on  the  part  of  the  United 
States  may  very  properly  be  regarded  as  an  assent  by  the 
^  government  to  the  main  facts  upon  which  the  claim  of  the 
city  rests,  namely:  the  existence  of  an  organized  pueblo,  at 
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the  site  of  tlie  present  city,  upon  the  acquisitiou  of  the 
country  by  the  United  States,  on  the  seventh  of  July,  1846, 
the  possession  by  that  pueblo  of  proprietary  rights  in  cer- 
tain lands,  and  the  succession  to  such  proprietary  rights 
by  the  city  of  San  Francisco.  The  district  attorney  does 
not,  therefore,  deem  it  within  the  line  of  his  duty  to  con- 
trovert these  positions,  but  on  the  contrary,  admits  them  as 
facts  in  the  case,  contending  only  that  the  lands  appertain- 
ing to  the  pueblo  were  subject,  until  by  grant  from  the 
proper  authorities  they  were  vested  in  private  proprietor- 
ship, to  appropriation  to  public  uses  by  the  former  govern- 
ment, and  since  the  acquisition  of  the  country  by  the  United 
States.  He,  therefore,  insists  upon  an  exception  from  the 
confirmation  to  the  city  of  land  heretofore  reserved  or  oc- 
cupied by  the  government  for  public  use,  and  I  do  not 
understand  that  the  counsel  of  the  city  objects  to  an  excep- 
tion of  this  character." 

The  views  thus  expressed  of  the  effect  which  may  justly 
be  given  to  the  dismissal  of  the  appeal  of  the  United  States, 
the  special  counsel  finds  inconsistent  with  the  views  ex- 
pressed in  the  case  of  LeRoy  v.  WriglU  {ante,  630),  and  the 
concessions  alleged  to  have  been  made  by  the  district  at- 
torney he  asserts  are  denied  by  that  officer. 

There  is  no  inconsistency  in  the  views  expressed  in  the 
two  cases.  In  Le  Roy  v.  Wrighty  certain  officers  of  the  army 
of  the  United  States,  acting  under  orders  of  the  secretary 
of  war,  had  taken  possession  of  a  tract  of  land  adjoining 
the  premises  claimed  by  the  complainant  at  Black  Point, 
within  the  city  limits,  and  commenced  the  erection  of  for- 
tifications for  the  protection  of  the  harbor  of  San  Fran- 
cisco, and  had  declared  their  intention  to  take  like  posses- 
sion of  the  premises  in  controversy,  and  to  appropriate 
them  for  the  erection  of  barracks  and  other  buildings  re- 
quired in  connection  with  the  fortifications.  The  complain- 
ant, by  his  suit,  sought  to  restrain  such  appropriation  until 
compensation  to  him  for  the  property  was  previously  made. 
He  derived  his  title  under  the  city  of  San  Francisco,  and, 
as  evidence  that  the  ownership  of  the  property  had  been 
adjudged  to  the  city  as  the  successor  of  the  former  pueblo, 
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lie  produced  the  decree  of  the  board  of  land  commission- 
ers confirming  her  claim.  As  the  appeal  from  this  decree 
on  the  part  of  the  United  States  had  been  dismissed  by  con- 
sent of  the  attorney-general,  he  regarded  the  decree  as 
closing  the  controversy  between  the  city  and  the  govern- 
ment as  to  the  land  to  which  the  claim  was  confirmed,  and 
so  his  counsel  contended. 

But  the  court  held  that  in  this  view  of  the  case  the  coun- 
sel was  mistaken ;  that,  had  the  city  withdrawn  her  appeal, 
such  result  would  have  followed;  but  as  she  continued  to 
prosecute  it  for  an  additional  quantity  beyond  that  con- 
firmed, the  whole  issue  was  opened.     The  counsel  of  the 
United  States  was  therefore  allowed  to  introduce  certain 
documents  on  file  in  the  office  of  the  surveyor-general  of 
the  United  States  for  California,  tending  to  show  that  a 
tract  embracing  the  premises  in  question  had  been  excepted 
and  reserved  from  sale  for  public  purposes,  by  order  of  the 
President,  as  early  as  November,  1850;  evidence  which  had 
been  inadvertently  omitted  when  the  case  was  pending  be- 
fore  the  board  of  land  commissioners.     It  was  not  then 
pretended  by  counsel  or  held  by  the  court,  nor  has  it  ever 
been  pretended  or  held  since,  that  the  dismisal  of  the  ap- 
peal by  the  United  States  was  an  act  without  any  signifi- 
cance.    On   the  contrary,   the  dismissal  has  always  been 
regarded  as  an  admission  by  the  government  of  the  main 
facts  upon  which  the  claim  of  the  city  rests.     The  land 
g     commissioners  had  adjudged  that  there  was  an  organized 
■pueblo  at  the  site  of  the  present  city  of  San  Francisco; 
that  such  pueblo  held  certain  proprietaiy  rights  to  land,  and 
that  the  city  had  succeeded  to  those  rights.     The  United 
States  said  in  substance,  through  their  highest  legal  officer, 
we  admit  the  correctness  of  this  adjudication;  we  acknowl- 
edge the  law  and  the  facts  to  be  as  there  declared;  and  we 
consent  that  this  recognition  of  the  validity  of  the  claim  of 
the  city  to  some  lands  shall  be  carried  into  the  decree  of  the 
court.     And  it  was  so  carried  into  the  decree,  and  that  de- 
cree still  remains  of  record  in  full  force.     Although  on  ap- 
peal the  whole  issue  be  opened,  this  recognition  of  the 
rights  of  the  city  does  not  lose  all  efficacy  as  evidence  on 
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the  new  bearing.  AdmissioDS  once  made  in  a  canse  are 
not  necessarily  excluded  from  consideration  because  a  sec- 
ond trial  of  the  same  issue  is  had. 

The  consent  of  the  government  thus  remaining  on  the  files 
of  the  court,  and  being  embodied  in  its  decree,  the  only 
questions  of  difficulty  in  the  case  necessarily  related  to  the 
extent  and  boundaries  of  the  claim  of  the  city,  and  of  the 
reservations  of  the  government  for  public  pui^poses. 

In  the  statement  filed  by  the  district  attorney,  he  men- 
tions that,  after  the  case  had  been  submitted,  one  or  more 
meetings  were  had  at  chambers  before  the  circuit  judge,  and 
additional  testimony  put  in  and  discussion  had  relative  to 
the  government  reserves;  and  that  **free  conversations  took 
place  touching  the  law  and  the  facts;'*  that  he  conceded  that 
by  repeated  decisions  of  the  Supreme  Court  of  the  State, 
the  existence  of  a  pueblo  was  the  settled  law;  and  that  in 
view  of  this  state  of  the  law,  in  connection  with  the  fact 
that  the  appeal  on  behalf  of  the  United  States  had  been  dis- 
missed by  the  attorney-general,  he  neither  asked  nor  de- 
sired a  re-examination  of  the  question  in  tbis  court. 

To  this  statement  we  will  only  add  that  the  understand- 
ing of  the  circuit  judge  of  the  concessions  made  by  the 
district  attorney,  and  of  the  assent  made  by  the  counsel  of 
the  city  with  respect  to  lands  reserved  or  occupied  by  the 
government  for  public  purposes,  was  expressed  in  the  par- 
agraph cited  above  from  his  opinion.  That  paragraph  was 
written  after  the  **free  conversations"  of  counsel  before 
him,  ''  touching  the  law  and  the  facts,"  and  it  was  read  to 
the  district  attorney  and  to  the  counsel  of  the  city  before 
the  opinion  was  delivered  in  court.  Neither  of  these  gentle- 
men expressed  at  the  time  any  dissent  from  its  language,  or 
any  intimation  that  the  circuit  judge  had  misapprehended 
the  concessions,  nor  was  any  suggestion  made  by  the  dis- 
trict attorney,  until  after  the  opinion  was  published,  that 
the  statement  of  the  concession  was  in  any  particular  too 
broad  and  comprehensive. 

These  concessions,  however,  did  not  determine  the  case. 
They  only  obviated  the  necessity  of  setting  forth  a  detailed 
statement  of  the  evidence  upon  which  the  claim  of  the  city 
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rested.  Bef erring  to  them,  the  opinion  says:  ''  It  is  unnec- 
essary, therefore,  to  recite  the  historical  evidence  of  the  ex- 
istence of  a  pueblo  previous  to  and  at  the  date  of  the  ac- 
quisition of  the  country  at  the  present  site  of  the  city  of 
San  Francisco,  which  is  very  fully  presented  in  the  elabo- 
rate opinion  filed  by  the  commission  on  the  rendition  of  its 
decision.  Since  that  decision  was  made  the  question  has 
been  considered  by  the  Supreme  Court  of  the  State,  and, 
in  an  opinion  in  which  the  whole  subject  is, examined,  a 
similar  conclusion  is  reached;  and  if  anything  were  want- 
ing in  addition  to  the  arguments  thus  furnished,  it  is  found 
in  the  able  and  exhaustive  brief  of  the  counsel  of  the  city.*' 

The  decision  was  based  upon  the  documentary  evidence 
found  in  the  record,  and  the  action  of  the  officers  of  the 
government  after  the  conquest. 

"The  documents,"  says  the  opinion,  "of  undoubted  au- 
thenticity, to  which  the  opinions  and  brief  of  counsel  refer, 
establish  beyond  controversy  the  fact  that  a  pueblo  of  some 
kind,  having  an  ayuntamiento  composed  of  alcaldes,  regi- 
dores,  and  other  municipal  officers,  existed  as  early  as 
1834,  and  that  the  pueblo  continued  in  existence  until  and 
subsequent  to  the  cession  of  the  country.  The  action  of 
the  officers  of  the  United  States  in  the  government  of  the 
city,  and  the  appointment  or  election  of  its  magistrates 
after  the  conquest,  both  preceding  and  subsequent  to  the 
treaty  of  peace,  proceeded  uxjon  the  recognition  of  this 
fact;  and  the  titles  to  property  within  the  limits  of  the 
present  city,  to  the  value  of  many  millions,  rest  upon  a  like 
recognition." 

We  have  thus  disposed  of  the  main  positions  upon  which 
the  motion  rests.  The  affidavit,  it  is  true,  contains  several 
other  matters;  it  details  at  some  length  the  connection  of 
the  special  counsel  with  the  case,  and  it  gives  an  account 
of  communications  made  to  the  public  journals  of  the  city 
in  relation  to  the  decision  of  the  court  and  the  brief  of 
coansel,  but  it  is  not  perceived  that  these  particulars,  how- 
ever interesting  in  themselves,  have  any  pertinency  to  the 
motion  presented.  The  affidavit  also  attempts  to  state 
what  the  special  counsel  contended  for  in  his  brief,  but  as 
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this  appeared  by  the  brief  itself,  which  was  considered  by 
the  court  previous  to  the  decision,  no  information  is  im- 
parted by  the  statement. 

It  follows  that  the  motion  to  open  the  decree  and  to 
grant  a  rehearing  must  be  denied.  It  only  remains  to  dis- 
pose of  that  part  of  the  motion  which  asks  that  the  order 
granting  the  appeal  be  vacated.  We  are  disposed  to  Uiink 
that  a  vacation  of  the  order  was  only  desired  as  a  prelim- 
inary to  the  opening  of  the  decree.  Of  course,  if  the 
United  States  desire  the  appeal  to  be  withdrawn,  their 
wishes  in  this  respect  will  be  carried  out.  The  order 
denying  the  motion  generally  will  therefore  be  subject  to 
their  right  to  renew  the  motion  in  this  particular. 

Motion  denied. 

"When  the  judgment  of  the  court  was  announced  that  the 
motion  would  be  denied,  it  was  suggested  by  counsel  for 
parties  claiming  lands  within  the  four  square  leagues  con- 
firmed, that  the  decree  of  the  court,  entered  on  the  second 
of  November  last,  did  not  embody  with  entire  precision 
the  decision  expressed  by  the  opinion  of  the  court  delivered 
at  the  time,  and  that  said  decree  should  be  modified  in 
some  respects  in  its  language,  in  order  to  avoid  any  un- 
certainty or  doubt  as  to  its  purport  and  meaning.  It  was 
therefore  ordered,  the  attorneys  of  the  city  consenting 
thereto,  that  the  entry  of  the  order  denying  said  motion  be 
stayed  until  counsel  could  be  heard  for  a  modification  of 
the  decree,  so  that  a  modification,  if  allowed,  might  be 
made  at  the  same  time  as  the  entry  of  the  order  denying  the 
motion. 

Subsequently,  on  the  eighteenth  of  May,  1865,  counsel 
having  been  heard  on  the  suggestion,  the  order  denying  the 
rehearing  was  entered,  and  with  it  an  order  vacating  the 

{)revious  decree,  and  directing  that  in  lieu  thereof  the  fol- 
owing  decree  be  entered  as  tlie  final  decree  in  the  cause, 
which  was  accordingly  done : 

''The  CUy  of  San  Iranciaco  v.  Tlie  United  Stales.  The 
appeal  in  this  case  taken  by  the  petitioner,  the  city  of 
San  Francisco,  from  the  decree  of  the  board  of  land  com- 
missioners to  ascertain  and  settle  private  land  claims  in 
the  State  of  California,  entered  on  the  twenty-first  day  of 
December,  1854,  by  which  the  claim  of  the  petitioner  was 
adjudged  to  be  valid,  and  confirmed  to  lands  within  certain 
described  limits,  coming  on  to  be  heard  upon  the  transcript 
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of  proceedings  and  decision  of  said  board,  and  the  papers 
and  evidence  npon  which  said  decision  was  founded,  and 
farther  evidence  taken  in  the  District  Court  of  the  United 
States  for  the  Northern  District  of  California  pending  said 
appeal — the  said  case  having  been  transferred  to  this  court 
by  order  of  the  said  District  Court,  under  the  provisions  of 
section  four  of  the  act  entitled  *' An  act  to  expedite  the  set- 
tlement of  titles  to  lands  in  the  State  of  California,"  ap- 
proved July  1,  1864— -and  counsel  of  the  United  States  and 
for  the  petitioner  having  been  heard,  and  due  deliberation 
had,  it  IS  ordered,  adjudged,  and  decreed  that  the  claim  of 
the  petitioner,  the  city  of  San  Francisco,  to  the  land  here- 
inafter described,  is  valid,  and  that  the  same  be  confirmed. 
''The  land  of  which  confirmation  is  made  is  a  tract  situ- 
ated within  the  county  of  San  Francisco,  and  embracing  so 
much  of  the  extreme  upper  portion  of  the  peninsula  above 
ordinary  high-water  mark  (as  the  same  existed  at  the  date 
of  the  conquest  of  the  country,  namely:  the  seventh  of  July, 
A.  D.  1846),  on  which  the  city  of  San  Francisco  is  situated, 
as  will  contain  an  area  of  four  square  leagues — said  tract 
being  bounded  on  the  north  and  east  by  the  bay  of  San 
Francisco;  on  the  west  by  the  Pacific  Ocean;  and  on  the 
south  by  a  due  east  and  west  line  drawn  so  as  to  include 
the  area  aforesaid,  subject  to  the  following  deductions, 
namely:  Such  parcels  of  land  as  have  been  heretofore  re- 
served or  dedicated  to  public  uses  by  the  United  States; 
and  also  such  parcels  of  land  as  have  been  bv  grants  from 
lawful  authority  vested  in  private  proprietorship,  and  have 
been  finally  confirmed  to  parties  claiming  under  said  grant, 
by  the  tribunals  of  the  United  States,  or  shall  hereafter  be 
finally  confirmed  to  parties  claiming  thereunder  by  said 
tribunals,  in  proceedings  now  pending  therein  for  that  pur- 
pose; all  of  which  said  excepted  parcels  of  land  are  included 
within  the  area  of  four  square  leagues  above-mentioned, 
but  are  excluded  from  the  confirmation  to  the  city.  The 
confirmation  is  in  trust,  for  the  benefit  of  the  lot-holders 
nnder  grants  from  the  pueblo,  town,  or  city  of  San  Fran- 
cisco, or  other  competent  authority,  and  as  to  any  residue, 
in  trust  for  the  use  and  benefit  of  the  inhabitants  of  the 
city.  Field,  Circuit  Judge. 

••  San  FiiANCisco,  May  18,  1865." 

From  this  record  and  directly  after  its  entry,  both  parties 
moved  for  an  appeal  to  the  United  States  Supreme  Court. 
The  motions  were  denied,  the  court  filing  the  following 
opinion,  giving  its  reasons  for  the  denial : 
37 
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Mr.  Justice  Field.  Both  parties  to  this  case  desire  to 
appeal  from  the  final  decree  entered  on  the  eighteenth  in- 
stant— the  United  States  from  the  whole  of  the  decree,  and 
the  city  of  San  Francisco  from  so  much  of  the  decree  as 
includes  in  the  estimate  of  the  quantity  of  four  square 
leagues  confirmed,  the  parcels  of  land  which  have  been  re- 
served or  dedicated  to  public  uses  by  the  United  States. 

When  the  appeal  from  the  decree  as  originally  entered  on 
the  second  of  November  last  was  allowed,  it  was  supposed, 
without  examination,  that  an  appeal  would  lie  to  the 
Supreme  Court.  Since  then  our  attention  has  been  called 
to  the  act  of  July  1,  1864,  under  which  the  Circuit  Court 
acquired  its  jurisdiction,  and  to  the  fact  that  it  makes  no 
provision  for  a  review  of  the  decisions  of  the  court. 

The  jurisdiction  of  the  Supreme  Court,  under  previous 
acts  of  Congress,  over  the  judgments  and  decrees  of  the 
Circuit  Court,  is  limited  to  a  review  of  final  judgments  and 
decrees  in  cases  originally  instituted  in  that  court,  or  trans- 
ferred to  it  from  the  courts  of  the  several  States,  or  re- 
moved to  it  by  appeal  or  writ  of  error  from  the  District 
Courts  of  the  United  States.  (The  Judiciary  Act  of  Septem- 
ber 24,  1789,  sec.  22,  1  Statutes  at  Large,  73;  the  act  of 
March  8,  1803,  in  addition  to  the  Judiciary  Act,  sec.  2,  2 
Id.  244;  the  act  of  July  4, 1836,  to  promote  the  progress  of 
the  useful  arts,  sec.  17,  5  Id.  124;  the  act  of  July  4, 1840,  in 
addition  to  the  acts  respecting  the  judicial  system  of  the 
United  States,  sec.  3,  5  Id.  392;  the  act  of  May  31,  1844, 
amending  the  Judiciary  Act,  6  Id.  658.) 

The  act  of  March  3,  1851,  to  ascertain  and  settle  private 
land  claims  in  the  State  of  California,  does  not  provide  for 
any  consideration  by  the  Circuit  Court  of  cases  of  this  char- 
acter. The  jurisdiction  over  these  cases  is  by  that  act 
vested,  in  the  first  instance,  in  a  board  of  commissioners, 
and  afterward,  on  appeal  from  the  decision  of  the  board,  in 
the  District  Court.  From  the  decrees  of  the  District 
Court  an  appeal  lies  directly  to  the  Supreme  Court. 

The  act  of  July  1,  1864,  authorizes  a  transfer  from  the 
District  Court  to  the  Circuit  Court  of  cases  of  this  kind, 
where  the  district  judge  is  interested  in  the  land,  the  claim 
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to  which  is  pending  before  him,  and  also  where  the  case 
affects  the  title  to  lands  within  the  corporate  limits  of  any 
city  or  town;  but  it  does  not  confer  any  right  of  appeal 
from  the  action  of  the  Circuit  Court  in  these  cases  after 
they  are  transferred. 

The  Supreme  Court,  by  the  Constitution,  takes  its  appel- 
late jurisdiction  over  cases  "with  such  exceptions  and 
under  such  regulations  as  the  Congress  shall  make."  And 
the  designation,  by  acts  of  Congress,  of  the  cases  to  which 
this  jurisdiction  shall  extend,  has  been  held  to  be  a  legis- 
lative declaration  that  all  other  cases  are  excepted  from  it. 

"When  the  first  legislature  of  the  Union,"  says  Mr. 
Chief  Justice  Marshall,  "proceeded  to  carry  the  third 
article  of  the  Constitution  into  effect,  they  must  be  under- 
stood as  intending  to  execute  the  power  they  possessed  of 
making  exceptions  to  the  appellate  jurisdiction  of  the  Su- 
preme Court.  They  have  not,  indeed,  made  these  excep- 
tions in  express  terms.  They  have  not  declared  that  the 
appellate  power  of  the  court  shall  not  extend  to  certain 
cases;  but  they  have  described  affirmatively  its  jurisdiction, 
and  this  affirmative  description  has  been  understood  to  im- 
ply a  negative  on  the  exercise  of  such  appellate  power  as  is 
not  comprehended  within  it."  (Durousseau  v.  The  United 
States^  6  Oranch,  307.)  And,  in  illustration  of  this  princi- 
ple, reference  is  made  to  the  provision  of  the  law  which  al- 
lows a  writ  of  error  to  a  judgment  of  the  Circuit  Court, 
where  the  matter  in  controversy  exceeds  the  value  of  $2000. 
"There  is  no  express  declaration,"  says  the  Chief  Justice, 
"that  it  will  not  lie  where  the  matter  in  controversy  shall 
be  of  less  value.  But  the  court  considers  this  affirmative 
description  as  manifesting  the  intent  of  the  legislature  to 
except  from  its  appellate  jurisdiction  all  cases  decided  in 
the  circuits  where  the  matter  in  controversy  is  of  less  value, 
and  implies  negative  words." 

It  follows,  therefore,  that  the  appellate  jurisdiction  of 
the  Supreme  Court  exists  only  in  those  cases  in  which  it  is 
expressly  granted.  In  conformity  with  this  principle,  it 
has  been  held  that  such  jurisdiction  does  not  extend  to 
final  judgments  in  criminal  cases,  it  not  having  been  con- 
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ferred  by  Congress.     A  questaon  arisjiig  in  a  criminal  case 
can  only  be  brought  before  tbe  Supreme  Court  for  decision 
upon  a  certificate  of  a  division  of   opinion  between  the 
judges  of  the  Circuit  Court.  {Forsyth  v.  The  United  States, 
9  How.  571.)     So  under  the  Judiciary  Act  of  1789,  juris- 
diction to  review  a  judgment  or  decree  of  the  Circuit  Court, 
rendered  in  an  action  brought  before  it  from  the  District 
Court  on  writ  of  error,  was  denied,  as  the  act  only  men- 
tioned judgments  and  decrees  brought  before  the  Circuit 
Court  on  appeal  from  the  District  Court.  {United States  v. 
Goodwin,  7  Cranch,  108.)  And  in  Barry  v.  Meixein  (5  How. 
120)  it  was  decided  that  under  the  twenty-second  section  of 
the  Judiciary  Act,  which  provides  for  a  review  by  the  Su- 
preme Court  of  final  judgments  and  decrees  of  the  Circuit 
Court,  where  the  matter  in  dispute  exceeds  the  sum  or  value 
of  $2000,  the  appellate  power  of  the  court  did  not  exist  unless 
the  matter  in  dispute  was  money,  or  some  right,  the  value 
of  which  in  money  could  be  calculated  and  ascertained. 
In  that  case  the  controversy  was  between  parents  for  the 
custody  and  care  of  their  child,  a  matter,  as  justly  ob- 
served, rising  superior  to  all  money  considerations;  yet  the 
court  refused  to  entertain  jurisdiction,  observing  that  there 
were  no  words  in  the  law  which,  by  any  just  interpretation, 
could  be  held  to  authorize  it  to  take  cognizance  of  cases  to 
which  no  test  of  money  value  could  be  applied;  that  a  sim- 
ilar limitation  upon  its  appellate  power  existed  with  refer- 
ence to  judgments  in  criminal  cases,  although  the  liberty  or 
life  of  the  party  might  depend  on  the  decision  of  the  Cir- 
cuit Court;  and  that  inasmuch  as  it  could  exercise  no  ap- 
pellate power  unless  it  was  conferred  by  act  of  Congress, 
the  writ  of  error  issued  in  the  case  must  be  dismissed.  (5 
How.  103.) 

From  these  authorities — and  others  to  the  same  effect 
might  be  cited — it  is  clear  that  in  the  absence  of  any  pro- 
vision in  the  act  of  July  1,  1864,  giving  a  right  of  appeal 
from  the  decision  of  the  Circuit  Court  in  the  present  case, 
the  right  does  not  exist. 

Nor  is  the  absence  of  such  provision  an  oversight  on  the 
part  of  Congress.     It  is  evident,  we  think,  from  the  gen- 
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eral  langaage  of  the  act,  and  the  object  sought  to  be  accom- 
plished by  it,  that  it  was  the  intention  of  the  legislature  to 
give  finality  to  the  action  of  the  Circuit  Court  in  the  cases 
transferred  to  its  jurisdiction. 

The  act  was  designed,  as  its  name  purports,  to  expedite 
the  settlement  of  titles  to  land  in  the  State.  Great  delays 
and  embarrassments  were  found  to  exist  in  determining  the 
location  and  boundaries  of  tracts  confirmed  after  the  ques- 
tion of  title  had  been  adjudicated.  The  hearing  by  the 
District  Court  of  exceptions  to  surveys  returned  by  the 
surveyor-general,  interposed  by  parties  possessing  or  as- 
serting adverse  interests,  the  taking  of  depositions,  the  dis- 
cussion of  counsel,  and  the  modifications  or  new  survevs 
sometimes  ordered,  necessarily  occupied  the  time  usually 
taken  by  an  ordinary  suit  at  law.  Then  followed  the  right 
of  appeal  to  the  Supreme  Court  from  the  action  of  the 
District  Court,  not  merely  by  the  original  contestants  to 
the  proceeding,  but  by  third  parties  intervening,  whether 
adjoining  proprietors,  purchasers  under  the  original  grantee, 
or  persons  claiming  by  pre-emption,  settlement,  or  other 
right  under  the  United  States.  To  obviate  the  delays  and 
expense  necessarily  attending  proceedings  of  this  character, 
particularly  as  occasioned  by  the  appeal  to  the  Supreme 
Court,  and  to  relieve  that  tribunal,  already  burdened  by  a 
crowded  docket,  the  act  limited  its  jurisdiction  to  cases  in 
which  appeals  were  then  pending,  and  vested  jurisdiction 
in  the  Circuit  Court,  over  cases  in  which  appeals  might  be 
subsequently  taken.  When  from  the  decree  of  the  District 
Court,  approving  or  correcting  the  survey,  no  appeal  had 
been  taken,  ''no  appeal,"  says  the  act,  ''to  that  court  shall 
be  allowed,  but  an  appeal  may  be  taken,  within  twelve 
months  after  this  act  shall  take  effect,  to  the  Circuit  Court 
of  the  United  States,  for  California,  and  said  court  shall 
proceed  to  fully  determine  the  matter." 

Following  these  provisions  is  the  section  which  directs 
that  when  the  district  judge  is  interested  in  any  land,  the 
claim  to  which,  under  the  act  of  March  8,  1851,  is  pending 
before  him  on  appeal  from  the  board  of  commissioners,  the 
case  shall  be  transferred  to  the  Circuit  Court,  "which  shall 
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tliereupon  take  jariBdiction  and  determine  the  same."  The 
act  then  proceeds  as  follows:  ''The  said  District  Courts 
may  also  order  a  transfer  to  the  said  Circuit  Court  of  any 
other  cases  arising  under  said  act,  pending  before  them, 
affecting  the  title  to  lands  within  the  corporate  limits  of 
any  city  or  town,  and  in  such  cases  both  the  district  and 
circuit  judges  may  sit." 

At  the  passage  of  the  act  there  were  only  two  cases  pend- 
ing in  the  District  Courts  of  California,  with  reference  to 
which  the  authority  conferred  by  this  last  clause  could  be 
exercised — the  case  of  The  City  of  San  Francisco^  and  the 
case  of  Tlie  City  of  Sonoma^  both  against  the  United  States. 
The  first  case  had  then  been  pending  in  the  District  Court 
for  over  eight  years.  In  the  meantime  the  city  had  ex- 
tended in  all  directions,  and  interests  of  vast  magnitude 
had  grown  up  which  demanded  that  the  title  to  the  land 
upon  which  the  city  rested  should  be,  in  some  way,  speedily 
and  finally  settled.  The  land  commissioners  had  adjudged 
that  the  claim  of  the  city  was  valid  within  certain  described 
limits.  The  United  States,  through  their  highest  legal  offi- 
cer, had  assented  to  this  adjudication;  and  the  decree  of  the 
District  Court,  declaring  its  finality  as  against  the  govern- 
ment, had  been  on  record  for  years,  and  was  then  in  full 
force.  And  by  the  act  itself  the  United  States  relinquished 
whatever  right  and  title  they  possessed  to  the  land  within 
the  charter  limits  of  1851. 

The  case  of  The  City  of  Sonoma  had  been  likewise  pend- 
ing in  the  District  Court  on  appeal  for  over  eight  years.  In 
this  case  the  United  States  had,  through  the  attorney-gen- 
eral, signified  their  assent  to  a  confirmation  of  the  decree 
of  the  board,  and  the  notice  of  prosecuting  the  appeal  on 
the  part  of  the  city  had  not  been  given  within  the  six  months 
prescribed  by  the  act  of  Congress.  It  was  under  these  cir- 
cumstances that  the  law  was  passed  authorizing  a  transfer 
of  these  cases  to  the  Circuit  Court.  If  an  appeal  from  its 
action  had  been  intended,  no  beneficial  object  would  have 
been  accomplished  by  the  transfer,  for  the  same  delay  would 
follow  an  appeal  from  the  Circuit  Court  as  would  follow  an 
appeal  from  the  District  Court.    Nor  can  any  reason  in  that 
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view  be  assigned  for  allowing  both  the  district  and  circuit 
judges,  if  they  desired,  to  sit  in  the  hearing  of  these  cases. 

If  the  matter  were  less  clear  we  might  yield  to  the  sug- 
gestion of  counsel,  and  allow  the  appeal  pro  forma;  but  as 
we  have  no  doubt  whatever  that  our  decision  is  final,  our 
duty  is  plain.  We  might  with  equal  propriety  sign  a  cita- 
tion upon  an  appeal  under  the  twenty-second  section  of  the 
Judiciary  Act  where  the  matter  in  dispute  is  less  than  the 
sum  or  value  of  two  thousand  dollars. 

The  decision  not  being  subject  to  appeal,  the  controversy 
between  the  city  and  the  government  is  closed,  and  the 
claim  of  the  city  stands  precisely  as  if  the  United  States 
had  owned  the  land  and  by  an  act  of  Congress  had  ceded 
it,  subject  to  certain  reservations,  to  the  city  in  trust  for  the 
inhabitants.  Motions  to  allow  an  appeal  denied. 
"^  Subsequently,  upon  application  of  the  attorney-general, 
the  Supreme  Court  of  the  United  States  ordered  an  appeal 
to  be  allowed.  The  opinion  of  the  court  upon  the  applica- 
tion is  reported  in  3  Wallace,  673.  An  appeal  was  ac- 
cordingly allowed,  but  whilst  it  was  pending  Congress 
passed  the  following  act,  which  was  approved  March  8, 
1866: 

''An  act  to  quiet  the  title  to  certain  lands  within  the  cor- 
porate limits  of  the  city  of  San  Francisco:  Be  it  enacted  by 
the  Senate  and  House  of  Bepresentatives  of  the  United 
States  of  America  in  Congress  assembled:  That  all  the 
ri^ht  and  title  of  the  United  States  to  the  land  situated 
within  the  corporate  limits  of  the  city  of  San/Francisco,  in 
the  State  of  California,  confirmed  to  the  city  of  San  Fran- 
cisco by  the  decree  of  the  Circuit  Court  of  the  United 
States  for  the  Northern  District  of  California  entered  on  the 
eighteenth  day  of  May,  1865,  be  and  the  same  are 
hereby  relinquished  and  granted  to  the  said  city  of  San 
Francisco  and  its  successors,  and  the  claim  of  the  said  city 
to  said  land  is  hereby  confirmed,  subject,  however,  to  the 
reservations  and  exceptions  designated  in  said  decree,  and 
upon  the  following  trusts,  namely:  That  all  the  said  land 
not  heretofore  granted  to  said  city  shall  be  disposed  of  and 
conveyed  by  said  city  to  parties  in  the  bona  fide  actual  pos- 
session thereof,  by  themselves  or  tenants,  on  the  passage  of 
this  act,  in  such  quantities  and  upon  such  terms  and  con- 
ditions as  the  legislature  of  the  State  of  California  may  pre- 
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Bcribe,  except  sacU  parcels  thereof  as  may  be  reserved  and 
set  apart  by  ordinance  of  said  city  for  public  uses.  Pro- 
vided, hoivever,  that  the  relinquishment  and  grant  by  this 
act  shall  not  interfere  with  or  prejudice  any  valid  adverse 
right  or  claim,  if  such  exist,  to  said  land  or  any  part  thereof, 
whether  derived  from  Spain,  Mexico  or  the  United  States, 
or  preclude  a  judicial  examination  and  adjustment  thereof." 
At  the  December  term  of  the  Supreme  Court  for  1866,  the 
term  following  the  passage  of  this  act,  the  appeal  of  the 
United  States,  and  the  appeal  of  the  city  were  both  dis- 
missed by  stipulation  of  the  attorney-general  and  counsel 
of  the  citv.  {Ibumaendy*  Gh'eeley,  5  Wall,  337.) 
-^  The  title  of  the  city  of  San  Francisco,  therefore/rests  upon 
the  above  decree  of  the  Circuit  Court,  entered  on  the  eigh- 
teenth of  May,  1865,  and  the  above  confirmatory  act  of  Con- 
gress.  Upon  tbis  subject,  and  referring  to  the  above  act,  the 
upreme  Court  of  the  United  States,  in  Grisar  v.  HcDowdl, 
said:  '*By  this  act  the  government  has  expressed  its  precise 
will  with  respect  to  the  claim  of  the  city  of  San  Francisco  to 
her  lands,  as  it  was  then  recognized  by  the  Circuit  Court  of 
the  United  States.  In  the  execution  of  its  treaty  obligations 
with  respect  to  property  claimed  under  Mexican  laws,  the 
government  may  adopt  such  modes  of  procedure  as  it  may 
deem  expedient.  It  ma^  act  by  legislation  directly  upon 
the  claims  preferred,  or  it  may  provide  a  special  board  for 
their  determination,  or  it  may  reauire  their  submission  to 
the  ordinary  tribunals.  It  is  the  sole  judge  of  the  propriety 
of  the  mode,  and  having  the  plenary  power  of  confirmation 
it  may  annex  any  conditions  to  the  confirmation  of  a  claim 
resting  upon  an  imperfect  right,  which  it  may  choose.  It 
may  declare  the  action  of  the  special  board  final;  it  may 
make  it  subject  to  appeal;  it  may  require  the  appeal  to  go 
through  one  or  more  courts,  and  it  may  arrest  the  action  of 
board  or  courts  at  anv  stage. 

'  The  act  of  March  o,  1861,  is  a  general  act  applying  to  all 
cases,  but  the  act  of  March  8,  1866,  referring  specially  to 
the  confirmation  of  the  claim  to  lands  in  San  Francisco, 
withdrew  that  claim  as  it  then  stood  from  further  consider- 
ation of  the  courts  under  the  provisions  of  the  general  act. 
It  disposed  of  the  citv  claim,  and  determined  the  conditions 
upon  which  it  should  be  recognized  and  confirmed.  The 
title  of  the  city,  therefore,  rests  upon  the  decree  of  the  Cir- 
cuit Court  as  modified  by  the  act  of  Congress."  (See  also 
Montgomery  v.  Bevans^  1  Sawyer,  673,  676.) 
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Note  A.  The  following  extracts  are  from  the  opinion  of  the  Supreme 
Conrt  of  the  State,  in  Hart  y.  Burnett,  reported  in  15  California  lieports: 

'*  On  the  third  of  November,  1834,  the  territorial  deputation  authorized 
the  election  of  an  ayuntamieuto,  to  reside  at  the  Presidio  of  Ban  Francisco, 
to  be  composed  of  an  alcalde,  two  regidores  or  councilman,  and  a  sindico- 
procurador.  The  ayuntamieuto,  when  organized,  was  to  exercise  the  political 
ranctions  pertaining  to  such  office,  and  the  alcalde  was  also  to  perform  the 
judicial  functions  which  the  laws  conferred  upon  him.  This  decree  was 
communicated  to  the  military  commandant  by  the  governor,  on  the  fourth 
of  November,  1834.  An  election  was  accordingly  held  on  the  seventh  of 
December,  1834,  at  the  Presidio  of  San  Francisco,  and  the  ayuntamieuto 
duly  installed.  A  similar  election  was  held  on  the  thirteenth  of  December 
of  the  following  year  (1835),  at  the  same  place,  which  was  then  officially 
designated  as  the  pueblo  of  San  Francisco.  Other  elections  of  the  same 
character  were  subsequently  held;  and  there  are  numerous  official  docu- 
ments of  undisputed  authenticity,  which  refer  to  the  'ay^untamiento  of  San 
Francisco,'  *  the  alcalde  of  San  Francisco,'  and  to  the  *  pueblo  of  San  Fran- 
cisco,' proving,  as  we  think,  beyond  a  doubt,  that  there  was  at  that  place,  in 
1834,  1835,  1836,  and  subsequently,  a  pueblo  of  some  kind,  with  an  ayunta- 
miento  composed  of  alcaldes,  regidores,  and  other  municipal  officers. 
What  were  the  rights  of  this  municipality,  and  what  the  powers  of  its  officers, 
and  the  extent  of  its  territory  and  jurisdiction,  we  shall  not  now  inquire. 
We  here  refer  merely  to  the  tact  of  the  existence,  at  that  time,  and  at  that 
place,  of  such  an  organization,  whether  corporate  or  incorporate.  And  that 
fact  is  proved  by  the  official  returns  of  elections,  by  the  official  acts  of  the 
governor  and  of  the  territorial  or  departmental  legislature,  by  the  official 
correspondence  of  government  officers,  andby  the  acts,  proceedings,  records, 
and  correspondence  of  the  officers  of  the  pueblo  itself.  As  a  part  of  the  evi- 
dence of  this  fact,  we  refer  to  the  election  returns  of  December  7,  1834,  De- 
cember 13,  1835,  December  3,  1837,  and  December  8,  1838;  to  the  govern- 
or's letters  of  January  31,  1835,  October  20,  1835,  January  19,  1836,  January 
17,  1839,  and  November  14,  1843;  to  the  expediente  of  proceedings  between 
May  and  November,  1835,  with  respect  to  certain  persons  obliged  to  serve  as 
municipal  officers  of  that  pueblo;  and  to  the  official  correspondence  between 
the  alcaldes  of  that  pueblo  and  the  various  officers  of  the  territorial  or  de-  / 

partmental  government  of  California.     (15  Cal.  540.)  V 

*'  The  evidence  in  favor  of  the  existence  of  a  pueblo  in  San  Francisco  prior 
to  July  7,  1846,  and  its  general  right,  for  pueblo  purposes,  to  four  square 
leagues  of  land,  to  be  measured,  according  to  the  ordinanzas,  from  the  cen- 
ter of  the  plaza  at  the  Presidio,  is,  to  our  minds,  irresistible. 

*'  1st.  We  have  the  general  laws  of  Spain  and  the  Indies  authorizing  the 
formation  of  pueblos,  assigning  their  general  boundaries,  directing  how  they 
were  to  be  surveyed  out,  designating  the  uses  to  which  such  lands  were  to  be 
devoted,  and  denning  the  character  or  the  right  which  the  pueblo  acquired 
in  them,  and  the  control  which  its  municipal^authorities,  as  well  as  the  king 
and  his  officers,  were  to  exercise  over  them. 

**  2d.  We  have  the  special  orders  of  the  king,  and  the  highest  officers  of 
his  government,  with  respect  to  the  establishment  of  pueblos  in  California, 
and  more  particularly  for  the  conversion  of  presidios  into  pueblos,  and  the 
extent  of  land  assigned  to  the  pueblos  so  formed. 

••  3d.  We  have  documentary  evidence  showing  that  at  a  very  early  period, 
and  almost  immediately  after  the  discovery  of  the  bay  of  San  Francisco,  the 
viceroy  and  governor  of  California  contemplated  the    establinbrnent  of  a 

£ueblo  at  this  identical  point,  and  that  the  foundation  of  the  Presidio  and 
[ission  of  San  Francisco,  in  1776,  was  then  considered  and  so  announced  as 
merely  preliminary  to  the  organization  of  a  great  town,  into  which  they  were 
to  be  converted  as  soon  as  a  sufficient  number  of  settlers  could  be  procured 
for  that  purpose. 

**  4th.  We  have  documentary  evidence  of  unquestionable  authenticity, 
showing  that  the  governor  and  territorial  deputtition,  in  1834,  ordered  an 
election  at  the  Presidio  of  an  ayuntamieuto,  consisting  of  an  alcalde,  two 


686  The  Pueblo  Case.  [Cir.  Ct. 

Historical  Note.  [May, 

regidores  and  a  sjndioo — officers  recognized  by  law  as  belonging  only  to 
pueblos ;  that  this  and  subsequent  elections  of  the  same  Idnd  were  held  at 
the  same  place  ;  and  that  such  municipal  organization  was  then,  and  has 
been  ever  tdnce,  recognized  in  numerous  official  documents  signed  by  the 
different  governors,  secretaries  of  State,  and  other  government  officers,  as 
the  *  pueblo  of  San  Francisco,'  or  the  'pueblo  of  San  Francisco  de  Asis.' 

"5th.  We  have  documentary  evidence  showing  that  the  political  chiefs, 
deputations,  and  other  government  officers,  recognized,  in  numerous  official 
papers,  that  this  pueblo  had  some  interest  in,  and  its  municipal  authorities 
some  control  over,  the  lands  within  the  general  limits  of  four  square  leagues  ; 
and  that,  at  different  periods,  they  were  authorized  to  grant  in  particular 
localities  within  such  limits,  small  parcels  of  these  lands  to  private  persons 
in  full  ownership  ;  and 

'*  6th.  We  have  documentary  evidence  showing  that  the  municipal  offi- 
cers of  this  pueblo  did,  for  a  long  term  of  years,  both  before  and  since  the 
conquest,  exercise  this  authority,  by  granting  small  lots  of  land  to  numerous 
individuals,  and  that  their  power  was  recognized  both  by  the  Mexican  gov- 
ernment in  California,  and  by  the  government  of  military  occupation  which 
succeeded  it."    (15  Gal.  563,  564.) 


Note  B. — Documentary  evidence  relating  to  the  pueblo  of  San  Francisco 
from  the  end  of  1834  to  July  7,  1846. 

The  following  synopsis  of  original  papers,  of  undoubted  authenticity,  from 
the  archives,  city  claim,  limantour,  etc.,  will  serve  to  prove,  if  further  evi- 
dence be  required,  the  correctness  of  the  opinion  of  the  court  [Supreme 
Court  of  California]  on  this  [the  existence  of  a  pueblo  at  the  site  of  the  pres- 
ent city  of  San  Francisco  J  and  some  other  points: 

January  31,  1835,  Governor  Figueroa  writes  to  M.  G.  Vallejo,  military 
commandant  of  San  Francisco,  acknowledging  the  receipt  of  a  letter  from 
the  latter,  dated  January  1,  and  thanking  him  for  having  constitutionally 
installed  "  the  ayuntamiento  of  that  pueblo  "  (el  ayuntamiento  de  e«te  pueblo.) 

June  22,  1835,  Governor  Figueroa  sends  a  circular  to  the  military  com- 
mandant and  alcalde  of  San  Francisco.  This  is  indorsed  by  the  alcalde, 
Francisco  de  Haro,  as  having  been  received  and  published  by  him,  in  "  San 
Francisco  de  Asis,  July  12, 1835."  It  will  be  seen  from  this  that  even  at  that 
early  day — the  first  year  of  the  formation  of  the  pueblo,  and  organization  of 
the  ayuntamiento,  at  the  Presidio-  it  was  called  by  the  official  authorities, 
without  distinction,  '*  San  Francisco,"  and  ''San  Francisco  de  Asis." 

Soon  after  this  Jose  Joaquin  Estudillo  applied  for  a  grant  of  two  hundred 
varas,  in  the  place  called  xerba  Bnena.  This  application  was  for  a  larger 
amount  of  laud  than  that  designated  for  house-lots,  and  consequently  the 
matter  was  referred  to  the  Territorial  deputation.  On  the  twenty-second  of 
September,  that  body,  on  motion  of  Alvarado,  resolved  generally,  that  the 
ayuntamiento  of  San  Francisco  had  authority  to  grant  solarea  in  the  place  of 
xerba  Buena,  at  a  distance  of  two  hundred  varas  from  the  beach. 

September  23,  1835,  Governor  Castro  transmitted  to  the  "alcalde  consti- 
tutional of  San  Francisco,"  a  copy  of  the  foregoing  resolution  of  the  Terri- 
torial deputation,  with  respect  to  the  power  of  "  the  ayuntamiento  of  San 
Francisco  "  to  grant  lots  two  hundred  varas  distant  from  the  sea-shore  "in 
the  place  called  Yerba  Buena." 

October  28,  he  addresses  another  official  letter  to  the  "alcalde  of  Ban 
Francisco  de  Asis,"  containing  a  brief  statement  of  the  substance  of  the 
resolution  of  September  22,  and  directing  him  to  inform  the  residents  of 
"  that  pueblo  "  not  to  apply  to  the  political  chief  for  lots,  "as  it  is  one  of 
the  favors  which  the  ayuntamiento  can  grant."  Foe  these  grants  a  ovnon 
was  to  be  paid  to  the  ayuntamiento. 

There  is  filed  in  the  city  claim  a  certified  copy,  from  the  archives,  of  an 
old  expediente,  which  contains  several  important  papers.  It  begins  with  a 
petition  to  the  Qefe  PolUico,  dated  May  30, 1834,  and  purporting  to  be  signed 
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by  residents  of  the  ranchos  of  San  Pablo,  etc.,  asking  to  be  separated  from 
the  jarii9diction  of  the  port  of  San  Francisco,  and  annexed  to  that  of  Snn 
Jose.  They  allege,  as  reasons  for  the  proposed  change,  the  distance,  the 
difficulty  and  danger  of  crossing  the  bay,  and  the  want  of  accommodations 
for  themseWes  and  families  at  the  Presidio,  "for  a  whole  year,  when  they 
shall  be  called  apon  to  discharge  some  office  in  the  aynntamiento/'  etc. 
This  petition  was,  by  the  Territorial  deputation,  on  the  fifth  of  September, 
1835,  ordered  to  be  referred  to  the  ''ayuntamientos  of  the  pneblos  of  San 
Jose  and  San  Francisco, *'  for  reports;  and  the  governor  so  referred  it  on  the 
twenty-eighth  of  September.  November  4,  the  aynntamieuto  of  San  Jose 
reports  in  favor  of  the  petition,  with  the  remark  that  the  petitioners  had 
previously  pertained  to  that  jurisdiction.  December  20,  the  *'  ayuntamiento 
of  San  Francisco  *'  reports  against  the  petition,  denying  the  prenuineness  of 
the  signatures  to  it,  and  the  correctness  of  its  statements.  With  respect  to 
the  want  of  accommodations  at  the  Presidio,  it  says:  *'It  is  a  well-known 
and  established  fact,  that  the  military  commandant  of  the  Presidio  furnished 
houses  to  the  functionaries  of  the  present  Ayuntamiento  as  soon  as  it  was 
installed.'*  This  report  is  dated,  *' Port  of  San  Francisco,"  and  is  signed  by 
the  alcalde,  Francisco  de  HarcL  and  the  secretary,  Francisco  Sanchez. 

1836,  January  2,  Governor  Castro  directs  a  communicntion  to  the  "  Illus- 
trious Ayuntamiento  of  San  Francisco  de  Asis,"  informing  it  that  he  had 
transferred  the  political  government  of  the  Territory  to  General  Nicolas 
Gutierrez.  On  the  same  day  Gutierrez  directs  a  communication  to  the 
*'IllnBtrious  Ayuntamiento  of  San  Francisco,"  informing  that  body  that  he 
had  been  placed  in  possession  of  the  political  government  of  the  Territory. 

1826,  January  22,  the  alcalde,  Jose  Joaquin  Estndillo,  directs  an  official 
communication  to  the  Sindico-Procurador,  dated  at  the  "Pueblo  of  San 
Francisco  de  Asis." 

1836,  January  19,  Governor  Gutierrez  transmits  to  the  "Alcalde  of  San 
Francisco  de  Asis,"  a  copy  of  an  order  received  from  the  Supreme  Govern- 
ment of  Mexico. 

1836,  December  13,  Governor  Alvarado  transmits  to  the  "Very  Illustrious 
Ayuntamiento  of  San  Francisco,"  copies  of  decrees  of  the  Congress  of  the 
''Sovereign  State  of  Alta  California." 

1837,  January  2,  Alcalde  Martinez  sends  to  the  Siudico-Procurador  an 
order  for  paper  for  use  of  the  "office  of  this  Ayuntamiento."  It  is  dated, 
'* Pueblo  of  San  Francisco."  There  are  various  other  official  papers  signed 
by  Martinez,  which  are  dated  in  the  same  way.  Francisco  Sanchez,  as  sec- 
retary of  "this  Illustrious  Ayuntamiento,"  signs  various  official  papers  dated 
* 'Pueblo  of  San  Francisco."  In  one  case  he  dates  "Presidio,"  and  in  some 
others  "Yerba  Buena." 

1837,  August  4,  Jose  Carrillo  appeared  as  the  commissioner  from  the  de- 
partmental government,  to  administer  the  oath  to  "this  municipality,"  of 
obedience  to  the  constitution  of  1836.  The  acta  states  that  it  was  sworn  to 
by  the  **First  Alcalde  of  the  port  of  San  Francisco  de  Asis. " 

1837,  December  3,  the  primary  election  "in  the  pueblo  of  San  Francisco 
de  Asis,"  is  certified  to  have  been  held  in  the  "Plaza  of  said  pueblo."  The 
return  is  certified  by  Francisco  de  Haro,  as  president;  Francisco  Guerrero 
and  Francisco  Sanchez,  as  secretaries;  and  A.  M.  Peralta  and  J.  de  la  C. 
Sanchez  as  inspectors.  The  letter  transmitting  these  returns  is  dated  "San 
Francisco,  December  7,  1837,"  and  directed  to  the  "Constitutional  Alcalde, 
Ignacio  Martinez."  At  the  secondary  election,  the  returns  of  which  were 
tmnsmitted  to  the  governor  on  the  twenty-third,  William  A.  Richardson 
was  chosen  alcalde;  but  he  having  applied  to  the  governor  to  be  excused 
from  serving  cu  such,  for  the  ensuing  year,  Alvarado  on  the  thirtieth,  directed 
a  letter  to  the  "Constitutional  Alcalde  of  San  Francisco,"  ordering  a  new 
election,  which  was  held  January  8,  1838,  and  Francisco  de  Haro  elected 
alcalde  in  place  of  Richardson.  Domingo  Sids  w^as,  at  the  same  time, 
elected  second  rfjidor^  which  office,  it  appears,  was  also  vacant.      •      •      • 

1839,  January  17,  Governor  Alvarado  transmits  to  Alcalde  de  Haro  a 
proclamation  for  putting  into  effect  the  constitutional  system  of  1837,  and 
for  holding  elections  according  to  the  law  of  November  30,  1836,  which  he 
says  he  received  from  "the  supreme  government  by  the  last  mail! " 
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1839,  January  18,  Governor  Alvarado  sends  another  official  commnnica- 
tioti,  directed  '*to  the  alcalde  of  San  Francisco/'  in  which  he  stateti  that  in- 
asmuch as  many  individuuls  had  asked  for  solarea  for  building  houses  in  the 
lands  of  Yerba  Buena,  which  had  previously  been  prohibited  from  being 
granted,  and  he  was  desirous  of  advancing  the  commerce  in  that  reoeut  con- 
gregation of  vecinos,  he  therefore  had  decreed  (diapueiUo)  that  grants  for 
nouse-lots  may  be  made  of  any  part  of  said  prohibited  lands;  with  the  un- 
derstanding, however,  that  those  asking  for  such  concessions  shall  present 
to  the  government  their  petitions  for  the  favor,  with  the  necessary  reports, 
or  informes.    The  alcalde  is  directed  to  give  notice  of  thin  to  the  vecinos. 

1839,  January  25,  Governor  Alvarado  directs  a  proclamation  "  to  the  al- 
calde of  San  Francisco,"  and  orders  him  to  give  in  due  publication. 

1839,  February  28,  Governor  Alvarado  directs  **to  the  Illustrious  Ayunta- 
miento  of  San  Francisco"  his  proclamation  of  the  previous  day  ^twenty- 
seventh),  dividing  all  California,  from  the  frontier  of  the  north  to  Cape  St. 
Lucas,  into  three  districts,  the  firet  district  including  all  north  of  the  ex- 
Mission  of  San  Luis  Obispo.  This  district  was  divided  into  two  parUdos^ 
one  extending  from  the  north  of  Sonoma  to  the  lAagcLSy  with  Dolores  as  the 
codacera,  and  the  other  from  the  Uagas  to  San  Luis  Obispo,  with  the  pueblo 
of  San  Juan  de  Castro  as  the  cabacera.  He  also  informs  that  body  of  the 
appointment  of  Jose  Castro  as  prefect  of  that  district,  and  that  he  must  be 
recognized  and  obeyed  according  to  the  laws. 

1839,  March  9,  Governor  A Uarado  sends  **to  the  Alcalde  of  San  Francisco" 
a  proclamation,  and  directing  that  the  notice  be  given  that  all  petitions  for 
lands  or  other  things  should  be  transmitted  to  the  secretary  through  the  pre- 
fects, for  their  reports  thereon. 

During  the  early  part  of  this  year  Francisco  de  Haro  continued  to  act  as 
"alcalde,"  but  about  the  middle  or  a  little  after,  Francisco  Guerrero 
assumed  the  duties  of  Ju€t  de  Fax,  and  continued  to  act  in  that  capacity  till 
the  end  of  1811,  when  he  was  succeeded  by  Francisco  Sanchez,  who  held 
that  office  to  the  end  of  1843,  when  the  election  was  held  for  two  "alcaldes 
of  nomination,"  under  the  new  organization  made  by  Micheltorena. 

1843,  May  23,*  Francisco  Sanchez,  as  **Juez  de  Pa*  of  the  jurisdiction  of 
the  port  of  San  Francisco,"  issues  an  order  to  the  owners  of  gardens  "in  the 
estaolishment  of  Dolores,"  respecting  irrigation.  He  dates  this  order  in 
"San  Francisco." 

1843,  November  14,  Governor  Micheltorena  issues  a  proclamation  restoring, 
in  part,  the  old  system  of  ayuntamientos,  and  discontinuing  the  prefects 
from  the  beginning  of  the  coming  year.  The  pueblo  of  San  Francisco  was  to 
elect,  on  the  following  December,  two  alcaldes,  of  first  and  second  uomiuft- 
tion,  the  first  to  act  as  jiid^e  of  first  instance  and  to  take  charge  of  the  pre- 
fecture. At  this  election  William  Hinckley  was  elected  alcalde  of  first  nomi- 
nation, and  Francisco  de  Haro  alcalde  of  second  nomination.  The  former 
resided  at  Yerba  Buena,  and  the  latter  at  the  old  Mission. 

1844,  January  20,   Secretary  Jiraeno  writes  to  the  **  first  alcalde  of  the 

gort  of  San  Franfcisco,"  congratulating  him,  in  the  name  of  the  governor,  on 
is  election,  and  hopes  he  will  devote  himself  to  the  public  welfare,  and  the 
improvement  of  that  town  and  its  vicinity. 

1844,  March  6,  Secretary  Jimeno  directs  two  official  communications  to 
the  '*  first  alcalde  of  San  Francisco." 

1844,  March  14,  Jimeno  directs  an  official  communication  to  "  the  alcalde 
of  first  nomination  of  the  port  of  San  Francisco." 

1844,  March  30,  the  superior  tribanal  addresses  an  official  commnnica- 
tiou  to  "William  Hinckley,  alcalde  of  first  nomination  of  San  Francisco." 
April  29,  the  tribunal  addresses  him  as  "first  constitutional  alcalde  in  San 
Francisco  de  Asia ;"  on  June  4,  as  "  first  alcalde  of  San  Francisco ;"  and 
on  October  29,  as  "first  Juex  of  San  Francisco,"  etc.  There  are  various 
official  documents  extant,  addressed  to  him  by  the  governor,  the  secretary, 
the  military  commandt\nt,  and  other  government  officers,  as  "  alcalde  of  Sau 
Francisco,"  "  alcalde  of  San  Francisco  de  Asis,"  "  alcalde  of  the  port  of  San 
Francisco,"  "  alcalde  of  the  pueblo  of  Sau  Francisco,"  "  alcalde  of  the  pn- 
eblo  of  San  Francisco  de  Asis,"   "  alcalde  of  Yerba  Buena,"   **JueM  of  first 
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nomiDAtiou  of  the  pneblo  of  San  FrnnciRco  de  Asia,"  etc.  Of  the  local 
anlhorities  aod  private  persons,  some  addressed  him  as  *' alcalde  of  San 
Franciaco,"  some  as  *'  alcalde  of  San  Francisco  de  Asin,"  some  as  '^alcalde 
of  Terba  Bnena,"  some  as  **  alcalde  of  the  pueblo  of  San  Francisco,"  etc., 
etc.  Hinckley  dated  his  official  papers,  sometimes,  '*  pneblo  of  San  Fran- 
cisco/' sometimes,  "court  of  first  nomination  of  San  Francisco  de  Asis," 
*' Yerba  Buena,"  etc.,  etc.  In  the  official  correspondence  between  him  and 
the  second  alcalde,  the  former  residiug  at  Yerba  J^nena,  and  the  latter  at  the 
Mission,  their  letters  are  dated,  indiscriminately,  "  San  Francisco,"  *'  San 
Francisco  de  Asis,"  "pueblo  uf  San  Francisco,"  etc.  At  that  time,  at  least, 
no  distinction  was  made  in  the  nse  of  these  names.  On  the  12th  of  Novem- 
ber an  order  was  issued  by  the  governor,  and  directed  to  the  "  first  alcalde 
of  San  Francisco,"  to  hold  an  election  of  alcaldes  on  the  first  Sunday  in  De^ 
cember,  for  the  coming  year.  On  the  fifth  of  December  Hinckley  issued  a 
notice,  dated  "  San  Francisco  de  Asis,"  for  an  election  to  be  held  in  "Do- 
lores," on  Sunday,  the  eighth,  for  first  and  second  alcaldes,  no  election  hav- 
ing been  held  on  the  previous  Sunday.  At  the  secondary  election,  held  De- 
cember 15,  Juan  Fftdilla  was  chosen  first  alcalde,  and  Jose  de  la  Sanchez 
second  alcalde.  In  the  returns  it  is  described  as  an  election  "  in  the  pueblo 
of  San  Francisco  de  Asis  ;"  and  these  returns  are  sent  to  Hinckley,  who  re- 
sided at  Yerba  Buena.  and  is  addressed  as  "  first  alcalde  of  San  Francisco 
de  Asis."  Hinckley  writes  an  official  letter,  dated  "pueblo  of  San  Francisco 
de  Asis,"  and  sends  it  to  De  Haro,  at  the  Mission,  addressed  to  the  "  alcalde 
of  second  nomination  of  San  Francisco  de  Asis." 

1845.  In  the  official  correspondence  of  this  year,  Padilla  and  Sanchez  are 
addressed  as  "  first  and  second  alcaldes  ;"  sometimes  **  of  San  Francisco," 
sometimes  "of  San  Francisco  de  Asis,"  and  sometimes  ** of  the  pueblo  of 
Sj\n  Francisco,"  etc.,  etc.  On  the  twelfth  of  October,  of  this  year,  Sanchez 
issued  a  proclamation,  dated  at  "Yerba  Buena,"  in  which  he  styles  himself 
"  constitutional  alciilde  of  the  jurisdiction  of  San  Francisco." 

1846.  Sanchez  continued  to  act  ap  alcalde  dnring  the  early  part  of  this 
year  ;  and,  after  him,  Jose  Jesus  Noe  seems  to  have  officiated  until  July, 
x^oe  is  called,  in  the  official  documents,  "  alcalde  of  San  Francisco."  "  Juez 
of  San  Francisco,"  '*  alcalde  of  first  nomination,"  "  Juez  de  Paz,"  etc.,  etc. 
The  officers  appointed  and  elected  after  the  military  possession  by  the  United 
States,  in  July,  at  first  assumed  the  title  of  "magistrate,"  but  very  soon 
afterwards  adopted  the  Spanish  word  "alcalde,"  which  was  continued  nutil 
1850. 

The  foregoing  is  but  a  brief  synopsis  of  a  very  small  number  of  the  official 
papers  and  records  still  existing.  They  are  sufficient,  however,  to  show  the 
correctness  of  the  reasoning  of  the  court  on  this  point,  and  to  disprove  the 
absurd  theories  which  have  been  raised  by  interested  parties,  about  the 
different  names  applied,  in  old  documents,  to  the  pueblo  generally,  and  to 
particular  localities.  The  attempt  of  Richardson,  and  other  Limantour  wit- 
nesses, to  ignore  the  pueblo  of  San  Francisco,  which  was  organized  at  the 
end  of  1834,  and  to  erect  a  new  "  pueblo  of  Yerba  Buena,"  with  a  little  plat 
of  land  between  California  and  Dupont  streets,  and  the  beach,  is  so  thor- 
oughly exploded  by  the  official  records  as  to  deserve  not  the  slightest  con- 
sideration.— Note  5  to  Opinion  in  Hart  v.  Burnett^  by  a  Member  of  t?ie  Califor" 
nia  Bar, 

[This  member  of  the  Bar  was  the  late  General  Halleck,  of  the  U. 
S.  Army,  who,  while  secretary  of  State,  nnder  the  government  of  General 
Biley,  and  afterward,  while  practicing  his  profession  of  the  law  in  San  Fran-  . 

Cisco,  had  given  great  attention  to  the  subject  of  land  bills' in  California,  and        ^ 
particularly  to  the  claims  of  pueblos  existing  upon  the  acquisition  of  this 
country  to  lands  embi-acing  the  sites  of  such  pueblos,  or  within  their  imme- 
diate vicinity.] 
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the  site  of  the  present  city,  upon  the  acquisition  of  the 
country  by  the  United  States,  on  the  seventh  of  July,  1846, 
the  possession  by  that  pueblo  of  proprietary  rights  in  cer- 
tain lands,  and  the  succession  to  such  proprietary  rights 
by  the  city  of  San  Francisco.  The  district  attorney  does 
not,  therefore,  deem  it  within  the  line  of  his  duty  to  con- 
trovert these  positions,  but  on  the  contraiy,  admits  them  as 
facts  in  the  case,  contending  only  that  the  lands  appertain- 
ing to  the  pueblo  were  subject,  until  by  grant  from  the 
proper  authorities  they  were  vested  in  private  proprietor- 
ship, to  appropriation  to  public  uses  by  the  former  govern- 
ment, and  since  the  acquisition  of  the  country  by  the  United 
States.  He,  therefore,  insists  upon  an  exception  from  the 
confirmation  to  the  city  of  land  heretofore  reserved  or  oc- 
cupied by  the  government  for  public  use,  and  I  do  not 
understand  that  the  counsel  of  the  city  objects  to  an  excep- 
tion of  this  character." 

The  views  thus  expressed  of  the  effect  which  may  justly 
be  given  to  the  dismissal  of  the  appeal  of  the  United  States, 
the  special  counsel  finds  inconsistent  with  the  views  ex- 
pressed in  the  case  of  LeRoy  v.  WriglU  {ante,  530),  and  the 
concessions  alleged  to  have  been  made  by  the  district  at- 
torney he  asserts  are  denied  by  that  o£Bcer. 

There  is  no  inconsistency  in  the  views  expressed  in  the 
two  cases.  In  Le  Boy  v.  Jh'ightf  certain  o£Bcers  of  the  army 
of  the  United  States,  acting  under  orders  of  the  secretary 
of  war,  had  taken  possession  of  a  tract  of  land  adjoining 
the  premises  claimed  by  the  complainant  at  Black  Point, 
within  the  city  limits,  and  commenced  the  erection  of  for- 
tifications for  the  protection  of  the  harbor  of  San  Fran- 
cisco, and  had  declared  their  intention  to  take  like  posses- 
sion of  the  premises  in  controversy,  and  to  appropriate 
them  for  the  erection  of  barracks  and  other  buildings  re- 
quired in  connection  with  the  fortifications.  The  complain- 
ant, by  his  suit,  sought  to  restrain  such  appropriation  until 
compensation  to  him  for  the  property  was  previously  made. 
He  derived  his  title  under  the  city  of  San  Francisco,  and, 
as  evidence  that  the  ownership  of  the  property  had  been 
adjudged  to  the  city  as  the  successor  of  the  former  pueblo, 
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Le  pi'oduced  the  decree  of  the  board  of  land  commission- 
ers coufirming  her  claim.  As  the  appeal  from  this  decree 
on  the  part  of  the  United  States  had  been  dismissed  by  con- 
sent of  the  attorney-general,  he  regarded  the  decree  as 
closing  the  controversy  between  the  city  and  the  govern- 
ment as  to  the  land  to  which  the  claim  was  confirmed,  and 
so  his  counsel  contended. 

But  the  court  held  that  in  this  view  of  the  case  the  coun- 
sel was  mistaken ;  that,  had  the  city  withdrawn  her  appeal, 
such  result  would  have  followed;  but  as  she  continued  to 
prosecute  it  for  an  additional  quantity  beyond  that  con- 
firmed, the  whole  issue  was  opened.     The  counsel  of  the 
United  States  was  therefore  allowed  to  introduce  certain 
documents  on  file  iu  the  o£Sce  of  the  surveyor-general  of 
the  United  States  for  California,  tending  to  show  that  a 
tract  embracing  the  premises  in  question  had  been  excepted 
and  reserved  from  sale  for  public  purposes,  by  order  of  the 
President,  as  early  as  November,  1850;  evidence  which  had 
been  inadvertently  omitted  when  the  case  was  pending  be- 
fore  the  board  of  land  commissioners.     It  was  not  then 
pretended  by  counsel  or  held  by  the  court,  nor  has  it  ever 
been  pretended  or  held  since,  that  the  dismisal  of  the  ap- 
peal by  the  United  States  was  an  act  without  any  signifi- 
cance.    On   the  contrary,   the  dismissal  has  always  been 
regarded  as  an  admission  by  the  government  of  the  main 
facts  upon  which  the  claim  of  the  city  rests.     The  land 
if     commissioners  had  adjudged  that  there  was  an  organized 
•pueblo  at  the  site  of  the  present  city  of  San  Francisco; 
that  such  pueblo  held  certain  proprietaiT  rights  to  land,  and 
that  the  city  had  succeeded  to  those  rights.     The  United 
States  said  in  substance,  through  their  highest  legal  officer, 
we  admit  the  correctness  of  this  adjudication;  we  acknowl- 
edge the  law  and  the  facts  to  be  as  there  declared;  and  we 
consent  that  this  recognition  of  the  validity  of  the  claim  of 
the  city  to  some  lauds  shall  be  carried  into  the  decree  of  the 
court.     And  it  was  so  carried  into  the  decree,  and  that  de- 
cree still  remains  of  record  in  full  force.     Although  on  ap- 
peal the  whole  issue  be  opened,  this  recognition  of  the 
rights  of  the  city  does  not  lose  all  efficacy  as  evidence  on 
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the  collector;  its  language  is:  ''If  be  has  trolj  and  faithfully 
executed  and  discharged,  and  shall  continue  truly  and  faith- 
fully to  execute  and  discharge  all  the  duties  of  the  said 
office  according  to  law,  then  the  above  obligation  to  be  void 
and  of  no  effect;  otherwise  it  shall  abide  in  full  force  and 
virtue." 

The  act  of  June  4,  1844,  (5  Stat.  661),  requires  the  bond 
to  be  given  before  the  collector  shall  be  qualified  to  enter 
upon  the  performance  of  his  duties.  Of  course,  if  given  be- 
fore the  office  is  assumed,  the  condition  embracing  past 
acts  would  be  unmeaning  and  useless.  But  if  for  any  cause 
such  bond  should  not  be  executed  or  approved  until  after 
the  assumption  of  the  office,  or  the  sureties  accepted  should 
be  found,  upon  further  information,  to  be  insufficient,  the 
form  prescribed  by  the  act  of.  1799  might  very  well  be 
adopted.  We  do  not  perceive  any  such  repugnancy  between 
that  act  and  the  act  of  1844,  that  the  former  is  necessarily  su- 
perseded by  the  latter.  We  are  of  opinion  that  in  some  cases 
the  provisions  of  the  former  act  may  properly  be  followed. 
So  far,  therefore,  as  the  bond  is  for  the  faithful  discharge 
of  the  duties  of  the  collector,  under  the  act  of  1799,  our 
judgment  is  that  it  binds  the  sureties  for  his  acts  from  the 
thirteenth  of  November,  1852. 

But  as  a  bond  of  a  depositary  of  the  public  moneys  and 
fiscal  agent  of  the  United  States  under  the  act  of  August, 
1846,  so  far  as  that  act  imposes  new  and  additional  duties 
on  the  collector,  not  covered  by  his  ordinary  official  bond,  the 
case  is  different.  That  act  contemplates  security  against 
future  responsibility,  not  for  past  transactions.  In  the  ab- 
sence from  it  of  provisions  otherwise  directing,  the  bond 
exacted  must  be  held  to  apply  only  to  subsequent  acts.  So 
far  as  it  is  made  retrospective  it  is  void.  Where  a  statutory 
bond  goes  beyond  the  requirements  of  the  statute,  it  is  for 
the  excess  without  obligatory  force. 

But  in  either  view,  whether  as  the  bond  of  the  collector 
or  as  the  bond  of  a  depositary  and  fiscal  agent,  it  does  not 
bind  the  sureties  for  the  acts  of  their  principal,  done  after 
the  period  when  he  accepted  his  new  appointment.  The 
first  appointment,  during  the  recess  of  the  senate,  by  the 
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President,  and  the  subsequent  appointment  by  the  Presi- 
dent by  and  with  the  advice  and  consent  of  the  senate,  are 
distinct  from  each  other,  as  much  so  as  if  given  to  differ- 
ent persons.  The  former  could  under  no  circumstances  ex- 
tend beyond  the  close  of  the  ensuing  session  of  the  senate; 
the  latter  was  for  the  period  of  four  years  from  its  date. 
The  first  appointment  would  have  extended  until  and  includ- 
ing the  third  of  March,  1853,  had  not  in  the  meantime  the 
new  appointment  been  made  and  accepted.  The  accept- 
ance of  the  new  appointment  was  a  surrender  and  super- 
seding of  the  first,  ( United  Stales  v.  Kirkpatrick,  9  Whea. 
720.)  The  bond  was  given  with  reference  to  the  first  ap- 
pointment, and  its  obligation  was  limited  to  acts  done  during 
the  continuance  of  that  appointment.  The  office  of  deposi- 
tary and  fiscal  agent  was  attached  to  the  office  of  collector; 
it  depended  upon  that  office,  and  ceased  when  that  ceased. 

We  may  here  observe  that  it  is  difficult  to  perceive  how 
the  new  appointment  could  have  been  accepted  on  the  day 
of  the  appointee's  confirmation  by  the  senate,  unless  he  was 
present  at  the  time  in  Washington.  January,  1853,  em- 
braces a  period  when  telegraphic  lines  across  the  continent 
did  not  exist,  and  instantaneous  communication  with  the 
capital  was  impossible.  We  make  allusion  to  this  matter 
because  it  may  appear  on  the  trial  that  there  was  no  legal 
acceptance  of  the  new  appointment  until  weeks  after  the 
action  of  the  senate. 

By  the  acceptance  averred  in  the  answers,  a  legal  accept- 
ance must  be  understood.  Whether  to  constitute  such  ac- 
ceptance the  execution  of  new  bonds  or  other  equally  ex- 
pressive act  on  the  part  of  the  appointee  was  essential,  is  a 
matter  which,  hereafter,  may  demand  consideration* 

As  the  special  answers  do  not  deny  the  alleged  breach  of 
the  conditions  of  the  bond,  between  the  thirteenth  of  No- 
vember and  the  sixth  of  December,  1852,  the  demurrers 
must  be  sustained,  and  the  defendants  required  to  amend 

their  answers,  or  file  new  answers  to  the  complaint. 
38 
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Mayer  Davidson  v.  The  Phcknix  Insurance  Co. 

CiEOUiT  Court,  Northern  District  op  California, 

June  29,  1866. 

1.  LiiOTATioii  OF  Tuca  TO  CovMBNCK  ScTiT  ON  Insuiuncb  Pouot. — A  Con- 
dition in  a  policy  of  insurance  to  the  effect  that  no  suit  for  a  loss  shall 
be  maintained  upon  it,  unless  such  suit  be  commenced  within  twelve 
months  next  after  the  loss,  is  Talid  and  will  be  enforced. 

Before  Mr.  Justice  Field. 

This  was  a  suit  on  the  equity  side  of  the  court,  to  reform 
a  policy  of  insuraDce,  effected  by  the  Phoenix  Insurance 
Company,  of  Hartford,  Connecticut,  upon  property  of  plain- 
tiff, and  to  compel  the  payment  of  the  amount  for  which 
the  policy  was  issued. 

It  was  heard  on  demurrer  to  the  bill  at  the  June  term  of 
1867.  The  facts  averred  are  sufficiently  stated  in  the  opin- 
ion of  the  court. 

William  H.  L.  BameSy  for  complainant. 

William  Barhei\  for  defendant. 

Mr.  Justice  Fieijd.  The  bill  alleges  in  substance,  that  on 
the  nineteenth  of  September,  1864,  in  consideration  of  the 
payment  of  a  premium  of  $196,  the  defendant,  by  its 
authorized  agents,  executed  and  delivered  to  the  plaintiff  a 
policy  of  insurance  against  loss  by  fire,  to  the  amouut  of 
$7500,  upon  a  building  and  property  contained  in  the  build- 
ing belonging  to  him  at  Mokelumne  Hill,  in  this  State;  tbat 
on  the  twenty-sixth  of  February,  1865,  before  the  expira- 
tion of  the  policy,  the  building  and  contents  were  destroyed 
by  fire;  that  the  plaintiff,  within  the  time  required,  gave  the 
defendant  written  notice  and  proof  of  the  lire  and  loss,  and 
demanded  payment  of  the  amount  of  the  insurance  money; 
but  that  such  payment  was  refused  u[)on  tbe  alleged  grouud 
of  over-valuation  of  the  building  in  the  application  for  the 
insurance.  The  over- valuation  is  admitted,  and  consisted 
in   the   statement   that  the    building  was   worth   $12,000, 
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whereas,  in  fact,  it  was  onlj  worth  one-half  of  that  sam» 
The  bill  avers  tliat  this  statement  was  the  result  of  an 
error  committed' by  the  agent  of  the  insurance  company  in 
filling  np  the  blanks  in  a  printed  form  of  application,  and 
not  by  the  plaintiff  himself;  that  the  building  was  estimated 
by  the  plaintiff,  and  stated  by  him  to  be  of  the  value  of 
$6000;  and  the  entire  property  insured — building  and  con- 
tents— was  estimated  and  stated  by  him  to  be  of  the  value  of 
$12,000;  but  the  agent  of  the  company^  by  mistake,  applied 
the  estimate  of  the  value  of  the  entire  property  to  that  of  the 
building  alone;  that  the  plaintiff,  believing  that  the  valua- 
tion, as  verbally  given  by  him,  was  correctly  inserted,  signed 
the  application  without  examination ;  that  by  its  terms  he  is 
erroneously  represented  as  having  at  the  time  agreed  and 
warranted  that  the  valuation  of  the  building  was  the  sum 
specified  therein;  that  the  agent  was  not  aware  of  the  error 
in  the  statement  until  after  the  loss  by  the  fire,  nor  was  the 
plaintiff  aware  of  it  until  after  he  had  presented  his  claim 
for  the  insurance  money,  and  the  company  had  refused  to 
pay  the  same  on  the  ground  mentioned.  The  bill  concludes 
with  a  prayer  that  the  policy  be  reformed  by  striking  out 
$12,000  as  the  valuation  of  the  building,  and  inserting 
$6000  in  lieu  thereof,  so  as  to  conform  to  the  true  intent  of 
the  parties  at  the  time;  and  that  the  defendant  be  adjudged 
to  pay  the  amount  of  the  insurance  named  in  the  policy. 

To  the  bill  the  defendant  has  interposed  both  a  demurrer 
and  a  plea.  The  demurrer  is  to  so  much  of  the  bill  as  prays, 
by  way  of  relief,  a  decree  for  the  amount  of  the  insurance 
money,  on  the  ground  that  the  court,  in  the  exercise  of  its 
equitable  jurisdiction,  is  not  competent  to  grant  such  relief; 
but  that  the  remedy  of  the  plaintiff,  if  he  have  any,  must 
be  sought  in  a  court  of  law;  and  also  that  by  the  terms  of 
the  ninth  condition  of  the  policy  which  is  annexed  to  and 
made  a  part  of  the  bill,  the  plaintiff  has  lost  the  right  (if 
any  he  ever  had)  to  demand  such  relief. 

It  is  not  necessary  to  pass  upon  the  sufficiency  of  the  first 
ground  of  the  demurrer,  for  the  view  we  take  of  the  seconid 
ground  disposes  of  the  case.  The  ninth  condition  of  the 
policy  provides  that  no  suit  against  the  company  for  the  re- 
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coyery  of  any  claim  by  virtue  of  the  policy  shall  be  sns- 
tained  in  any  court  of  law  or  chancery,  unless  such  suit  be 
commenced  within  twelve  months  next  after  the  loss  shall 
occur;  and  that  should  any  suit  be  commenced  after  that 
period^  the  lapse  of  time  shall  be  deemed  conclusive  evi- 
dence against  the  validity  of  the  claim.  The  loss  in  this 
case  occurred  on  the  twenty-sixth  day  of  February, 
1865,  and  the  present  suit  was  not  instituted  until  the 
seventh  of  July,  1867,  more  than  fifteen  months  after- 
ward. If  this  condition  be  valid  there  can  be  no 
occasion  for  any  reformation  of  the  policy ;  for,  if 
reformed,  the  policy  would  not  support  any  claim  for 
the  insurance  money.  And  that  the  condition  is  valid  there 
can  be  no  reasonable  doubt.  There  is  nothing  in  it  against 
law  or  public  policy.  It  rests  upon  the  same  ground  as 
other  conditions,  such  as  require  notice  of  losses  and  a  de- 
tailed statement  of  the  particulars.  Its  object  is  not  to  de- 
prive the  legal  tribunals  of  their  proper  jurisdiction,  but  to 
compel  an  early  resort  to  them  when  claims  for  losses  are 
disputed,  or  an  abandonment  of  the  claims.  It  may  in 
many  instances  be  of  great  importance  to  the  company  that 
such  claims  be  prosecuted  as  speedily  as  possible,  whilst 
the  facts  are  fresh  in  the  recollection  of  witnesses,  and  their 
testimony  can  be  readily  obtained.  The  greater  the  delay 
the  greater  will  be  the  difficulty  of  detecting  frauds  on  the 
part  of  the  insured,  or  of  ascertaining  the  actual  extent  of 
the  losses  incurred. 

But  whether  it  be  important  or  not  to  the  company  that 
claims  should  be  thus  prosecuted  in  any  case,  it  is  certainly 
competent  for  the  parties  to  stipulate  that  the  right  of  the 
insured  to  indemnity  shall  depend,  in  case  his  claim  is  re- 
sisted, upon  his  seeking  his  remedy  within  t^e  given  period. 
They  are  free  to  stipulate  the  terms  upon  which  the  risk 
shall  be  taken,  and  the  losses  paid,  and  this  may  as  well  be 
one  of  them  as  any  of  the  others  specified.  {Gray  v.  UaH^ 
/m'd  Fire  Insurance  Company,  IBlatch.  C.  C.  280;  Amesburg 
el  (d.  V.  BowdUch  Mutual  Fire  Insuravce  Company ,  6  Gray, 
596;  Fnllam  v.  New  Yoi'k  Union  Insurance  Co.j  7  Huvd,  61.) 

The  demurrer  must  be  sustained  and  the  bill  be  dismissed; 
and  it  is  so  ordered. 


Dist.  Cal.]  GRiSAit  V.  McDowell.  597 

1866.  ]  statement  of  Facts. 


Emil  Grisar  V.  Irwin  McDowell. 

OlBOUIT  COUBT,  NOBTHXBN  DiSTBIOT  OX*  GaLIFOBIOA. 

Jdly  17,  1866. 

1.  MuKiotPAii  Lanim. — Althongh  a  pueblo  of  some  kind  existed  at  the  site  of 

the  present  city  of  San  Francisco,  preTions  to  and  on  the  acquisition  of, 
the  conntiy,  Jnlj  7,  1846,  possessing  some  interest  in  lands  within  cer- 
tain prescribed  limits,  yet  the  former  government,  until  such  acquisition, 
retained  a  right  to  control  the  use  and  disposition  of  these  lands,  until 
by  action  of  the  officers  of  the  pueblo,  or  other  competent  authority, 
they  became  Tested  in  private  proprietorships  and  that  right  upon  the 
cession  passed  to  the  United  States*  and  could  at  any  time  thereafter  be, 
exercised  by  reserving  parcels  of  the  lands  for  public  purposes.  Parties 
taking  possession  of  any  of  the  municipal  lands  thus  reserved  held  them 
at  the  pleasure  of  the  government. 

2.  Bksbbvation  of  Pobblo  Lavds. — ^Although  an  order  of  the  President. 

excepts  and  reserves  from  sale  certain  lands  withui  the  pueblo,  using 
the  language  employed  when  a  reservation  of  public  lands  is  niade^  to 
which  no  adverse  claim  is  asserted,  yet  the  order  is  expressive  of  an  in- 
tention to  withdraw  the  lands  from  the  control  and  disposition  of  the 
authorities  of  the  pueblo,  and  will  be  enforced  as  effectual  for  that  pur- 
pose. 

3.  TxTLK  TO  PuKBLO  Lands.— The  title  of   the  pueblo  to  its  municipal 

lauds  was  an  imperfect  one,  requiring  further  action  of  the  govern- 
ment before  it  could  be  turned  into  an  indefeaMible  estate.  Thi 
claim  of  the  city  had,  therefore,  to  undergo  judicial  investigation  befot^  y 

the  board  of  land  commissioners,  and  to  depend  for  its  validity  in  extent  ft^TW^ 

upon  the  determination  of  the  board  and  the  tribunals  of  the  United 
States  to  which  it  could  be  carried.  The  claim  of  the  city,  having  been 
thus  investigated,  was  confirmed  to  four  square  leagues,  subject  to  cer- 
tain exceptions,  among  which  were  all  such  parcels  of  land  as  had  been 
previous  to  that  time  ''reserved  or  dedicated  to  public  uses  by  the  United 
States.*'  The  lands  thus  reserved  indnde  Black  Point,  the  premises  in 
controversy  in  this  case. 

Before  Mr.  Justice  Field. 

This  was  an  action  to  recover  the  possession  of  cer- 
tain real  property,  situated  at  or  near  the  place  known  as 
Black  Point,  or  Point  San  Jose,  in  the  city  of  San  Fran- 
cisco. The  plaintiff  claimed  to  be  the  owner  in  fee  of  the 
premises,  deriving  his  title  from  the  city  of  San  Francisco 
by  virtue  of  the  ordinance  of  the  common  council  for  the 
settlement  of  laud  titles  in  the  city,  passed  on  the  twentieth 
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of  June,  1855,  commonlj  known  as  the  Van  Ness  ordinance, 
and  tLe  act  of  the  l^islatare  of  the  State  ratifying  and  con- 
firming the  same.  The  defendant  is  an  officer  in  the  army 
of  the  United  States,  Commanding  the  department  of  the 
State  of  California,  and  as  such  officer,  acting  under  the 
authority  of  the  United  States,  entered  upon  and  now  holds 
possession  of  the  premises  as  part  of  the  public  property 
of  the  United  States  reserved  for  military  purposes. 

At  the  time  the  ordinance  named  was  passed  the  city  of 
San  Francisco  asserted  title,  as  successor  of  a  Mexican 
pueblo  established  and  in  existence  on  the  acquisition  of 
country,  to  four  sqtiare  leagues  of  land,  embracing  the  site 
/^  of  the  present  city,  and  had  presented  her  claim  for  the 

same  to  the  board  of  land  commissioners  created  under  the 
act  of  March  3, 1851j  and  the  board  had  confirmed  the  claim 
to  a  portion  of  the  land  embracing  the  premises  in  question, 
and  rejected  her  claim  for  the  residue.  Dissatisfied  with  the 
limitation  of  her  claim,  the  city  had  prosecuted  an  appeal 
from  the  decision  of  the  board  to  the  United  States  District 
Court,  and  this  appeal  was  then  pending  and  undetermined. 
By  the  second  section  of  the  ordinance  the  city  relinquished 
and  granted  all  the  title  and  claim  which  she  thus  held  to 
the  laud  within  her  corporate  limits,  as  defined  by  the  char- 
ter of  1851,  with  certain  exceptions,  to  the  parties  in  the 
actual  possession  thereof,  by  themselves  or  tenants,  on  or 
before  the  first  of  January,  1855,  provided  such  possession 
was  continued  up  to  the  time  of  the  introduction  of  the  or- 
dinance into  the  common  council,  or  if  interrupted  by  an 
intruder  or  trespasser,  had  been  or  might  be  recovered  by 
legal  process.  In  March,  1858,  the  legislature  of  the  State 
ratified  and  confirmed  this  ordinance.  The  party  through 
whom  the  plaintiff  traced  his  title  was  in  such  actual  pos- 
session of  the  pi*emiseB  in*  controversy,  both  at  the  time 
designated  by  the  ordinance,  and  also  on  the  passage  of  the 
confirmatory  act  of  the  legislature,  and  therefore  acquired 
whatever  right  or  title  the  city  possessed;  and  he  improved 
and  cultivated  the  premises,  and  erected  a  building  thereon,, 
which  was  occupied  by  the  plaintiff  as  his  residence  when 
he  was  removed  by  the  defendant. 
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Oil  the  other  hand,  the  authorities  of  the  United  States, 
since  1850,  claimed  the  right  to  hold  the  premises  as  lands 
set  apart  for  public  purposes.  In  November  of  that  year 
President  Fillmore  ordered  that  they  should  be  exempted 
and  resenred  from  sale  for  such  purposes;  and  in  June  of 
the  following  year  notice  of  this  order  was  communicated 
by  the  commissioner  of  the  general  laud-office  at  Washing- 
ton to  the  surveyor-general  of  the  United-  States  for  Cali- 
fornia, and  has  ever  since  remained  on  file  in  his  office. 
This  order  was  afterward  modified  in  some  respects,  and 
the  land  designated  by  means  of  a  map  with  greater  pre- 
cision than  was  done  in  the  first  instance,  but  it  wai^  never  re- 
voked, although  actual  possession  of  the  entire  portion  was 
not  taken  until  it  became  necessary  for  the  protection  of  our 
commerce  to  have  the  fortifications  of  the  harbor  increased. 

The  question  presented  w«ts^  tlierefore,  between  the  title 
of  the  cily,  as  it  existed  on  the  first  of  January,  1865,  and 
the  title  of  the  United  States. 

The  case  was  tried  by  the  court  upon  stipulation  of  the 
parties  without  the  intervention  of  a  jury,  at  the  June  term, 
1866. 

B.  S.  Brooks  and  Qeo.  E.  Whitney^  for  plaintiff. 

Ddos  Lake,  Disiiict  AUoniey,  for  defendant. 

Mr.  Justice  Field.  It  may  be  considered  as  settled  that 
a  pueblo  of  some  kind  existed  at  the  site  of  the  present 
city  upon  the  acquisition  of  the  country  by  the  United 
States  on  the  seventh  of  July,  1846;  that  the  pueblo  pos- 
sessed some  claim  to  or  interest  in  lands  to  the  extent  of 
four  square  leagues,  measured  off  from  the  northern  portion 
of  the  peninsula  upon  which  the  city  of  San  Francisco  is 
situated;  and  that  the  city  succeeded  to  the  claim  and  inter- 
est of  the  pueblo.*    This  has  been  frequently  held  by  the 

*  Tbe  term  pueblo  «o«wen  to  fliat  of  the  EnglUb  wofd  town,  ia  ell  Its  vegueneM  and  ell 
its  preailon.  As  the  word  town,  in  Engliah,  generelly  embraces  every  kind  of  population 
from  the  village  to  the  city,  and  also,  used  specificaDy,  signiflea  a  town  *'  corporate  and 
politic,"  BO  tlie  word  pnebla,  in  Spsai^,  ranges  trom  the  hamlet  to  the  city;  but  naed 
emphatically,  signifies  a  town  '*  corporate  and  politic."— i>i0tnel/c'«  Colcmal  Htttmy  of  San 
Froftdteo,  page  7. 
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courts  of  the  State  and  by  this  court.  And  though  the  fact 
is  not  admitted  in  this  case  by  the  counsel  of  the  goyeni- 
ment,  it  is  not  seriously  controverted  by  them.  We  shall 
assume  such  to  be  the  fact  in  the  consideration  of  the  case; 
it  is  upon  the  supposed  existence  of  such  fact  that  the  pre- 
tension of  the  plaintiff  rests. 

It  is  difficult  to  state  with  precision  the  exact  character 
of  the  title  or  interest  which  the  pueblo  possessed  in  its 
municipal  lands.  It  is  sufficient  to  say  that  the  government 
undoubtedly  retained  a  right  to  control  the  use  and  disposi* 
tion  of  these  lands,  until  by  action  of  the  officers  of  the 
pueblo,  or  other  competent  authority,  they  became  vested 
in  private  proprietorship.  Numerous  grants  to  individuals 
within  the  limits  of  the  four  square  leagues  claimed  were 
made  by  the  governors  of  the  department,  some  with  and 
some  without  the  sanction  of,  or  even  consultation  with,  the 
authorities  of  the  pueblo*  If  they  could  thus  pass  the 
title  to  private  persons,  it  would  seem  to  be  a  reasonable 
inference  that  they  could  reserve  from  the  disposition  of 
those  authorities  such  portions  of  the  lands  as  might  be 
required  by  the  government  for  public  purposes.  And  this 
is  the  conclusion  expressed  by  this  court  in  the  opiniou 
rendered  when  the  pueblo  case  was  decided.  This  power 
of  control  and  disposition  which  existed  with  the  former 
government  passed  upon  the  cession  of  the  country,  with 
all  other  public  rights,  to  the  United  States,  and  could,  at 
any  time  thereafter,  be  exercised  in  furtherance  of  their 
policy  or  the  execution  of  their  laws.  Whoever  took  pos- 
session of  any  of  the  municipal  lands  over  which  the  United 
States  had  thus  exercised  their  power,  held  such  lands  at 
the  pleasure  of  the  government.  This  view  meets  and  over- 
throws the  pretension  of  the  plaintiff. 

Though  the  order  of  the  President  exempts  and  reserves 
the  lands  from  sale,  using  the  language  employed  when  a 
reservation  is  made  of  public  lands  to  which  no  adverse 
claim  is  asserted,  and  which,  but  for  such  reservation, 
would  be  open  for  sale  and  settlement,  yet  it  is  as  expres- 
sive of  an  intention  to  withdraw  them  from  the  control  and 
disposition  of  the  authorities  of  the  pueblo  as  if  it  had  in 
terms  so  declared. 
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Tbere  is  another  view  of  the  title  or  interest  of  the 
pueblo  to  her  municipal  lands,  which  leads  to  the  same  con- 
clusion. That  title  or  interest,  whatever  it  may  have  been, 
was  an  imperfect  one;  it  was,  in  fact,  only  a  restricted  and 
qualified  right  to  alienate  portions  of  the  lands  in  lots  for 
building  or  cultivation,  and  to  use  the  residue  for  commons, 
for  pasture  lands,  or  as  a  source  of  revenue  or  other  public 
purposes;  subject,  however,  in  all  particulars,  to  the  control 
of  the  government  of  the  country.  Farther  action  of  that 
government  was  therefore  necessary  before  absolute  owner- 
ship coald  be  affirmed  in  the  pueblo.  And  since  the  change 
of  jurisdiction,  this  imperfect  right  of  the  city — the  suc- 
cessor of  the  pueblo — to  her  lands,  required  recognition 
and  action  of  the  new  government  before  it  could  be  turned 
into  an  indefeasible  estate  as  known  to  our  laws.  The  lands, 
too,  had  never  been  designated  and  measured  off  by  the 
former  government,  and  remained  in  this  respect  undefioed 
upon  the  acquisition  of  the  country.  The  claim  of  the  city 
had  therefore  to  undergo  judicial  investigation  before  the 
board  of  land  commissioners,  created  under  the  act  of 
March  3,  1861,  and  to  depeud  for  its  validity  and  extent 
upon  the  determination  of  the  board  and  of  the  tribunals 
of  the  United  States  to  which  it  could  be  carried.  The 
authorities  of  the  city  so  regarded  the  claim,  and  by  their 
direction  it  was  presented  to  the  board  in  July,  1852.  In 
December,  1854,  the  board  confirmed  the  claim,  as  we  have 
already  stated,  to  a  portion  of  the  four  square  leagues,  and 
rejected  it  for  the  residue.  From  the  decisioo,  an  appeal 
was  taken  by  the  filing  of  a  transcript  of  the  proceedings 
and  decision  of  the  board  with  the  clerk  of  fche  District 
Oourt.  The  appeal  was  by  statute  for  the  benefit  of  the 
party  against  whom  the  decision  was  rendered — in  this  case 
of  both  parties — of  the  United  States,  which  contested  the 
entire  claim,  and  of  the  city,  which  asserted  a  claim  to  a 
greater  quantity  than  that  confirmed;  and  both  parties  gave 
notice  of  their  intention  to  prosecute  the  appeal. 

Subsequently,  in  February,  1857,  the  attorney-general 
withdrew  the  appeal  on  the  part  of  the  United  States,  and 
in  March  following,  the  District  Court,  upon  the  stipulation 
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of  the  district  attorney,  ordered  that  appeal  to  be  dismissed, 
and  gave  leave  to  the  city  to  proceed  upon  the  decree  of  the 
board  as  npou  a  final  decree.  This  leave  was  not  accepted, 
and  the  case  remained  nntii  September,  1864,  in  the  Dis- 
trict Court  upon  the  appeal  of  the  city.  ■  This  appeal  kept 
the  whole  issue  open,  the  proceeding  in  the  District  Court 
being  in  the  nature  of  an  original  suit  in  which  new  evi- 
dence was  admissible,  and  in  which  new  positions  could  be 
assumed.  {United  States  v.  Richie,  17  How.  534;  The  City 
of  San  Francisco  v.  The  United  States,  ante  558,  and  Leitoy  v. 
Wright  et  ah,  ante  530.)  On  the  first  of  July,  1864,  Congress 
passed  the  act  "  to  expedite  the  settiement  of  titles  to  land 
in  the  State  of  California.*'  By  the  fourth  section  of  this  act 
the  District  Courts  of  California  were  authorized  to  transfer 
cases  for  the  confirmation  of  claims  to  land  under  the  act  of 
March  3, 1851,  pending  before  them  on  appeal  to  the  Circuit 
Court  of  the  United  States,  when  they  affected  the  title  to 
lands  within  the  corporate  limits  of  any  city  or  town.  Under 
this  act  the  District  Court,  in  September,  1864,  transferi-ed 
the  pueblo  case  to  the  Circuit  Court,  and  in  October  follow- 
ing, the  Circuit  Court  confirmed  the  claim  of  the  city  to 
four  square  leagues,  subject  to  certain  exceptions,  among 
which  were  all  such  parcels  of  land  as  had  been,  previous 
to  that  time,  '^  reserved  or  dedicated  to  public  uses  by  the 
United  States."  The  lands  thus  reserved  from  the  confirm- 
ation include  the  premises  in  controversy  in  this  case.  The 
right  asserted  by  the  plaintiff  of  course  fell  with  the  claim 
of  the  city,  under  which  he  held.  The  counsel  of  the 
plaintiff  meets  this  conclusion  by  the  fact  that  an  appeal 
from  the  decision  has  been  taken  to  the  Supreme  Court. 
This  appeal  he  insists  suspends  the  operation  of  the  deci'ee, 
and  takes  from  it  all  efficacy  as  evidence  of  title.  Such, 
undoubtedly,  is  the  general  effect  of  an  appeal  in  these  laud 
cases;  that  is  to  say,  the  decrees  rendered  therein  will  not 
support  the  title  of  the  conixTmees  or  those  claiming  under 
them,  pending  appeals  therefrom,  when  by  the  judgment  of 
the  appellate  court  the  claim  of  the  confirmee  to  the  prem- 
ises in  controvei*sy  may  be  defeated.  But  such  cannot  be 
the  effect  of  any  judgment  of  the  Supreme  Court  in  the 


Dist.  CaL]  NpBTON  V.  Header.  603 

1866.]  Points  deoided. 

preseut  oase.  That  court  can  hear  the  ctise  only  upon  the 
record,  and  can  affirm  or  reverse  or  modify  the  decree  only 
in  those  particulars  in  which  error  is  alleged  by  the  appel- 
lant. And  the  city  has  not  appealed ;  she  does  not  seek  a 
reversal  of  the  decree  which  excludes  from  confirmation  to 
her  the  lands  in  controversy.  The  United  States  are  the 
appellants,  and  a  judgment  rendered  in  their  favor  could 
only  have  the  effect  of  defeating  th«  entire  claim  of  the  city, 
or  of  restricting  its  extent  in  a  still  greater  degree.  We 
say  the  city  has  not  appealed.  She  applied  at  the  October 
term  for  an  allowance  of  an  appeal  from  so  much  of  the 
decree  as  includes  in  the  estimate  of  the  quantity  of  four 
square  leagues  confirmed,  the  parcels  of  land  reserved  or 
dedicated  to  public  uses;  in  other  words,  she  asked  an 
appeal  not  to  obtain  a  reversal  of  the  decree  in  that  it  ex- 
cluded the  reserved  lands  from  the  confirmation,  but  in  that 
the  decree  did  not  give  to  her  four  sqnare  leagues  after  ex- 
cluding them.  The  allowance  was,  however,  refused,  and 
no  action  has  since  been  taken  by  the  city  in  the  matter. 
It  follows  that  the  decree  of  the  Circuit  Gonrtj  as  rendered, 
is  conclusive  upon  the  title  of  the  plaintiff;  it  determines 
finally  the  validity  of  the  reservation  of  the  United  States; 
it  adjudges  that  the  title  has  been  in  them  since  the  con- 
quest, or  at  least  since  the  date  of  the  reservation  they 
claimed  in  1850. 

Judgment  must  therefore  pass  for  the  defendant. 


Charles  E,  Norton  v.  Moses  A.  Meader  et  al. 

CiROirrr  Couht,  Nobtheiin  Distbict  of  Califo&nu. 

OCTOBEB  4,  1866. 

1.  Whkn  HoLDKBor  Lkoal  Title  will  bb  CHABaKAAsTBDarsB. — Where- 

6ver  property  in  acquired  by  fraad.  or  uuder  Bnoh  oircumstances  as  to 
reuder  it  inequitaUto  for  the  holder  of  the  legal  title  to  reiaiu  it,  a  court 
of  chancery  will  convert  him  into  a  trustee  of  the  true  owner. 

2.  SooPK  OF  GAknroBNiA.  Statdtb  of  Limitations — Pleading. — The  statute 

of  limitations  of  California  applies  as  well  to  equitable  as  to  legal 
remedies,  being  directed  to  the  subject-matter  and  not  the  form  of  the 
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proceeding,  or  the  fo^  in  which  it  is  presented.  It  would  seem  there- 
fore that,  where  the  objection  is  not  raised  by  demnrrer,  parties  claim- 
ing its  bar  should  plead  it,  or  insist  npon  it  in  their  answer  in  equity 
suits  as  in  actions  at  law. 

3.  OBJEor  iLND  FuBPosK  ov  TJNrriD  ST4TKS  Land  OomcsBroK. — ^The  object 

of  the  goTemment  in  creating  the  board  of  land  commissioners,  was  to 
separate  the  public  lauds  from  those  which  constituted  private  property, 
and  discharge  its  treaty  obligations  to  protect  private  claims;  the  only 
question,  therefore,  in  which  it  is  concerned  is,  what  had  the  former 
sovereignty  parted  with;  not  what  had  transpired  between  private  parties 
subsequent  to  the  action  of  that  sovereignty. 

4.  Pbotbotion  affordbd  PanoHiSKBs  in  good  faith  iob  YaIiUB  and  With- 

0C7T  NoncB.  —Whilst  equity  will  reach  the  holder  of  the  legal  title  of 
lands,  who  has  obtained  it  by  fraud,  and  also  parties  acquiring  it  under 
him  without  consideration,  or  with  notice  of  the  rights  of  the  real  owner, 
it  will  extend  its  protection  to  purchasers  in  good  faith  for  yalnable  con- 
sideration without  .such  notice. 

5.  Skbyicb  or  Pbockss—Omission  of  Shbbiff*s  Rktubn. — Where  a  sheriff 

made  two  certifloates  of  service  of  a  copy  of  summons  and  certified  copy 
of  complaint,  according  to  one  of  which  he  served  **  a  true  -^—  of  this 
writ  attached  to  a  certified  copy  of  oomplaiat,"  and  according  to  the 
other  he  served  *'  a  true  *—  of  the  complaint  attached  to  a  true  copy  of 
the  summons:**  Held,  that  the  certificate  of  service  was  good;  and  that 
the  omission  in  one  certificate  was  cured  by  the  statement  in  the  other. 

6.  Skbviok  of  Papbbs  whbbb  fabtt  DBGLINB8  TO  Rbobitb  Thbm.  —  If  a 

person  declines  to  receive  from  an  officer  a  paper  prestiuted  for  service, 
the  officer  may  deposit  it  in  any  convenient  place  in  the  presence  of  the 
party,  and  the  service  will  be  good. 

7.  Bboitai^s  of  Sbbvicb  in  Jodomknt  pbimafaoik  bvidbncb. — The  recitals 

in  a  judgment  or  deeree  by  a  competent  court  that  the  defendants  had 
been  legally  summoned  are  prima  faeie  evidence  thereof. 

8.  Mabbikd  Woman  cannot  oontbaot  PbbsonaIi  Obligation. — A  married 

woman  in  California  is  incapable  of  c-ontraoting  a  personal  ob- 
ligation, except  in  certain  special  cases  provided  by  statute;  her  uniting 
in  the  execution  of  such  obligation  with  her  husband  will  not  render  it 
any  more  than  his  individual  obligation. 

9.  Pbbsonal  Jcjdombnt  against  Markibd  Women — Collatebal  Attack. — 

A  court  cannot  render  a  personal  judgment  against  a  married  woman 
on  a  contract  purporting  to  be  her  personal  obligation.  Such  a  judg- 
ment may  be  attacked  collaterally,  althouK^  ^^^  court  may  in  other  re- 
spects have  had  jurisdiction  over  her  person  and  the  subject-matter  of 
the  suit. 
10  Mabbibd  Woman's  Aoknowledgmbnt  of  Dbbd — Agqctaintanob  with 
oontkntr  thbouoh  Intbbpbbtkb. — Wh^'re  a  certificate  of  acknowledg- 
ment to  a  deed  by  a  married  woman  stated  that  she  was  made  acquainted 
with  the  contents  of  the  conveyance  through  a  sworn  interpreter:  Held, 
that  it  was  not  necessary  to  show  that  the  contents  were  made  known 
to  her  by  the  officer  himself,  such  information  being  imparted  by  the 
interpreter  in  the  officer's  presence  and  by  his  direction. 
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11.  ExoiPTioN  IN  Dbkd  ov  Land  DK8GBIBKD  IN  AMOTHKB  DsKD. — Where  a 

deed  of  a  tract  of  land  excepted  from  iU  operation  a  parcel  conveyed  by 
another  deed,  the  exception  is  not  void  for  ancertainty,  if  the  parcel  in 
the  deed  mentioned  is  described  with  definite  boundaries. 

12.  PcTBOHASK  or  Land— NoTioB  ov  Adtkrsb  Claim. — Thongh  a  person  pays 

fnll  Talne  for  land,  and  after  inquiry  snpposes  he  is  getting  a  good 
title,  yet  if  he  is  aware  of  an  adverse  claim,  which  afterward  proves  to 
be  valid,  he  cannot  protect  himself  on  the  plea  of  having  been  a  bona 
fide  purchaser. 

Before  Mr.  Justice  Field,  and  Hoffman,  District  Judge. 

This  is  a  snit  on  the  equity  side  of  the  court  to  charge  the 
defendants  as  trustees  of  certain  real  property,  situated  in 
the  county  of  Santa  Cruz,  and  to  compel  a  transfer  of  the 
legal  title  held  by  them  to  the  complainant.  It  was  heard 
on  the  pleadings  and  proofs  in  September,  1866,  but  was 
decided  at  the  subsequent  October  term.  As  thus  presented, 
the  case  was  substantially  this: 

On  the  thirteeuth  of  February,  1839,  three  sisters,  Maria 
Candida,  Maria  Jacinta,  aud  Maria  de  los  Angeles  Castro, 
presented  a  petition  to  Alvarado,  then  governor  of  the 
department  of  California,  for  a  grant  of  a  tract  of  land 
known  as  El  Befugio,  situated  in  the  present  county  of 
Santa  Cruz.  On  the  same  day  the  petition  was  referred  to 
the  administrator  of  the  adjoining  mission,  and  upon  his 
favorable  report,  the  governor,  on  the  sixteenth  of*  March, 
1839,  made  "  to  the  parties  interested"  a  provisional  con- 
cession of  the  land — a  concession  subject  to  his  further 
action  in  the  premises,  and  also  gave  them  permission  to 
occupy  the  land  pending  the  proceedings.  Under  this  per- 
mission the  petitioners  entered  into  the  possession  of  the 
premises.  At  the  same  time  the  governor,  to  obtain  the 
proper  information  to  guide  his  further  action,  directed  the 
prefect  of  the  district  to  report  upon  the  subject  of  the 
petition.  The  prefect  reported  that  a  grant  could  be  made 
of  the  tract  solicited,  as  it  was  vacant  land  and  not  claimed 
by  any  one.  Accordingly,  on  the  eighth  of  April,  1839,  the 
governor  made  a  formal  concession  of  the  tract  to  the  three 
sisters  by  name,  referring  to  their  petition  and  the  report 
of  the  prefect,  and  declaring  them  "owners  in  fee  of   the 
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land  known  by  the  namajll  Kefagio,"  and  directing  that  the 
proper  grant  or  title  papers  {tUulo)  issne  to  them,  and  that 
the  proceedings  in  the  case  (the  expediente)  be  retained  for 
the  knowledge  and  approval  of  the  departmental  assembly. 
These  proceedings  are  designated  by  the  number  131.  In 
this  concession  the  name  of  one  of  the  sisters,  Maria  de  los 
Angeles,  is  now  erased  and  over  the  erasnre  is  written  the 
name  of  Jose  Bolcoff. 

On  the  twenty-second  of  May,  1840,  this  conoession  was 
approved  by  the  departmental  assembly.  The  approval,  as 
entered  of  the  journals  of  the  assembly,  has  upon  it  the 
number  of  the  expediente,  131,  and  mentions  the  date  of 
the  concession,  and  designates  the  three  sisters  by  name  as 
the  parties  to  whom  it  was  made.  On  the  thirteenth  of 
June  following,  the  governor,  referring  to  the  action  of  the 
assembly  directed  a  certificate  of  the  approval  to  be  issued 
to  the  three  sisters. 

At  tlie  time  the  concession  was  made,  Jose  Castro  was 
prefect  of  the  first  district,  and  as  such  officer  kept  a  record 
of  the  grants  of  laud  made  in  the  district.  The  gi-ants 
made  by  himself,  as  prefect,  he  entered  at  length,  but  of 
the  grants  made  by  the  governor  he  entered  only  a  memo- 
randum, designati^A  their  date,  the  parties  to  whom  issued, 
and  the  land  granted.  A  book  purporting  to  be  the  original 
registry  kept  by  him  is  now  in  the  archives  in  the  custody 
of  the  surveyor-general  of  the  United  States.  It  bears  on 
its  face  evidence  of  its  genuineness,  and  is  verified  in  every 
purticultir,  which  is  susceptible  of  verification  by  docu- 
ments in  the  archives.  It  contains  a  memorandum  of  nine 
grunts  of  the  governor;  eight  of  these  grants  are  found  in 
the  archives.  Each  of  them  has  indorsed  on  it  a  memor- 
andum directing  its  entry  by  the  prefect  in  his  registry,  and 
a  minute  by  the  secretary  of  the  prefect  that  it  has  been  so 
entered  with  reference  to  the  page  of  the  registry.  The 
minutes  on  these  grants  of  the  entries  in  the  registry  cor- 
respond. Of  the  nine  grants  noted  in  the  registry,  the 
eighth  is  not  found  in  the  archives.  This  eighth  is  the  one 
which  the  complainant  contends  was  issued  to  the  three 
sisters.     The  entry  in  the  registry  is  that  on  the  eighth  day 
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of  April,  1839,  the  governor  granted  to  them  the  place  called 
Befugio,    Tills  entry  was  made  on  the  day  following. 

There  is  also  in  the  archives  an  index  of  grants  which 
was  prepared  between  1838  and  1845,  by  a  clerk  in  the 
office  of  the  secretary  of  State  of  the  department,  and  under 
his  direction,  and  is  commonly  known  as  Jimeno*s  Index. 
This  index  gives  the  number  of  the  expedientes,  the  names 
of  the  grantees,  and  the  designation  of  the  laud  granted. 
Upon  the  index  there  is  found  against  No.  131  the  entry  of 
a  grant  of  land  designated  as  '^  El  Befugio,"  aud  the  name 
of  Jose  Bolcoff  written  over  an  erasure.  It  is  admitted 
that  originally  the  names  of  the  three  sisters  were  written 
here. 

This  was  the  documentary  evidence  which  the  complain- 
ant produced  to  show  that  a  gi-antof  the  rancho  El  Befugio 
was  issued  to  the  three  sisters,  under  whom  he  claimed  by 
sundry  mesne  conveyances.  The  parol  evidence  produced 
by  him  related  chiefly  to  the  possession  of  the  premises 
since  the  concession  of  the  governor,  and  certain  alleged 
admissions,  verbal  or  by  conduct,  of  the  sisters. 

The  defendants  claimed  title  to  the  preuiiaes  through 
Jose  Bolcoff;  and  of  some  portions  of  the  premises  they 
also  alleged  a  conveyance  or  release  from  the  sisters. 

As  documentary  evidence  of  title  they  produced : 

First.  A  paper  purporting  to  be  a  grant  of  El  Befngio  to 
Jose  Bolco£f,  by  Governor  Alvarado,  bearing  date  the  sev- 
enth of  April,  1841; 

Secoud.  A  certificate  of  Governor  Alvarado,  dated  July 
28, 1841,  stating  that  the  grant  made  on  the  eighth  of  April, 
1839,  in  favor  of  Jose  Bolcoff,  was  approved  on  the  twenty- 
second  of  May,  1841,  by  the  departmental  assembly,  and 
porporting  to  quote  the  language  of  the  proceedings  of  that 
body.  The  certificate  concludes  by  stating  that  it  was 
issued  to  the  party  interested  for  his  security,  iu  conse- 
quence of  the  decree  of  the  thirteenth  of  June  preceding, 
existing  iu  the  expediente; 

Third.  A  document  purporting  to  be  a  record  of  juridical 
possession,  given  to  Bolcofi',  July  26,  1842; 

Fourth.  A  diseno  or  sketch  of  the  tract  El  Befngio;  and. 
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Fifth.  A  patent  of  the  United  States,  bearing  date  on  the 
fourth  of  February,  1860,  issued  to  Francisco  and  Juau 
Bolcoff  upon  the  confirmation  of  the  alleged  grant  to  Jose 
Bolcoflf. 

In  1822,  one  of  the  sisters,  Maria  Candida,  intermarried 
if^ith  Jose  Bolcoff,  and  in  1839,  Maria  de  los  Angeles  inter- 
married with  Joseph  L.  Majors.  The  three  sisters  lived 
together  as  members  of  the  family  of  Bolcoff  upon  the  land 
granted — Los  Angeles  until  her  marriage,  and  Jacinta  until 
1850,  when  she  became  a  member  of  a  religious  order  in 
the  Catholic  church,  and  has  not  since  resided  upon  the 
premises.  Since  sometime  in  1860,  Majors  and  wife  had 
occupied  a  portion  of  the  tract,  claiming  their  right  to  the 
possession  under  the  grant  to  the  sisters. 

In  1852,  Francisco  Bolcoff  and  Juan  Bolcoff,  sons  of  Jose 
Bolcoff,  presented  their  petition  to  the  board  of  land  commis- 
sioners, created  under  the  act  of  March  3,  1851,  for  a  con- 
firmation of  the  claim  to  £1  Befugio,  asserted  by  them  under 
the  alleged  grant  to  their  father.  In  support  of  their  claim 
they  relied  upon  the  grant  of  Alvarado,  the  certificate  of 
approval  by  the  departmental  assembly,  the  record  of  ju- 
ridical possession,  and  the  sketch  mentioned,  with  parol 
evidence  of  possession  and  cultivation.  No  question  was 
raised  before  the  board  as  to  the  genuineness  of  these  doc- 
uments, and  in  January,  1866,  the  claim  was  confirmed.  An 
appeal  from  the  decision  was  dismissed,  and  on  the  fourth 
of  February,  1860,  as  already  stated,  a  patent  was  issued 
thereon. 

In  1852,  Majors  presented  for  himself  and  on  behalf  of 
his  wife  a  petition  to  the  board  for  a  confirmation  of  her 
claim  to  one-third  of  the  tract,  under  the  grant  to  her  and 
her  sisters.  In  support  of  the  claim  they  produced  the  pe- 
tition to  the  governor,  the  reports  thereon,  the  provisional 
grant  of  March  16,  1839,  the  formal  concession  of  April 
8,  1839,  and  the  order  of  the  governor  of  June  13,  1840, 
to  issue  to  them  a  certificate  of  the  approval  of  the  as- 
sembly. 

The  board  rejected  the  claim,  holding,  in  substance,  that 
no  evidence  was  offered  that  any  grant  was  issued  to  the 
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three  sisters;  that  the  decree  of  concession  was  of  itself  in- 
sufficient; that  until  a  document  as  evidence  of  his  rights 
was  issued  and  delivered  to  the  grantee,  a  decree  of  con- 
cession and  even  favorable  action  of  the  departmental  as- 
sembly did  not  pass  any  title,  legal  or  equitable,  and  the 
property  continued  part  of  the  public  domain,  subject  to 
the  disposition  of  the  authorities  of  the  government,  and 
observed  that  this  was  the  view  of  the  governor  and  depart- 
mental assembly,  as  he  had,  notwithstanding  the  conces- 
sion to  the  sisters,  issued  two  years  subsequently  a  grant  of 
the  same  land  to  Bolcoff,  and  the  assembly  had  approved  it. 

The  whole  decision  proceeded  upon  the  supposed  gen- 
uineness of  the  documents  offered  as  evidence  of  Bolcoff  *s 
title  and  the  supposed  authority  of  the  officers  of  Mexico 
to  regrant  lands  once  granted,  without  previous  surrender 
by  the  first  grantee.  It  is  true,  the  opinion  of  the  board 
also  spoke  of  a  want  of  proof  of  compliance  with  the  usual 
conditions  of  cultivation  and  inhabitation,  but  this  view 
could  only  have  been  entertained  upon  the  idea  that  the 
residence  and  cultivation  of  Bolcoff  and  his  wife,  and  that 
of  her  sisters,  were  under  different  grants.  The  commis- 
sioners held,  in  confirming  his  claim,  that  cultivation  and 
residence  were  sufficiently  established. 

Since  the  action  of  the  board  upon  these  petitions,  the 
registry  of  the  prefect  has  been  discovered,  and  the  new 
light  it  throws  upon  the  question  of  the  issue  of  a  grant  to 
the  sisters,  and  other  circumstances,  mentioned  in  the 
opinion  of  the  court,  led  to  a  careful  examination  of  the  doc- 
uments upon  which  the  claim  of  Bolcoff  rested  and  finally 
to  the  institution  of  the  present  suit. 

John  B,  Harmon^  for  complainant. 

B.  F.  Peckham^  Wm.  Mailfietos,  T.  A,  Fahens,  J,  M,  Sea- 
lodl  and  W.  T.  IVaHace,  for  different  defendants. 

By  the  Court,  Mr.  Justice  Field:  There  is  no  doubt  in 
our  minds  that  a  formal  grant — a  titulo — was  issued  to  the 
sisters.  The  decree  of  concession  entered  on  the  eighth  of 
April,  1839,  directs  the  issue  of  such  a  document,  and  no 

39 
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reason  is  alleged  why  the  direction  should  not  then  have 
been  carried  out.  The  entry  in  the  prefect's  registry  must 
have  been  made  from  such  a  document.  The  decree  itself 
remained,  and  always  has  remained,  in  the  archives  of  the 
government.  The  issue  of  a  certified  copy,  as  inaccurately 
averred  upon  information  and  belief,  would  have  been  an 
unusual  proceeding,  and  no  gi^onnd  is  suggested  for  its 
adoption  in  this  case  rather  than  the  proceeding  directed, 
and  the  latter  document  could  have  been  prepared  with 
equal  facility.  Nor  is  there  any  other  instance  where  the 
prefect  made  an  entry  from  any  document  other  than  the 
tUnh»,  The  object  of  the  entry  by  him  was  not  the  preser- 
vation of  evidence  of  preliminary  proceedings  of  the  gov- 
ernor towards  grants,  but  of  grants  actually  made.  As  the 
prefect  himself  could  also  grant  land  under  some  circum- 
stances, it  was  important  for  him,  for  the  proper  exercise  of 
his  authority,  to  know  what  part  of  the  public  domain  had 
been  disposed  of  by  others. 

The  approval  of  the  departmental  assembly  in  May,  1840, 
y^  more  than  a  year  afterward,  and  the  order  of  the  governor 

in  June,  1840,  directing  a  certificate  of  the  approval  to  be 
issued  to  the  sisters,  show  that  at  those  periods  there  was 
no  information  possessed  by  the  assembly  or  governor  of 
any  abandonment  by  the  sisters  of  their  interest  in  the  con- 
cession. On  the  contrary,  the  action  of  the  governor  pro- 
ceeded upon  the  ground  that  no  other  evidence  of  title,  ex- 
cept what  had  already  been  delivered,  was  needed  by  them. 
If  any  other  had  been  needed  it  would  undoubtedly  have 
been  then  ordered;  and  if  no  right  remained  in  the  sisters 
it  is  hardly  to  be  supposed  that  the  issue  of  the  certificate 
to  them  would  have  been  required. 

There  is  also  evidence,  clear  and  convincing,  that  in  1839 
or  1840,  juridical  possession  of  the  land  was  given  to  the 
sisters,  and  that  in  this  proceeding  Jose  Bolcoff  appeared 
and  represented  them.  The  testimony  of  the  assisting  wit- 
nesses is  direct  upon  this  point,  and  also  that  no  juridical 
possession  was  ever  given  in  their  presence  or  to  their 
knowledge  to  any  other  person.  It  would  be  difficult  to 
produce  more  satisfactory  evidence  of  the  existence  of  a 
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formal  grant  to  the  sisters  than  is  thus  famished,  for  the 
official  delivery  of  possession  was  the  final  act  in  the  Mexi- 
can land  system  for  the  investitare  of  a  perfect  title. 

The  grant,  -when  issued,  without  doubt  went  into  the  pos- 
session of  Bolcoff.  As  already  stated,  he  was  the  husband 
of  one  of  the  sisters,  and  all  of  them  resided  with  him; 
they  were  ignorant  women,  not  capable  of  reading;  he 
would  therefore,  almost  as  a  matter  of  course,  become  the 
custodian  of  their  title  papers. 

Were  there  any  doubt  upon  the  question  of  a  grant  to  the 
sisters,  and  of  its  destruction  by  Bolcoff,  we  think  it  will 
be  removed  by  a  consideration  of  the  documents  produced 
in  support  of  a  title  in  himself.  The  decree  of  concession 
to  the  sisters  is  not  denied,  but  it  is  insisted  by  the  defend- 
ants— and  this  was  the  pretense  set  up  by  Bolcoff  himself — 
that  the  interest  of  the  sisters  was  exchanged  for  an  inter- 
est in  a  tract  of  land  of  which  he  had  obtained  a  grant,  and 
that  in  consequence  of  this  exchange  the  grant  of  Bl  Bef ugio 
was  issued,  at  their  request,  to  him  instead  of  being  issued 
to  them.  The  agreement  is  stated  in  this  wise:  That 
Majors  and  wife  should  relinquish  to  Bolcoff  their  interest 
in  El  Befugio,  and  allow  him  to  obtain  a  grant  therefor  in 
his  own  name;  and  in  exchange  for  this,  that  Bolcoff  should 
relinquish  to  Majors  his  interest  in  a  ranch  known  as  St. 
Augustine,  of  which  he  had  obtained  a  grant  in  1833,  and 
allow  Majors  to  obtain  a  grant  for  the  same,  he  paying  Bol- 
coff, in  addition,  the  sum  of  $400.  It  is  alleged  that  this 
agreement  was  made  after  the  intermarriage  of  Majors  and 
Maria  de  los  Angeles,  and  immediately  carried  into  execu- 
tion; that  Majors  and  wife  took  possession  of  St.  Augustine, 
and  that  afterward,  on  the  seventh  of  April,  1841,  Maria 
Candida  went  personally  to  the  governor  and  stated  the 
agreement,  when  the  governor,  at  her  request,  issued  the 
grant  to  Bolcoff  alone,  and  that  the  erasures  in  the  decree 
of  concession  and  in  the  index  were  at  that  time  made  by 
Jimeno,  the  secretary  of  State. 

Unfortunately  for  the  defense,  this  statement  is  not  only 
contradicted  by  Majors,  but  is  inconsistent  with  almost 
every  fact  disclosed  by  the  records.     Majors  did,  indeed, 
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obtaiu  the  ranch  St.  Angastine  from  Bolcoff,  but  it  was  bj 
direct  parckase,  and  not  by  an  exchange  of  any  interest  in 
otlier  lands.  The  transfer  to  him  was  made  months  before 
his  marriage,  and  before  even  the  petition  of  the  sisters  for 
El  Befngio  had  been  presented.  The  transfer  to  him  is 
indorsed  on  the  expediente  of  St.  Angastine  in  the  archives, 
and  bears  date  on  the  fourteenth  of  January,  1839. 

The  alleged  gi*ant  to  Bolcoff  makes  no  allusion  to  any 
pretended  purchase  or  exchange  with  the  sisters,  or  of  any 
abandonment  of  their  rights.  It  recites  that  he  himself 
had  petitioned  for  El  Befugio,  a  recital  which  is  inconsistent 
with  his  statement. 

Of  this  document  there  is  no  trace  to  be  found  in  the 
archives  of  the  department,  if  we  except  the  mutilated 
index  of  Jimeno.  The  absence  of  any  such  evidence  of 
itself  throws  a  strong  suspicion  upon  the  character  of  the 
document,  for  it  was  an  essential  part  of  the  system  of 
Mexico  to  preserve  full  record  evidence  of  all  grants  of  the 
public  domain,  and  of  the  proceedings  by  which  they  were 
obtained.  {Pico  v.  7he  United  Sialea,  2  Wallace,  282.)  It 
is  incredible  that  in  a  matter  of  so  much  importance  no 
minute  was  preserved  of  the  grant,  or  of  the  relinquishment 
of  the  sisters.  The  loss  of  the  Toma  de  Bazon  of  that  year 
does  not  account  for  the  absence  of  all  trace  of  either  one 
or  the  other.  No  other  instance  is  found  in  the  archives  of 
the  department  where  a  tract  once  granted  had  been  relin- 
quished or  abandoned  and  a  new  grant  made,  without 
written  evidence  of  the  relinquishment  or  abandonment, 
and  it  is  not  believed  that  any  such  exists. 

The  certificate  by  the  governor  of  the  approval,  by  the 
departmental  assembly,  of  a  grant  to  Bolcoff  is  inconsis- 
tent with  the  alleged  grant  produced.  It  states  that  the 
grant  made  on  the  eighth  of  April,  1889,  in  favor  of  Jose 
Bolcoff,  was  approved  on  the  twenty-second  of  May,  1841, 
yet  it  is  not  pretended  by  the  defendants  that  any  grant  to 
Bolcoff  was  made  on  that  day.  The  grant  produced  bears 
date  the  seventh  of  April,  1841.  The  certificate  purports 
farther  to  quote  the  language  used  by  the  departmental 
assembly  in  this  approval.    There  was  no  session  of  the 
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assembly  in  1841;  at  least  there  is  no  eTidence  in  the  archives 

of  the  department  that  there  was  a  session  in  that  year, 

and  if  the  year  is  erroneously  given,  and  the  approval  of 

May  22,  1840,  is  intended,  that  relates  only  to  the  grant  to 

the  three  sisters,  who  are  therein  designated  by  name,  and      y  C^tC^ 

no  such  language  as  that  granted  is  found  on  the  journals         ^ 

of  the  assembly. 

The  document  purporting  to  be  a  record  of  juridical  pos- 
session given  to  Bolcoff,  July  26,  1842,  bears  the  signature 
of  the  prefect  of  the  district  and  two  attesting  witnesses. 
One  of  the  witnesses  is  unable  to  write,  and  the  body  of  the 
entire  document  is  in  the  handwriting  of  Bolcoff.  The 
other  witness  testifies  that  he  added  his  signature  in  1851, 
when  the  document  was  presented  to  him  by  Bolcoff,  with 
a  request  that  he  should  sign  it,  inasmuch  as  he  had  not 
done  so  when  the  possession  was  given ;  that  at  this  time 
the  document  had  not  the  signature  of  the  prefect  or  of  the 
other  witness,  and  Bolcoff  stated  that  he  was  going  to  them 
for  their  signatures.  Both  of  these  witnesses  testify  em- 
phatically that  there  never  was  but  one  juridical  possession 
of  the  premises,  and,  as  we  have  already  stated,  that  this 
was  delivered  to  the  sisters.  Yet,  Bolcoff  testified  before 
the  land  commission  that  tlie  document  was  signed  by  all 
the  parties  in  the  year  1842. 

The  erasures  in  the  decree  of  concession  and  in  Jimeno*s 
Index  are  not  identical.  The  erasure  in  the  decree  is  only 
of  the  name  of  one  of  the  sisters;  but  the  erasure  in  the 
Index  is  of  the  names  of  all  of  them. 

From  this  examination  of  the  documents  it  is  difficult  to 
resist  the  conclusion  that  they  are  all  false,  and  were  fabri- 
cated by  Bolcoff,  or  some  one  at  his  instigation,  to  defraud 
the  sisters  of  their  property  and  secure  the  title  to  himself. 
Nor  do  we  find  any  relief  from  the  conclusion  by  the  sup- 
port given  to  his  statements  from  the  testimony  of  his  wife, 
and  of  Alvarado  and  Castro.  No  such  irreconcilable  in- 
consistencies as  are  found  between  his  statements  and  the 
documents,  and  between  the  different  documents  them- 
selves, would  exist  if  the  statements  were  true  and  the 
documents  were  genuine. 
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By  the  false  and  fabricated  documents  aud  the  suppres- 
sion or  destruction  of  the  grant  to  the  sisters,  a  confirma- 
tion of  the  claim  under  the  alleged  grant  to  Bolcoff  has 
been  obtained,  and  the  legal  title  secured  to  his  children; 
when  in  truth  and  fact  the  real  title  was  in  the  three  sisters 
and  should  have  been  adjudged  to  them.  Under  these  cir- 
cumstances, upon  obvious  principles  of  j\istice,  the  patent- 
ees and  all  persons  holding  under  them  with  notice  of  the 
claim  to  the  sisters,  should  be  decreed  to  sun*euder  up  the 
title.  The  right  of  the  complainant  to  a  decree  of  this 
character  rests  upon  the  established  doctrine,  that  when- 
ever property  is  acquired  by  fraud,  or  under  such  circum- 
stances as  to  render  it  inequitable  for  the  holder  of  the 
legal  title  to  retain  it,  a  court  of  chancery  will  convert 
him  into  a  trustee  of  the  true  owner.  (1  Spence's  Equity 
Jurisprudence,  4;  Hardy  v.  Harbin,  ante  536.) 

This  is  not  the  case  of  a  confirmation  and  patent  upon  an 
independent  grant  having  no  relations  to  the  proceedings  of 
the  sisters,  but  upon  a  grant  alleged  to  have  been  given  by 
agreement  to  Bolcoff,  as  a  substitute  for  the  one  decreed  to 
the  sisters.  The  case  proceeds  upon  the  ground  that  the 
confirmees  obtained  by  fraud  a  confirmation  in  their  names 
of  the  rights  granted  to  the  sisters,  and  by  reason  of  the 
confirmation  have  secured  the  possession  of  the  legal  title 
to  the  premises.  It  is  the  possession  of  this  legal  title 
which  prevents  the  complainant  from  maintaining  ejectment 
for  the  premises,  and  drives  him  into  a  court  of  chancery 
for  relief. 

In  addition  to  insisting  upon  the  genuineness  and  authen- 
ticity of  the  alleged  grant  to  Bolcoff,  and  other  documents 
produced  in  support  of  his  title,  the  defendants  rely  to  de- 
feat this  suit  upon  several  grounds,  the  principal  of  which 
are: 

First.  That  the  claim  of  the  complainant  is  a  stale  claim 
and  barred  by  the  statute  of  limitations; 

Second.  That  the  complainant  has  no  standing  in  court,  by 
reason  of  the  non-presentation  of  the  claim  of  two  of  the  sis- 
ters to  the  board  of  land  commissioners  for  confirmation,  and 
the  rejection,  by  the  board,  of  the  claim  of  the  other  sister; 
and. 
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Third.  That  the  defeiidauts  are  bona  fidt  purchasers  of 
some  portions  of  the  property  for  a  valuable  consideration, 
without  notice  of  the  claim  of  the  sisters,  and  for  other  por- 
tions have  conveyances  or  releases  from  them. 

1.  In  this  State  the  statute  of  limitations,  as  we  have  had 
occasion  to  observe,  differs  essentially  from  the  English 
statutes,  and  from  statutes  of  limitation  in  most  of  the  other 
States.  Those  statutes  in  terms  apply  only  to  particular 
legal  remedies;  and  courts  of  equity  there  are  said  to  be 
bound  by  them  only  in  cases  of  concurrent  jurisdiction,  and 
in  other  cases  to  act  only  by  analogy  to  the  statutes,  and 
not  in  obedience  to  them.  But  in  this  State  the  statute 
applies  as  well  to  equitable  as  to  legal  remedies.  It  is 
directed  to  the  subject-matter,  and  not  the  form  of  the  pro- 
ceeding, or  the  forum  in  which  it  is  prosecuted.  (Lord  v. 
Morris^  18  Cal.  486;  Hardy  v.  Harbin,  ante  536.) 

There  would  seem,  therefore,  to  be  as  good  reason  for 
requiring  parties  claiming  the  bar  of  the  statute  to  suits  in 
equity  in  this  State,  when  the  objection  is  not  raised  by 
demurrer,  to  plead  such  statute,  or  insist  upon  it  in  the  an- 
swer, as  there  is  for  a  similar  rule  where  the  bar  of  the  stat- 
ute is  invoked  in  actions  at  law.  In  some  cases  such  is  the 
rule  now,  as  in  suits  to  have  an  account  of  rents  and  profits 
of  land.  (See  Prince  v.  Heylin,  1  Atk.  495.)  And  were  it 
necessary,  we  should  not  hesitate  to  hold  that  the  rule  in 
this  State  applies  to  all  cases  in  equity;  but  it  is  not  neces- 
sary now  to  go  so  far.  For  even  where  it  was  not  essential 
by  the  old  rules  to  plead  the  statute  or  to  refer  to  it  in 
terms,  yet  to  claim  any  benefit  of  the  statute,  the  pleader 
was  required  to  state  facts  sufficient  to  bring  the  case  within 
its  operation,  and  then  to  insist  that  by  reason  of  those 
facts  the  remedy  of  the  complainant  was  barred.  This  has 
not  been  done  by  the  defendants  in  this  case;  their  claim, 
made  in  argument  only,  that  the  relief  is  barred  will  not 
answer.  (2  Haddock's  Ch.  309;  Van  Hook  v.  Wkithck,  7 
Paige,  381.) 

2.  The  presentation  or  non-presentation  by  the  sisters  of 
their  claim  under  the  grant  to  the  board  of  land  commis- 
sioners has  nothing  to  do  with  the  equitable  relations  be- 
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tweeu  tbem  and  tbird  parties.  Sach  relations  were  never 
sabmitted  to  tbe  board  for  adjudication.  The  object  of  the 
government  in  creating  that  tribunal  was  to  separate  the 
public  lands  from  those  which  constituted  private  property, 
and  to  discharge  its  treaty  obligations  by  protecting  private 
claims.  As  we  said  in  Hardy  v.  Harbin^  the  only  question 
in  which  the  government  was  concerned  was,  what  interests 
in  land  had  the  former  sovereignty  parted  with,  not  what 
had  transpired  between  private  parties  subsequent  to  the 
action  of  that  sovereignty;  and  so  the  Supreme  Court  of 
the  United  States  "have  frequently  determined,'*  to  quote 
its  own  language,  "that  the  government  had  no  interest  in 
the  contests  between  persons  claiming  &c  post  fado  the 
grant."  {Castro  v.  Hendricks^  23  How.  442.)  And  the  Su- 
preme Court  of  California,  whilst  holding  that  the  legal 
title  was  vested  in  the  confirmee,  has  in  repeated  instances 
declared  that  equities  between  him  and  third  parties  re- 
mained unaffected.  (See  Hardy  v.  Harbin,  where  this  sub- 
ject is  considered  at  length;  also,  Estra^la  v.  Murphy^  19 
Ca).  272;  and  the  recent  decision  in  Salmon  v.  Symonds, 
30  Cal.  301.) 

If,  in  this  case,  after  the  sisters  had  obtained  their  grant, 
Bolcoff  had  fabricated  a  deed  from  them  of  the  properly, 
and  presented  the  claim  in  his  own  name,  and  obtained  a 
confirmation  and  patent,  no  question  could  be  made  against 
their  right  to  demand  a  transfer  to  them  of  the  legal  title. 
He  could  not  be  heard  to  say  that  they  would  have  lost  the 
property  by  non-presentation,  and  that  therefore  he  should 
be  left  alone  in  his  fraudulent  tkcquisition.  His  mouth 
would  be  stopped  by  his  fraud.  Nor,  indeed,  could  it  be 
in  truth  affirmed  bj  any  one  that  the  property  would  have 
ultimately  beeu  lost  to  the  sisters,  and  that  relief  might  not 
have  been  afforded  them  by  appropriate  legislation.  As 
observed  in  the  Hardy  case,  the  finder  of  personal  property 
might  with  equal  propriety  justify  its  detention  on  the 
ground  that  the  true  owner  would  never  have  found  it. 

Now  the  case  supposed  is,  in  all  its  essential  features, 
the  case  at  bar,  the  only  difference  being  the  presentation 
of  a  fabricated  grant  from  the  governor  instead  of  a  fabri- 
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eated  deed  of  the  sisters,  with  a  representation  that  the 
grant  was  issued  to  Bolcoff,  by  agreement  with  the  sisters, 
AS  a  substitute  for  the  one  decreed  to  them,  and,  in  fact, 
issued  to  them.  It  would  be  a  reproach  to  the  administra- 
tion of  justice  if  a  court  of  equity  could  a£ford  no  remedy 
to  the  injured  parties. 

3.  But  whilst  equity  will  reach  the  perpetrator  and  par* 
ties  acquiring  the  property  under  him  without  considera- 
tion or  with  notice  of  the  rights  of  the  real  owners,  it  will 
extend  its  protection  to  purchasers  in  good  faith  for  a  val- 
uable consideration  without  such  notice;  and  there  are 
several  of  the  defendants  who  occupy  this  position.  Some 
of  the  defendants  have  also  conveyances  oi  releases  of  the 
interest  of  two  of  the  sisters.  We  have  looked  enough  into 
the  large  folio  volume  of  two  hundred  and  twenty-seven 
pages,  containing  an  abstract  of  the  different  conveyances 
by  the  sisters  and  parties  claiming  under  them,  and  by  offi- 
cers of  the  law,  and  into  the  circumstances  attending  the 
execution  of  such  conveyances,  to  satisfy  us  that  only  an 
undivided  portion  of  the  tract  granted  to  the  sisters  can  be 
decreed  to  the  plaintiff  under  the  views  expressed  in  this 
opinion;  and  that  the  remaining  portions  will  rest  with  the 
defendants — with  some  of  them  as  bona  fide  purchasers, 
without  notice;  with  others,  as  grantees  of  the  interest  of 
two  of  the  sisters.  An  interlocutory  decree  in  favor  of  the 
complainant  will  be  entered  and  reference  ordered  to  a  mas- 
ter to  report  which  of  the  defendants  are  bona  fide  pur- 
chasers, without  notice  of  the  claim  of  the  sisters;  and  what 
parcels  were  so  purchased,  and  also  of  what  parcels  the  in- 
terest of  the  sisters,  or  any  of  them,  has  been  conveyed  to 
the  defendants,  with  all  necessaiy  particulars;  and  upon 
the  coming  in  and  confirmation  of  his  report,  a  final  decree 
will  be  entered  directing  the  defendants  to  transfer  to  the 
complainant  their  title  to  all  parcels  and  undivided  interests 
in  parcels,  not  thus  acquired  and  held. 

In  accordance  with  the  foregoing  decision  an  interlocu- 
tory decree  in  favor  of  the  complainant  was  entered,  and 
a  reference  ordered  to  a  master,  who,  after  hearing  the 
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proofs,  made  an  elaborate  report  npon  the  matters  referred. 
To  this  report  Tarious  exceptions  were  taken  by  counsel. 
These  exceptions  were  argued  and  all  but  one  were  over- 
ruled, and  a  final  decree  entered.  The  following  opinion 
was  delivered  when  the  decision  on  the  exceptions  was 
made. 

Mr.  Justice  Field.  The  exceptions  are  numerous,  and 
not  always  consistent  with  each  other.  We  shall  not  under- 
take to  pass  upon  them  separately,  but  will  consider  the  prin- 
cipal matters  objected  to  in  the  report  in  the  order  in  which 
they  are  treated  by  the  master.  The  first  matter  of  excep- 
tion is  the  ruling  upon  the  proof  of  service  of  the  sum- 
mons in  the  case  of  Moses  A,  Header  v.  Jose  Bdcoff  and  Ma- 
ria Candida^  his  loife,  and  others. 

It  appears  in  evidence  that  on  the  nineteenth  of  March, 
1853,  Bolcoff  and  his  wife  and  two  sons  executed  a  mort- 
gage to  Meader  upon  a  portion  of  the  premises,  being  a 
^  tract  of  about  three  miles  square,  toJjheir  joint  and  several 

^^^/^  promissory  note  of  $8073,  drawing  interest  at  the  rate  of 

three  per  cent,  a  month.  The  case  referred  to  was  a  suit  to 
foreclose  this  mortgage.  The  proof  of  service  consisted  in 
two  certificates  of  the  sheriff — one  indorsed  upon  the  sum- 
mons, and  one  upon  a  certified  copy  of  the  complaint.  The 
first  certificate  was  as  follows :  ''  Personally  served  the  within 

summons  on  Maria  Candida  Bolcoff,  by  delivery  of  a  true 

of  this  writ,  attached  to  a  certified  copy  of  complaint.  The 
said  defendant  refused  to  take  the  writ.  I  laid  it  on  a  chair 
in  the  presence  of  said  defendant  and  in  the  presence  of  one 
Frank  Boan.  Santa  Cruz,  June  Jl3,  1855."  The  second  cer- 
tificate is  dated  June  19,  1855,  and  is  to  the  effect  that  on 
the  thirteenth  of  June  the  sheriff  Served  the  complaint  on 
the  defendant  by  personally  delivering  to  her,  in  the  town 

of  Santa  Cruz,  a  true of  the  complaint  attached  to  a 

true  copy  of  the  summons. 

Two  objections  are  taken  to  these  certificates:  1.  That 
they  do  not  show  a  seiTice  of  a  copy  of  the  summons;  and 
2.  That  a  deposit  of  the  paper  designated  on  a  chair  in  the 
presence  of  the  defendant,  upon  her  refusal  to  receive  it, 
was  not  a  sufficient  delivery. 
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We  do  not  think  either  of  the  objections  well  taken.  The 
blanks  in  both  certificates  should  have  been  filled  with  the 
-word  "copy,"  but  no  one  could  possibly  be  misled  by  the 
omission,  or  hesitate  as  to  'the  word  to  be  supplied.  Were 
this  otherwise,  the  omission  in  one  certificate  is  cured  by 
the  statement  in  the  other.  The  two  certificates  taken  to- 
gether show  a  compliance  with  the  requirements  of  the 
statute.  (See  Billings  v.  Boadkouse,  5  Cal.  71;  and  Moore 
V.  Semple,  11  Cal.  360.) 

.  The  second  objection  is  no  better  than  the  first.  If  a  de- 
fendant declines  to  receive  from  the  proper  officer  a  paper 
presented  by  him  for  service,  he  may  deposit  it  at  any  con- 
venient place  in  the  presence  of  the  partj'.  The  objection 
that  the  officer  did  not  explain  the  character  of  the  paper 
cannot  be  heard  from  the  defendant.  She  should  have  re- 
ceived it,  and  examined  it  herself,  or  if  unable  to  read, 
sought  an  explanation  of  its  purport  from  those  who  could* 
Had  she  desired  it,  the  officer  would  have  given  her  the 
necessary  information.  The  ruling  of  the  master  upon  the 
sufficiency  of  the  proof  of  service  was  correct. 

But  independent  of  the  certificates,  the  service  is  suffi- 
ciently shown  by  the  decree  itself.  That  recites,  among 
other  things,  that  it  appeared  to  the  court  that  all  of  the 
defendants  had  been  legally  summoned.  The  fact  was  an 
essential  preliminary  to  the  entry  of  the  decree,  and  of  facts  ^ 
of  that  nature  the  recital  is  prima  facie  evidence.  {Com' 
slock  V.  Crawfordy  3  Wal.  396;  Barber  v.  Winslow,  12  Wend. 
102;  Forter  v.  Merchants'  Bank,  28  N.  T.  641.) 

In  the  foreclosure  suit  a  decree  was  rendered  July  3, 
1855,  directing  that  the  mortgaged  premises  be  sold;  that 
the  complainant  recover  against  the  mortgagors  the  amount 
of  the  promissory  note,  principal  and  interest,  which  was 
stated,  besides  the  costs;  that  the  proceeds  of  the  sale  be 
applied  to  the  payment  of  that  amount;*  that  any  surplus 
remaining  be  paid  to  the  mortgagors,  and  that  execution 
issue  against  them  for  any  deficiency.  Under  this  decree, 
the  mortgaged  premises  were  sold,  and  were  bid  in  by 
Header,  to  whom  a  deed  was  subsequently  executed  by  the 
sheriff.     The  proceeds  received  did  not  pay  the  amount  due 
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on  the  mortgage.  A  cleficieney  of  over  $7000  remained. 
For  this  deficiency  an  execution  was  issued,  and  a  sale  was 
made  thereunder  of  the  separate  property  of  Candida  in  the 
balance  of  the  rancho  El  Befngio,  which  at  that  time  con- 
sisted of  two  undivided  thirds.  At  the  sale,  Header  be- 
came the  purchaser,  and  in  due  time  received  the  sheriff's 
deed.  The  master  held  the  present  judgment  against  Can- 
dida and  the  sale  under  it  void,  and  this  ruling  constitutes 
tlie  second  matter  of  exception  to  his  report. 

We  think  the  ruling  was  clearly  correct.  Except  in  cer- 
tain special  cases,  to  which  we  will  presently  refer,  a  married 
woman  is  incapable  of  contracting  a  personal  obligation. 
Her  disability,  arising  from  her  coverture,  prevails  in  all  its 
force  in  this  State  as  at  common  law.  By  no  form  of  ac- 
knowledgment, or  mode  of  execution,  can  this  disability  be 
overcome.  Her  signature  will  not  impart  validity  to  the 
contract;  nor  will  her  uniting  in  its  execution  with  her  hus- 
band render  it  any  more  than  his  personal  obligation. 

It  is  true  that  in  some  States  equity  will  impose,  as  a 
charge  upon  her  separate  estate,  the  payment  of  a  debt  con- 
tracted for  the  benefit  of  such  estate,  or  for  her  own  benefit 
upon  its  credit,  but  this  liability  of  her  separate  estate  does 
not  exist  even  there,  according  to  the  later  and  better  con- 
sidered cases,  unless  the  engagement  of  the  wife  specifically 
relate  to  such  estate,  or  indicate  an  intention  specifically  to 
charge  it.  (Ycde  v.  Dederei\  18  N.  Y.  269;  same  case,  22  Id. 
451.)  In  this  State  her  separate  estate  cannot  be  charged 
except  by  instrument  in  writing  executed  both  by  herself 
and  husband.  {Maclay  v.  Love  el  al,^  25  Cal.  367.) 

The  special  cases  referred  to,  where  this  disability  does 
not  exist  with  a  married  woman,  are  those  where  she  acts 
as  sole  trader  by  the  custom  of  London,  or  in  this  country 
by  special  legislation,  or  where  she  is  obliged  from  neces- 
sity to  act  as  a  feme  sole^  as  where  her  husband  lias  ab- 
sconded and  abjured  the  country,  or  has  been  exiled,  or  has 
been  imprisoned  for  life  or  years.  In  these  last-mentioned 
cases,  the  husband  is  regarded  as  civilly  dead,  and  the  wife 
as  being  in  a  state  of  widowhood.  Except  in  such  cases  as 
these  the  common  law  rule  prevails. 
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The  case  at  bar  is  not  one  of  the  exceptional  cases.  It 
does  not  rest  upon  any  valid  obligation  of  Candida.  The 
promissory  note,  for  the  security  of  which  the  mortgage 
was  executed,  was  not  binding  upon  her.  It  was  only  bind- 
ing upon  her  husband  and  her  sons.  The  execution  of  the 
mortgage  created  an  incumbrance  upon  her  iuterest  in  the 
property  described  therein,  but  it  did  not  relate  to  or  affect 
her  interest  in  any  other  property. 

The  general  doctrine,  as  we  have  stated  it,  is  not  contro- 
verted by  counsel.  Their  position  is,  that  the  court  which 
rendered  the  decree  and  ordered  execution  for  the  balance, 
had  jurisdiction  over  the  parties  and  the  subject-matter  of 
the  suit — the  enforcement  of  payment  of  the  debt  by  direct- 
ing a  sale  of  the  mortgaged  premises  and  execution  for 
auy  deficiency  in  the  proceeds;  and  that  its  decree,  how- 
ever erroneous,  cannot  be  questioned  collaterally. 

The  general  binding  force  of  judgments  and  decrees  of 
courts,  where  they  have  jurisdiction  over  the  parties  and 
the  subject-matter,  is  admitted.  Such  judgments  and  de- 
crees are  binding  until  reversed  by  regular  proceedings; 
but  the  very  question  presented  here  is,  had  the  court, 
which  acted  in  this  case,  any  jurisdiction  to  render  a  per- 
sonal judgment  upon  the  contract  of  a  married  woman,  and 
to  direct  the  enforcement  of  the  judgment  by  execution 
against  her  property,  except  in  the  special  cases  mentioned. 

To  this  question  we  think  that  there  can  be  only  one 
answer,  and  that  this  answer  must  be  in  the  negative.  All 
courts,  even  such  as  are  designated  courts  of  superior  or 
general  authority,  are  more  or  less  limited  in  their  juris- 
diction; they  are  limited  to  a  particular  kind  of  cases,  such 
as  civil  or  criminal;  or  to  particular  modes  of  administering 
relief,  such  as  legal  or  equitable;  or  to  transactions  of  a 
special  character,  such  as  arise  upon  the  high  seas,  or  to 
the  use  of  particular  process  in  the  enforcement  of  their 
judgments. 

Now,  by  the  general  law  a  married  woman  cannot  be 
personally  bound  by  her  contract;  nor  can  she,  by  the 
general  law,  be  subjected  on  her  contract  to  a  personal 
judgment.     It  matters  not  upon  what  consideration  the 
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contract  is  made;  that  inquiry  cannot  be  had,  nor  the 
further  inquiry,  whether  equity  may  not  furnish  some  relief 
from  the  separate  property  of  the  party.  However  these 
inquiries  might  result,  no  personal  judgment  could  follow; 
for  such  judgment  upon  the  contract  no  court  is  competent 
to  render.  In  this  respect  the  jurisdiction  of  every  court 
is  limited.  Various  reasons  are  assigned  for  this  limita- 
tion, some  of  which  would  not  be  applicable  under  our 
altered  laws.  Beeves,  in  his  treatise  on  Baron  and  Femme, 
states  'Hhat  no  action  at  law  can  be  maintained  against 
her.  For  the  judgment  in  that  case  would  subject  her 
person  to  imprisonment;  and  thus  the  husband's  right  to 
the  person  of  his  wife  would  be  infringed,  which  the  law 
will  not  permit  in  any  case  of  a  civil  concern."  *'  And  for 
the  same  reason,"  he  continues,  ^' there  can  be  no  personal 
decree  against  her  in  chancery.  It  must  be  one  that 
reaches  her  property  only." 

Whatever  may  have  been  the  reason  originally  assigned 
for  the  limitations  upon  the  authority  of  the  courts,  the 
existence  of  the  limitation  is  unquestionable. 

In  Wallace  v.  Rippon  and  wife  (2  Bay,  S.  C.  112),  judg- 
ment had  been  taken  against  the  wife  jointly  with  the 
husband  upon  a  bond  signed  by  both,  and  on  the  execution 
issued  she  was  arrested.  On  a  motion  for  her  discharge 
her  counsel  contended  that  as  she  was  under  coverture  at 
the  time  the  bond  was  given,  it  was  absolutely  null  and 
void,  and  that  all  proceedings  upon  it  were  equally  so. 
On  the  other  hand,  it  was  argued  that  she  was  a  feme  sole 
dealer,  and  had  the  right,  under  a  special  agreement  of  her 
husband,  pursuant  to  an  act  of  the  State,  to  make  such 
contracts,  and  that  having  done  so  she  was  bound  in  her 
person  and  estate  to  fulfill  them.  But  the  judges  were  all 
of  opinion  that  the  bond  was  "originally  void  as  to  her, 
and  consequently  all  the  proceedings  upon  it  were  void 
also.  That  a  feme  covert  ma}'  be  made  a  sole  trader 
under  tlie  act  of  assembly,  and  even  in  some  cases  by  the 
common  law,  but  then  that  must  always  be  set  forth  in  the 
original  contract,  and  specially  shown  in  the  legal  pro- 
ceedings, and  alleged  in  the  record,  as  it  is  a  deviation 
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from  the  general  law  of  the  land.  In  the  present  case 
there  is  no  such  allegation;  consequently  all  the  proceed- 
ings upon  the  face  of  them  are  absolutely  void  as  against 
her,  but  are  good  and  valid  against  the  husband."  She 
was  accordingly  discharged. 

In  OHfflth  V.  Clarke  (18  Md.  457)  a  bill  was  filed  to  enjoin 
the  enforcement  out  of  the  separate  estate  of  the  wife  of  a 
personal  judgment  entered  by  default  against  herself  and 
husband  upon  a  note  signed  by  both.  The  lower  court  of 
Maryland  having  refused  to  dissolve  an  injunction  issued, 
the  case  went  to  the  court  of  appeals  of  the  State.  It  was 
there  urged  that  the  judgment  could  not  be  impeached  on 
the  ground  of  coverture  or  any  other  ground  which  could 
have  been  used  as  a  defense  at  law.  But  the  court  said 
that  the  note  signed  by  the  wife  could  not  be  enforced  by 
any  proceedings  at  law,  and  that  the  judgment  entered 
against  her  by  default  was  a  nullity. 

In  Morse  v.  Tappan  (3  Gray,  411),  it  was  held  by  the 
Supreme  Court  of  Massachusetts  that  a  judgment  recov- 
ered against  a  married  woman  was  void,  though  founded 
upon  a  contract  made  by  her  in  carrying  on  business  on 
her  own  account  and  while  living  separate  from  her  hus- 
band. The  action  was  brought  upon  the  judgment  which 
had  been  recovered  against  her  by  default  upon  a  note 
given  by  her  for  articles  necessary  to  carry  on  her  business, 
which  was  that  of  a  keeper  of  a  boarding-house.  The 
court  said:  "The  fact  that  the  defendant  was  a  married 
women  when  the  judgment  was  rendered  against  her, 
would  alone  be  a  good  bar  to  this  action.  It  would  be  the 
same  as  if  she  had  entered  into  an  obligation  by  bond  at 
the  same  time,  to  which  she  must  have  pleaded  non  est 
factum.  A  judgment  is  in  the  nature  of  a  contract;  it  is  a 
specialty  and  creates  a  debt,  and  to  have  that  effect  it  must 
be  taken  against  one  capable  of  contracting  a  debt." 

In  Dotoner  v.  Scoit  (3  Whar.  309),  the  Supreme  Court  of 
Pennsylvania  held  that  a  judgment  which  had  been  entered 
upon  a  bond  and  warrant  of  attorney  executed  by  a  married 
woman  with  her  husband  was  void,  and  that  a  judgment 
obtained  upon  a  scire  facias  issued  thereon  was  also  void  as 
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respects  her  and  her  estate.  The  case  of  CaldweU  v.  Waltei's, 
iu  the  same  court,  is  of  similar  import.  (18  Penn.  Slate 
Eep.  19.) 

The  cases  cited  by  counsel  from  the  reports  of  the  Su- 
preme Court  of  Texas  would  appear  to  be  opposed  to  this 
view.  By  that  court  it  has  been  held  that  a  personal  judg- 
ment against  a  married  woman  is  valid  until  reversed  on 
appeal,  and  that  under  the  execution  issued  thereon  her 
separate  estate  may  be  sold.  This  was  held  in  Howard  and 
Wife  V.  NoHh  (5  Texas,  290),  where  the  judgment  had  been 
rendered  against  husband  and  wife  for  fraudulent  repre- 
sentations iu  the  sale  of  land.  ''  The  acts  of  femes  coveii  in 
pais,'^  said  the  court,  ''may  be,  and  frequently  are,  void; 
yet  this  does  not  impair  the  conclusive  force  of  judgments 
to  which  they  are  parties;  and  if  they  be  not  reversed  on 
error  or  appeal,  their  effects  cannot  be  gainsaid,  when  they 
are  enforced  by  ultimate  process,  or  where  they  are  brought 
to  bear  on  their  rights,  in  any  future  controversy."  And 
the  same  doctrine  has  been  applied  there  to  personal  judg- 
ments entered  upon  contracts  of  married  women;  such  at 
least  we  infer  to  be  the  fact,  from  the  refusal  of  that  court 
to^  reverse,  on  appeal,  such  judgments,  when  rendered  by 
default  or  consent.  (Laird  v.  Thomas,  22  Texas,  276;  Bul- 
lock V.  Buy(e}\  24  Id.  9.)  These  decisions  are  exceptional, 
and  proceed  upon  the  peculiar  statute  of  Texas  respecting 
the  rights  and  powers  of  married  women,  and  do  not  affect 
the  general  rule  of  law  which  prevails  here. 

The  claim  of  the  defendant  Courtis  covers  about  two- 
thirds  of  the  entire  rancho.  He  deraigns  his  title  from 
Bolcoff  and  wife  through  their  conveyance  to  Augustus  Le 
Plongeon,  dated  November  21,  1857.  The  master  held  that 
the  certificate  made  by  the  county  clerk  of  the  acknowledg- 
ment of  the  wife,  Candida,  of  the  execution  of  this  convey- 
ance was  radically  defective;  and  this  holding  constitutes 
another  ground  of  exception  to  his  report.  The  certificate 
was  held  defective  iu  two  particulars:  1.  That  it  does  not 
state  that  the  contents  of  the  deed  were  made  known  to  her 
by  the  officer  himself,  but  only  through  a  sworn  interpreter; 
and,  2.  That  it  does  not  state  to  whom  the  acknowledgment 
was  made. 


Dist.  Cal.]  Norton  t;.  Header.  625 

1866.1  Opiuiou  of  the  Court  -Mr.  Justice  Fielil. 

The  certificate  states  in  the  first  place  the  personal  ap- 
pearance of  the  grantors  before  the  officer;  his  knowledge 
that  they  were  the  persons  described  in,  and  who  executed 
the  conveyance;  and  the  acknowledgment  of  both  to  him  of 
their  free  and  voluntary  execution  of  the  iustnimeut,  for 
the  uses  and  purposes  therein  mentioned.  It  then  proceeds 
to  give  the  separate  acknowledgment  of  the  wife,  and  states 
that  on  an  examination  separate  and  apart,  and  without  the 
hearing  of  her  husband,  on  being  made  acquainted  with 
the  contents  of  the  conveyance  ''  through  Frank  Alziue,  an 
interpreter  duly  sworn,"  acknowledged  that  she  executed 
the  same,  without  fear  or  compulsion,  or  undue  iufluence  of 
her  husband,  and  that  she  did  not  wish  to  retract  the  exe- 
cution of  the  same. 

The  certificate  is  sufficient  in  all  particulars.  The  officer 
taking  the  acknowledgment  of  a  married  woman  to  a  con- 
veyance is  directed  to  see  that  she  is  made  acquainted  with 
the  contents  of  the  instrument.  He  is  thus  authorized  and 
required  to  use  the  ordinary  and  customary  mode  of  com- 
municating the  information  to  her.  If  she  understands  our 
language,  that  would  be  the  appropriate  vehicle  of  commu* 
nication;  if  a  foreigner,  ignorant  of  our  lauguoge,  the  em- 
ployment of  a  sworn  interpreter  would  be  the  natural  means 
in  analogy  to  the  course  pursued  in  taking  testimony  in  the 
courts  of  justice;  if  deaf  and  she  reads  writing,  the  informa- 
tion might  be  given  by  the  pen;  or,  if  she  understood  them, 
by  the  signs  employed  by  mutes.  The  officer  will  comply 
with  the  law  when  he  avails  himself  of  the  common  means 
used  by  men  in  the  ordinary  transactions  of  life,  exacting 
from  the  agents  employed  the  security  of  an  oath.  It  is 
not  necessary,  however,  for  him  to  state  in  his  certificate  in 
what  manner  the  information  is  imparted. 

The  second  objection  is  without  force.  The  certificate 
first  states  the  fact  of  acknowledgment  by  both  husband  and 
wife  to  the  officer,  and  then  proceeds  to  give  th^  character 
of  the  separate  acknowledgment;  which  means  of  course 
the  separate  acknowledgment  to  himself,  not  to  any  other 
person. 

The  deed  of  Plongeon  to  Touchard,  through  which  the 
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defendant  Conrtis  traces  his  title,  in  terms  excepts  from  its 
operation  several  tracts  of  land — ^among  others  a  tract  con- 
veyed to  Ignacio  Castro,  by  deed  dated  September  3,  1856. 
The  counsel  of  Courtis  objects  to  the  exception  as  void  for 
uncertainty,  and  cites  the  case  of  Jackson  v.  Hudson  (3 
Johns.  387),  where  the  court  said:  ''An  exception  in  a  deed 
is  always  to  be  taken  most  favorably  for  the  grantee,  and  if 
it  be  not  set  down  and  described  with  certainty,  the  grantee 
shall  have  the  benefit  of  the  defect.'*  In  that  case  two  deeds 
were  in  evidence,  containing  exceptions;  one  of  them  was 
for  one-half  of  certain  patented  premises,  and  the  excep- 
tion was  of  **  one  thousand  acres  before  conveyed  to  David 
Schuyler."  The  other  deed  was  for  one-fourth  of  the  pat- 
ent, and  the  exception  was  of  ''five  hundred  acres  before 
conveyed  "  to  the  same  person.  It  did  not  appear  in  what 
part  of  the  tract  covered  by  the  patent  these  two  parcels 
had  been  located,  and  there  was  sufficient  land  to  supply 
them  without  touching  any  part  of  the  premises  in  contro- 
versy. As  the  deeds  were  not  explicit  in  this  respect,  the 
court  held  that  the  grantee  was  at  liberty  to  locate  the  ex- 
cepted tracts  on  whatever  part  of  the  patent  he  pleased  as 
against  any  other  person  but  Schuyler;  observing  that 
where  a  deed  may  inure  in  different  ways  the  grantee  shall 
have  his  election  which  way  to  take  it,  and  then  lays  down 
the  general  rule  cited  by  counsel.  There  is  nothing  in  this 
decision  which  supports  the  objection  taken  in  this  case. 
Here  the  deed  to  Ignacio,  which  is  referred  to,  does  locate 
the  excepted  tract  and  give  with  precision  its  boundaries. 
There  is  no  uncertainty  in  an  exception  in  the  sense  of  the 
rule,  where  reference  is  made  to  the  deed  of  the  property 
for  a  description  of  the  excepted  tract.  Here  the  only  un- 
certainty is  as  to  the  deed  mentioned;  but  the  name  of  its 
grantee  and  its  date  being  given,  enough  is  presented  to 
lead  to  inquiry;  and  slight  inquiry  would  have  furnished  all 
required  information. 

The  defendants,  the  Santa  Cruz  Petroleum  Oil  Works  Com- 
pany, hold  two  undivided  thirds  of  the  tract  of  five  hundred 
acres  claimed  by  them,  through  sundry  mesne  conveyances 
from  two  of  the  sisters.   They  insist,  moreover,  that  they  are 
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entitled  to  bold  the  entire  interest  as  bona  fide  purchasers 
for  valne  without  notice.  We  think  it  very  clear,  from  the 
evidence  presented,  that  the  parties  purchased  in  the  belief 
that  they  were  acquiring  a  good  title;  and  they  were  ad- 
vised, and  acted  upon  the  opinion,  that  the  patent  to  Bolcoff 
settled  adversely  to  the  claims  of  the  sisters  all  question  as 
to  the  title  of  the  land,  and  that  they  paid  a  full  price  for 
the  premises.  That  they  acted  honestly  there  is  no  doubt; 
but  still  it  is  clear  that  they  acted  with  full  knowledge  of  the 
pretensions  made  by  the  sisters.  The  question,  therefore, 
is  not  as  to  the  good  faith  of  the  parties — mere  good  faith 
cannot  transfer  title  from  one  who  does  not  possess  it — but 
whether  they  constitute  in  the  sense  of  the  law  such  bona 
fide  purchasers  as  will  entitle  them  to  hold  the  apparent 
title  which  they  acquired  against  the  true  owner.  The  law 
does  not  intend  to  give  one  man's  property  to  another, 
though  the  latter  may  have  ignorantly  paid  to  a  stranger 
its  true  value.  But  there  are  certain  evidences  of  owner- 
ship, upon  which  it  is  important,  for  the  interests  of  society, 
that  parties  in  the  purchase  of  property  should  be  able  to 
rely  with  confidence.  Whoever  purchases  for  a  valuable 
consideration,  relying  solely  upon  these  evidences,  without 
notice  of  other  claims,  is  protected  in  his  purchase.  But 
the  position  of  the  purchaser  is  entirely  changed  when  he 
has  at  the  time  notice  of  the  claims  of  others  to  the  prop- 
erty. He  is  then  put  upon  inquiry  as  to  the  nature  and 
extent  of  the  claims,  and  must  act  at  his  peril.  He  cannot 
afterward  invoke  the  protection  of  the  courts  against  what 
he  knew  existed  at  the  time,  however  thorough  may  have 
been  his  investigations  as  to  the  grounds  of  such  claims,  or 
complete  his  conviction  of  their  worthlessness. 

Now,  in  the  present  case,  it  is  clear,  as  we  have  already 
stated,  that  the  defendants,  the  Petroleum  Oil  Works  Com- 
pany, were  informed  of  the  pretensions  made  by  the  sisters; 
that  they  knew  that  these  pretensions  had  been  asserted  in 
the  courts;  that  they  were  not  abandoned;  that  for  one 
parcel  at  least  a  recovery  had  been  had  upon  the  title  of  the 
sisters;  and  that  conveyances  had  been  made  by  the  sisters 
to  the  grantee  of  the  complainant.     The  abstract  of  title 
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furnished  these  defendants  before  completing  their  par- 
chase,  gave  them  the  information.  They,  therefore,  par- 
chased  with  notice,  and  must  take  the  consequences  of  their 
error  of  judgment. 

The  defendant  Bjan  asserts  a  claim  to  one  undivided 
third  of  a  league  in  the  rancho,  under  Joseph  8.  Majors  and 
Maria  de  Los  Angeles,  his  wife,  one  of  the  three  sisters. 
The  claim  is  founded  upon  two  instruments: 

1.  A  deed  from  Majors  of  his  interest  in  the  undivided 
third,  for  legal  services  to  be  rendered  in  the  recovery  of, 
or  in  defending  the  claim  of  Majors  to  one  third  of  the 
rancho. 

2.  An  instrument  executed  and  acknowledged  by  Los 
Angeles  purporting  to  ratify  the  contract  and  deed  of  her 
husband.  Neither  instrument  bears  any  date,  but  the  first 
was  acknowledged  on  the  seventeenth  of  October,  1855, 
and  the  second  was  acknowledged  on  the  sixteenth  of  June, 
1858,  and  also  on  the  twenty-seventh  of  A.ugust  of  the  same 
year.  The  two  instruments  are  attached  together,  and  it  is 
contended  that  they  are  to  be  regarded  as  one  instrument, 
and  to  have  the  effect  of  a  joint  conveyance. 

There  is  nothing  in  the  position;  Majors  never  had  any 
interest  to  convey.  A  ratification  by  his  wife  of  his  deed 
would  have  been  ineffectual  to  pass  her  title.  But  a  married 
woman  cannot,  by  an  instrument  executed  by  herself  alone, 
ratify  an  instrument  which  she  never  executed.  She  can- 
not ratify  an  act  confessedly  done  in  disregard  of  the  re- 
quirements of  the  statute,  by  a  second  act  in  which  all  the 
formalities  essential  to  the  validity  of  the  original  act  are 
omitted.  A  valid  act  cannot  be  accomplished  by  two  illegal 
attempts  at  its  execution. 

This  concludes  our  examination  of  all  the  matters  objected 
to  which  are  deemed  of  suflScient  importance  to  require 
special  notice.  The  alternative  reports  of  the  master,  made 
upon  the  hypothesis  that  his  own  view  of  the  certificate  of 
acknowledgment  to  the  deed  of  Plungeon  might  be  errone- 
ous, and  that  such  certificate  might  be  held  valid,  will  be 
adopted  in  lieu  of  the  report  made.  All  the  exceptions  of 
the  defendants,  which  are  not  sustained  by  this  opinion,  are 
disallowed. 
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An  order  in  conformity  with  the  views  here  expressed 
will  be  entered;  and  the  case  will  be  referred  to  the  master 
to  prepare  the  draft  of  a  final  decree  to  be  entered  in  the 
cause.  In  settling  the  form  of  ^the  decree,  the  master  will 
fix  a  day  for  the  hearing  of  the  parties. 

This  case  was  appealed  to  the  Supreme  Court  under  the 
title  of  Moses  A,  Meadev  et  ai.  v.  Cliarles  E,  Norton,  where 
the  decree  was  affirmed.     (See  11  Wallace,  442.) 


United  States  v.  Michael  Reese. 

Circuit  Coubt,  Northern  District  op  California, 

October  9,  1866. 

1.  CoKSTBUCTZON  OF  AcT  OF  Mabch  3,  1823,  AS  TO  FoBOBBT. —  The  first  sec- 

tion of  the  act  of  March  3,  1823,  for  the  puniBhmeut  of  frauds  committed 
on  the  government  of  the  United  States  (3  United  States  Statutes,  771), 
applies  only  to  instmrnents  altered  or  forged  for  the  purpose  of  obtain- 
ing mone3's  from  the  United  States,  their  officers  or  agents. 

2.  FoBGRBY  OF  Mbxioan  Gbant  Titlk-Papkbs. — There  was  no  act  of  Con- 

gress, previous  to  that  of  May  18,  1858  (11  United  States  Scututes,  290), 
covering  cases  of  the  altering  or  forging  of  documents  or  title  papers, 
or  the  uttering  or  publishing  them  as  tnie,  for  the  purpose  of  establish- 
ing against  the  United  States  a  claim  to  land  in  California. 

3.  Can  Pebjobt  bk  Committbd  Uni>kb  Void  Indictmbmt?  —  It  seems  that 

an  indictment  found  for  an  act  which  does  not  constitute  an  o£feiise 
under  the  laws  of  the  United  States,  is  still  **  a  suit,  controversy,  matter 
or  cause  depending,'*  in  which  perjury  may  be  committed. 

4.  J0BISDIGTION  TO  ImQCTIBK  INTO  ALL  ACTS  ChABOKD  TO  BK   PuBLIO  OffKNSES. 

— Although  there  are  no  offenses  against  the  United  States,  except  such 
as  are  declared  by  special  enactment,  and  the  criminal  jurisdiction  of  the 
Circuit  Court  is  in  this  respect  limited,  yet  it  has  jurisdiction  to  inquire 
into  and  pass  upon  all  acts  charged  by  competent  authority  to  be  public 
offenses,  and  presented  to  it  by  such  authority  for  its  consideration. 

5.  BscoaNizANGK  OF  Bail  Bindino  Though  Indictment  Void.  —  If,  whilst 

objections  to  an  indictment  are  under  consideration,  the  accused  is 
admitted  to  bail,  the  recognizance  will  be  of  binding  obligation  though 
the  indictment  should  eventually  be  adjudged  void. 

6.  Bbcognizangk  of  Bail  Embbaging  Auounts  on  Sepabatb  Indicticentb. — 

A  recognizance  of  bail  embracing  the  amounts  required  upon  two 
separate  indictments,  is  not  on  that  account  objectionable. 

Before  Mr.  Justice  Field. 
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This  was  an  actiou  upon  a  recognizance  of  bail,  and  was 
tried  upon  stipulation  of  the  parties  bv  the  court  without 
the  intervention  of  a  jury,  at  the  June  term  of  1866.  The 
court  found  for  the  United  States.  The  facts  are  suffi- 
ciently stated  in  its  opinion. 

Delos  Lake,  United  States  Alioimey,  for  the  United  States. 

E.  Casserly,  for  defendant. 

Mr.  Justice  Field.  In  December,  1856,  Jose  T.  Liman- 
tour  was  indicted  by  the  grand  jury  of  the  Circuit  Court  of 
the  United  States  for  uttering  and  presenting  as  true  to 
the  board  .Qf  land  commissioners,  created  under  the  act  of 
March  3,  1851,  to  ascertain  and  settle  private  land  claims 
in  the  State  of  California,  a  false  writing,  purporting  to  be 
a  grant  of  certain  described  lands  from  the  Mexican  govern- 
ment, with  intent  to  defraud  the  United  States,  knowing  the 
same  to  be  false.  To  this  indictment  Limantour  appeared 
and  pleaded  not  guilty.  He  was  then  admitted  to  bail  on 
motion  of  his  counsel,  the  amount  being  fixed  at  $30,000. 

Soon  after  the  issue  was  thus  joined,  a  motion  was  made 
on  the  part  of  the  United  States  to  set  the  case  for  trial 
early  in  January,  1857.  This  motion  was  resisted,  and  at 
the  same  time  application  was  made  on  the  part  of  Liman- 
tour for  a  continuance  of  the  cause,  and  in  support  of  the 
application  his  affidavit  was  read,  in  which  he  asserted  the 
genuineness  of  the  grant  alleged  by  the  United  States  to 
have  been  forged;  and  that  it  was  made  at  the  time  and  by 
the  officers  as  averred  by  him.  For  alleged  pei-jury  in 
making  this  affidavit,  the  grand  juiy  soon  afterward  found 
a  second  indictment  against  him.  To  this  indictment  he 
also  appeared  and  pleaded  not  guilty,  and  upon  the  motion 
of  his  counsel  was  admitted  to  bail,  its  amount  being  fixed 
at  $5000. 

By  order  of  the  court  the  recognizance  of  bail  was  taken 
in  one  instrument,  the  obligation  of  the  sureties  being  the 
amount  required  in  both  cases.  The  defendant  Michael 
Beese  and  one  Manuel  Castro  became  the  sureties  of  Lim- 
antour, binding  themselves  jointly  and  severally  in  the  sum 
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designated.  It  is  upon  this  recognizance  that  the  present 
action  is  brought.  It  recites  the  finding  and  presentment 
of  the  two  indictments,  the  commitment  of  the  defendant 
thereon,  and  the  order  of  the  court  for  his  discharge  on 
furnishing  the  required  bail,  and  is  conditioned  that  the 
defendant  shall  personally  appear  at  the  next  term  of  the 
court,  and  at  any  subsequent  term  thereafter,  "to  answer 
all  such  matters  and  things  as  shall  be  objected  against 
him,"  and  to  abide  the  order  of  the  court,  and  not  depart 
therefrom  without  leave  first  obtained.  This  recognizance 
is  dated  the  fifth  of  February,  1857. 

At  a  subsequent  term  of  the  Circuit  Court  in  August  of 
that  year,  the  defendant  appeared  for  trial  in  both  cases, 
with  witnesses  in  attendance  from  the  city  of  Mexico.  The 
district  attorney  thereupon  moved  for  a  postponement  of 
the  trials.  At  this  time  two  cases  of  Limantour  for  land 
claimed  under  alleged  Mexican  grants  were  pending  in  the 
District  Court  of  the  United  States,  on  appeal  from  decrees 
of  the  land  commissionei-s,  by  whom  the  claims  had  been 
confirmed.  One  of  the  cases  was  for  a  claim  under  the  al- 
leged forged  grant.  The  witnesses  in  attendance  were  per- 
sons who  had  been  brought  from  Mexico  to  testify  in  the 
laud  cases.  It  was  therefore  stipulated  between  the  counsel 
of  the  parties:  on  the  one  side,  that  the  postponement  de- 
sired by  the  government  should  be  assented  to;  and  on  the 
other  side,  that  neither  of  the  criminal  actions  should  be 
brought  to  trial  until  after  final  decrees  had  been  rendered 
in  tlie  two  land  cases  by  the  District  Court;  and  if  both  or 
either  of  the  decrees  were  in  favor  of  the  claimant,  the  crim- 
inal actions  should  be  dismissed  by  the  United  States;  but 
if  the  decrees  were  adverse  to  the  claimant,  reasonable  time 
should  be  given  him  to  prepare  for  the  trial  of  the  criminal 
actions,  and  to  procure  the  attendance  of  such  of  his  wit- 
nesses as  resided  without  the  State  of  California.  The 
stipulation  was  entered  on  the  minutes  of  the  court,  and  the 
postponement  desired  was  granted  in  accordance  with  its 
terms. 

In  December,  1858,  the  District  Court,  by  its  decrees, 
rejected  the  claims  of  Limantour  in  the  laud  cases;  and 
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soon  afterward  the  district  attoruey  moved  that  the  oriminal 
actions  be  set  for  trial.  After  repeated  adjonrnments,  the 
motion  was  finally  argaed  and  decided  in  March,  1859,  and 
the  trials  directed  for  the  twenty-fifth  of  April  following. 
On  the  latter  day  the  two  cases  were  cidled,  but  Limantour 
did  not  answer  to  the  call  in  either  of  them,  and  the  recog- 
nizance of  his  bail  was  ordered  to  be  forfeited. 

As  a  defense  to  the  action,  the  defendant  relies  npon 
Beveral  grounds,  the  principal  of  which  are:  First.  That 
the  acts  charged  in  the  two  indictments  did  not,  at  the  time 
of  their  alleged  commission,  constitute  any  offense  under 
the  laws  of  the  United  States;  and  as  a  consequence,  that 
the  indictments  and  all  proceedings  thereunder,  including 
the  requiring  of  bail  for  the  appearance  of  the  defendant, 
were  void;  Second.  That  if  the  iudictment  and  proceed- 
ings thereunder  were  not  void,  the  stipulation  of  August, 
1857,  for  a  postponement  of  the  trial,  released  the  sureties 
from  liability  on  their  recognizance;  and,  Third.  That  the 
recognizance  was  void  in  embracing  the  amount  required  as 
bail  upon  both  indictments. 

The  act  charged  in  the  first  indictment,  the  uttering  and 
publishing  as  true  the  alleged  forged  grant,  were  undoubt- 
edly deemed  to  fall  within  the  class  of  offenses  defined  by 
the  first  section  of  the  act  of  Congress  of  March  3,  1823, 
"for  the  punishment  of  frauds  committed  on  the  govern- 
ment of  the  United  States,"  and  not  under  the  act  of  March 
3,  1825,  as  supposed  by  the  counsel  of  the  defendant. 
That  section  provides  that  ''if  any  person  or  persons  shall 
falsely  make,  alter,  forge  or  counterfeit;  or  cause  or  procure 
to  be  falsely  made,  altered,  forged  or  counterfeited;  or  will- 
ingly aid  or  assist  in  the  false  making,  altering,  forging  or 
countei-feiting,  any  deed,  power  of  attorney,  order,  certifi- 
cate, receipt,  or  other  writing,  for  the  purpose  of  obtaining 
or  receiving,  or  of  enabling  any  other  person  or  persons, 
either  directly  or  indirectly,  to  obtain  or  receive  from  the 
United  States,  or  any  of  their  officers  or  agents,  any  sum 
or  sums  of  money;  or  shall  utter  or  publish  as  true,  or  cause 
to  be  uttered  or  published  as  true,  any  such  false,  forged, 
altered  or  countei-feited  deed,  power  of  attorney,  order, 
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certificate,  receipt,  or  other  writing,  as  aforesaid,  with  in- 
tent to  defraud  the  United  States,  knowing  the  same  to  be 
false,  altered,  forged  or  counterfeited;  or  shall  transmit  to, 
or  present  at,  or  cause  or  procure  to  be  transmitted  to,  or 
presented  at,  any  office  or  officer  of  the  government  of  the 
United  States,  any  deed,  power  of  attorney,  order,  certifi- 
cate, receipt,  or  other  writing,  in  support  of  or  in  relation  to 
any  count  or  claim,  with  intent  to  defraud  the  United  States, 
knowing  the  same  to  be  false,  altered,  forged  or  counter- 
feited, every  such  person  shall  be  deemed  and  adjudged 
guilty  of  felony;  and  being  thereof  duly  convicted,  shall  be 
sentenced  to  be  imprisoned  and  kept  at  hard  labor  for  a 
period  not  less  than  one  year,  nor  more  than  ten  years,  or 
shall  be  imprisoned  not  exceeding  five  years  and  fined  not 
exceeding  11000."    (3  Statutes  at  Large,  771.) 

The  indictment  uses  the  language  of  the  second  paragraph 
of  this  section,  and  was  supposed  to  cover  a  case  embraced 
by  its  terms.  But  we  are  of  opinion  that  the  section  applies 
only  to  instruments  altered  or  forged  for  the  purpose  of 
obtaining  moneys  from  the  United  States  or  their  officers 
or  agents.  The  first  paragraph  covers  the  altering  or  forg- 
ing of  such  instruments;  the  second  paragraph  the  uttering 
or  publishing  them  as  true;  and  the  third  their  transmission 
or  presentation  to  any  office  or  officer  of  the  government. 
Neither  of  them  applies  to  an  instrument  forged  for  the 
purpose  of  obtaining  a  cession  of  land  from  the  United 
States,  or  the  confirmation  of  a  claim  to  land  alleged  to 
have  been  gi'anted  by  the  Mexican  government.  There  was 
no  act  of  Congress  which  reached  a  case  of  this  nature  until 
the  eighteenth  of  May,  1858,  when  an  act  was  passed  cover- 
ing all  cases  of  the  altering  or  forging  of  docaments  or  title 
papers,  or  uttering  or  publishing  them  as  true  for  the  pur- 
pose of  establishing  against  the  United  States  any  claim 
to  lands  in  California.  (11  Statutes  at  Large,  290.)  That 
act  was  passed,  it  is  believed,  in  consequence  of  the  defects 
in  existing  legislation,  suggested  by  this  case  of  Limantour. 

As  to  the  second  indictment,  there  is  much  greater  doubt 
whether  the  act  alleged  was  not  in  fact  at  the  time  an  offense 
under  the  laws  of  the  United  States.     The  objection  is,  that 
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perjury  caDnot  be  affirmed  of  any  testimony  under  oath 
upon  an  indictment  for  an  act  not  constituting  an  offense,  a 
position  to  which  we  are  not  prepared  to  yield  our  assent. 
The  act  of  1700  speaks  of  this  offense  as  one  which  may  be 
committed  ''m  any  suit,  controversy,  matter,  or  cause  de- 
pending in  any  of  the  courts  of  the  United  States."  We 
do  not  perceive  how  it  can  justly  be  said  that  the  first 
indictment,  with  issue  joined  upon  a  plea  of  not  guilty,  did 

not  constitute  ''a suit,  controversy,  matter,  or  cause  depend- 

•      »> 

But  admitting  that  neither  of  the  indictments  allege  acts 
constituting  a  public  offense  at  the  time  of  their  commis- 
sion, and  that  on  a  demurrer  it  would  have  been  so  held, 
the  conclusion  asserted  by  counsel  does  not  follow  that  all 
the  subsequent  proceedings  of  the  court  thereon,  including 
the  requiring  of  bail  for  the  appearance  of  the  defendant, 
were  void. 

The  Circuit  Court  of  the  United  States  has  cognizance  of 
all  crimes  and  offenses  cognizable  under  the  authority  of 
the  United  States.  (Judiciary  Act  of  1789,  section  11.)  Its 
cognizance  is  exclusive  in  capital  cases  and  concurrent  with 
that  of  the  District  Court  in  all  other  cases;  and  although 
there  are  no  offenses  against  the  United  States — except  such 
as  are  declared  by  specific  enactment,  and  the  criminal  juris- 
diction of  the  Circuit  Court  is  in  that  respect  limited,  yet 
the  court  having  jurisdiction  to  inquire  into  all  public 
offenses  thus  declared  by  law,  must,  as  a  necessary  con- 
sequence, have  juriisdiction  to  inquire  into  and  pass  upon 
all  acts  charged  by  competent  authority  to  be  public  offenses, 
and  presented  to  it  by  such  authority  for  its  consideration. 
The  authority  provided  by  law  for  making  such  charges  and 
presenting  them  to  the  court  is  the  grand  jury  of  the  dis- 
trict. Its  special  duty  is  to  inquire  into  all  public  offenses 
against  the  United  States  committed  or  triable  within  the 
district,  and  to  make  true  presentment  of  them  to  the  court. 
The  law  does  not  assume  the  infallibility  of  this  body,  but 
provides  for  its  possible  errors  arising  from  imperfect  knowl- 
edge of  the  sttitutes,  or  a  misapprehension  of  their  provis- 
ions, or  ignorance  of  the  established  forms  of  procedure. 
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It  tJierefore  subjects  siicli  action,  whatever  it  may  be,  legal 
or  illegal,  valid  or  void,  to  the  supervision  aud  correction 
of  the  court.  When  its  action  is  presented,  the  jurisdiction 
of  the  court  attaches  to  consider  it,  and  to  determine  its 
validity.  But  the  time  and  manner  in  which  its  validity 
shall  be  considered  must  depend  upon  the  business  pending 
and  the  established  practice  of  the  court.  To  the  proper 
and  efficient  administration  of  justice  there  must  be  some 
order  and  system  in  all  judicial  proceedings.  The  party 
complained  of  has  a  right  to  be  heard,  and  of  securing  the 
aid  of  counsel,  if  desired ;  time,  therefore,  to  prepare  his 
objections  and  procure  his  counsel  must  be  afforded.  If  he 
claim  that  the  action  of  the  grand  jury  is  illegal  or  void,  he 
may  ask  to  have  the  indictment  quashed,  or  he  may  inter- 
pose a  demurrer,  or  he  may  plead  not  guilty  to  the  indict- 
ment and  reserve  his  objections  until  the  trial.  But  whether 
he  pursue  one  course  or  the  other,  some  time  will  be  con- 
sumed, amounting  in  the  great  majority  of  cases  to  several 
days.  If  whilst  these  proceedings  are  going  on,  and  the 
objections  taken  are  under  advisement,  the  defendant  asks 
a  discharge  on  bail,  it  is  competent  for  the  court  to  allow  it, 
and  the  recognizance  of  bail  given  in  such  case  will  be  a 
binding  obligation,  even  though  the  indictment  should 
eventually  be  adjudged  void.  The  authority  of  the  court  to 
pass  upon  the  validity  of  the  action  of  the  grand  jury,  and 
over  the  defendant  whilst  this  validity  is  under  consider- 
ation, is  not  an  usurped  authority,  but  an  authority  essen- 
tial to  the  exercise  of  the  general  jurisdiction  with  which 
the  court  is  clothed  over  all  offenses  cognizable  under  the 
laws  of  the  United  States. 

The  error  of  the  argument  of  the  learned  counsel  of  the 
defendant  consists  in  not  distinguishing  between  the  action 
of  a  court  invested  with  this  general  criminal  jurisdiction, 
and  the  action  of  a  court  having  no  criminal  jurisdiction 
whatever.  In  the  one  case  authority  to  inquire  whether  an 
act  alleged  to  be  an  offense  be  in  truth  such  offense,  is  an 
essential  accompaniment  of  the  jurisdiction  over  the  act 
when  once  it  is  adjudged  to  be  an  offense.  In  the  other 
case  the  attempt  to  inquire  into  the  matter  at  all  would  be 
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an  act  of  pare  usarpation.  The  argameut  of  the  counsel 
would  be  good  if  applied  to  criminal  proceedings  com- 
menced in  a  probate  conrt  of  the  State,  that  court  having 
no  criminal  jurisdiction  whatever.  If  it  were  good  when 
applied  to  criminal  proceedings  in  the  Circuit  Court,  such 
proceedings  would  be  a  constant  source  of  apprehension  to 
the  officers  of  the  court,  and  would  often  prove  more 
injurious  to  them  than  to  the  defendant  himself.  And  this 
singular  result  would  follow :  if  the  court  should  refuse  to 
look  into  the  indictment  and  to  pass  upon  its  validity,  the 
judges  would  be  justly  censurable  for  neglect  of  duty;  but 
if  the  court  detained  the  defendant  in  custody  whilst  con- 
sidering its  validity,  the  judges  would  be  liable  to  an 
action  for  false  imprisonment  if  their  ultimate  decision 
should  be  that  the  indictment  was  void. 

It  follows  that  the  court  had  authority  to  require  bail  of 
Limantour;  and  the  recognizance  in  question  is  not  void 
by  reason  of  the  iusufficiency  of  the  acts  charged  in  the 
indictments.  The  condition  annexed  to  the  instrument  is 
usual  in  such  cases;  and  is  not  fulfilled  unless  the  defend- 
ant personally  appear  as  provided;  unless  he  answer  all 
matters  then  objected  against  him;  unless  he  abide  the 
order  of  the  court;  and  unless  he  remain  before  the  court 
until  permitted  to  depart.  A  compliance  with  one  or  more 
of  these  provisions  will  not  suffice;  he  must  comply  with 
iUl  of  them.  It  often  happens  that  the  indictment  under 
which  an  arrest  is  ordered  is  set  aside,  or  a  nolle  prosequi  is 
entered,  or  a  verdict  of  acquittal  after  trial  is  had,  and  yet 
in  the  progress  of  the  case  such  evidence  is  developed  as 
shows  that  an  offense  has  been  committed  bv  the  defendaut 
which  requires  other  and  different  proceedings.  The  con- 
dition of  the  recognizance  is  intended  to  meet  all  possible 
disclosures  of  crime,  and  to  secure  the  appearance  of  the 
defendant  to  answer  ''all  matters  and  things  which  may  be 
objected  against  him ;''  and  therefore  he  is  not  allowed  to 
depart  without  leave  of  the  court,  although  the  particular 
ground  of  his  original  arrest  may  be  removed.  (Hawkins, 
book  2,  ch.  15,  sec.  84;  State  v.  Shut,  6  Halst.  121;  Cham- 
plain  V.  Tfie  People,  2  Com.  8^.)     In  this  case  the  defend- 
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ant,  even  if  he  had  succeeded  in  obtaining  a  discharge 
from  arrest  upon  the  indictments,  might  perhaps  have  been 
detained  to  answer  a  charge  for  perjury  or  subornation  of 
perjury  in  the  land  cases  before  the  board  of  commissioners 
or  the  District  Court. 

The  stipulation  of  August,  1857,  as  observed  by  counsel, 
is  most  unusual  in  all  its  features,  and  yet  under  the  cir- 
cumstances may  be  justified.  The  grant  alleged  to  be 
forged,  and  in  swearing  to  the  genuineness  of  which  the 
forgery  was  charged,  had  been  adjudged  valid  by  the 
board  of  land  commissioners,  and  the  appeal  from  its 
decree  was  at  the  time  pending  undetermined.  The  post- 
ponement of  the  trial  until  this  appeal  was  disposed  of 
was  a  very  proper  exercise  of  the  powder  of  the  court, 
provided  the  accused  waived  his  right  to  a  speedy  trial  and 
assented  to  the  postponement.  In  this  act  we  do  not 
perceive  any  ground  upon  which  the  bail  can  claim  exemp- 
tion from  liability  on  their  recognizance.  They  were  not 
bound  to  continue  as  sureties  any  longer  from  this  circum- 
stance than  without  it.  They  could  at  any  time  afterward 
have  surrendered  the  defendant  and  been  exonerated.  In 
the  theory  of  the  law  he  was  in  their  custody,  as  jailors  of 
his  own  choosing,  subject  to  be  surrendered  at  any  mo- 
ment. If  they  failed  to  exercise  their  power  over  him 
they  mu8t  bear  the  responsibility  attached  to  the  position 
they  voluntarily  assumed. 

The  objection  that  the  decrees  of  the  District  Court 
were  not  final  at  the  time  of  the  alleged  forfeiture  of  the 
recognizance,  because  they  were  for  five  years  subse- 
quently subject  to  appeal  to  the  Supreme  Court,  and  to 
reversal  by  that  tribunal,  is  untenable.  The  stipulation 
evidently  had  reference  to  the  immediate  action  of  the 
District  Court  upon  the  appeals  pending,  and  not  to  its 
possible  ultimate  action  after  the  cases  had  been  passed 
upon  by  the  Supreme  Court;  nor  did  it  contemplate  a 
delay  of  five  years  from  the  entry  of  the  decrees  before  the 
trials  should  be  had  in  case  no  appeal  to  that  tribunal  was 
taken. 

The  objection  to  the  recognizance  that  it  embraced  the 
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amount  required  as  bail  upon  both  indictments  is  equally 
untenable.  The  indictments  constituted  the  occasion  for 
the  arrest  of  the  defendant,  but  the  recognizance  was  not 
that  he  should  appear  in  court  and  answer  them,  but  that 
he  should  appear  and  answer  ''all  matters  and  things"' 
which  might  be  objected  against  him.  The  fact  that  there 
were  two  indictments  undoubtedly  governed  the  court  in 
fixing  the  amount  of  the  bail;  they  constituted  the  moving 
cause,  so  to  speak,  of  the  action  of  the  court;  but  they  did 
not  control  the  form  of  the  recognizance,  or  determine  the 
extent  of  the  liability  of  the  sureties.  They  are  referred  to 
in  the  instrument  by  way  of  recital  to  the  conditions  an- 
nexed, but  in  no  respect  qualify  or  restrain  them. 

We  have  given  to  the  objections  of  the  learned  counsel 
of  the  defendant  the  most  careful  consideration,  but  are 
unable  to  perceive  in  them  anything  which  will  defeat  a  re- 
covery by  the  plaintiffs. 

Judgment  will,  therefore,  pass  for  the  United  States  for 
the  amount  of  the  recognizance:  namely  $35,000,  and  costs. 

September  24,  18G6 .  This  case  \vas  taken  to  tho  Supreme  Court  of  the 
United  States,  and  was  there  reversed  on  a  single  point,  viz. :  that  the  btipu- 
tation  of  August,  1857,  for  a  postponement  of  the  trials  until  the  appeals  on 
the  laud  cases  were  disposed  of,  released  the  sureties  from  liability  on  their 
recognizance.  Mr.  Justice  Fikld  wrote  the  opinion  of  that  court,  reversing 
his  own  decision  on  the  point  referred  to.     (See  9  Wallace,  17.) 


Matilda   0.  Gray  and  Franklina  C.  Gray,  by 

HER   NEXT    FRIEND,    V.   RiCHARD    LaRRIMORE. 
Circuit  Court,  District  of  California. 

1.  Thk  JuMSDioTio^r  of'evkhy  Couiit  Open  to  Inqih&t. — The  jurisdiction 
of  any  court  over  either  the  person  or  the  subject-matter,  tna^  be  in- 
quired into  whenever  any  right  or  benefit  is  claimed  nnder  its  proceed- 
ings; and  want  of  jurisdiction  will  render  its  judgment  unavailable  for 
any  purpose. 

2.    DlS'ilNCTlON    HADK    IN  THIS    InQUIBY  BKTWBKN   GoUHTS  07   SUPKBIOB  AND 

Infebioii  Authobitt. — In  making  this  inquiry  the  only  difference  reoog- 
nized  between  courts  of  superior  or  general  authority  and  courts  of  in- 
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ferior  or  limited  authority  is,  that  with  reference  to  the  foimer  jnriHdic- 
tion  is  presnmed  until  the  contrary  appears;  bat  with  reference  to  the 
latter,  jurisdiction  must  be  afflrmatiTely  shown  by  partieu  who  claim  any 
right  or  benefit  under  their  proceedings. 

3.  LncriATioN  upon  Pbesumptions  in  Favob  of  Judomknts  of  Scpkbiob 

CouBTS. — The  presumption  in  favor  of  the  judgments  of  superior  courts 
is  limited  to  jurisdiction  oyer  persons  within  their  territorial  limits,  and 
to  proceedings  in  accordance  with  the  course  of  the  coiumou  law.  Where- 
ever  it  appears,  either  from  the  record  or  by  evidence  outside,  that  the 
defendants  wore  at  the  time  of  the  alleged  service  npon  tbem,  beyond 
the  reach  of  the  process  of  the  court,  the  presumption  ceases,  and  the 
burden  of  establishing  the  jurisdiction  over  them  is  thrown  upon  the 
party  who  invokes  the  benefit  of  the  judgment.  So,  too,  the  presump- 
tion ceases  when  the  proceedings  are  not  in  accordance  with  the  course 
of  the  common  biw. 

4.  Skbviok  bt  PuBLioiTioN — Statutobt  Pbotisions  to  bk  Stuictlt  Fol- 

LoWBD. — A  statute  authoriasiug  a  suit  to  be  commenced  ugaiust  a  non- 
resident upon  constructive  service  of  summons  by  publicntion,  is  iu  dero- 
gation of  the  common  law,  and  its  provisions  must  be  strictly  pursued 
iu  order  to  sustain  the  judgment  recovered.  A  faihire  to  comply  with 
any  of  its  requirements  will  be  fatal,  unless  cured  by  the  voluntary 
appearance  of  the  party. 

5.  Thb  Statutk  of  Galifobnia. — The  requisites  prescribed  by  the  statute  of 

California  to  obtain  an  order  for  the  constructive  service  of  summons  in 
a  civil  action  by  pablication,  and  the  proofs  required  to  show  such  ser- 
vice stated  and  considered  in  a  cause  involving  the  right h  of  a  purchaser 
under  the  judgment  as  against  the  defendant,  suing  alter  the  reversal  of 
the  judgment  to  recover  back  the  property  sold  under  it. 

6.  Thk  Doctrine  in  Equitt  as  to  Absent  Pabties. — Tlie  general   doctrine 

of  courts  of  equity  in  relation  to  absent  parties  is,  that  if  persons  out 
of  the  jurisdiction  are  merely  passive  objects  of  the  judgment  sought, 
or  their  rights  are  merely  incidental  to  those  of  the  parties  before  the 
court,  then  inasmuch  as  a  complete  decree  may  ha  obtained  without 
them,  they  may  be  dispensed  with.  But  if  such  absent  persons  are  to  be 
active  in  the  performance  or  execution  of  the  decrees;  or  if  they  have 
rights  wholly  distinct  from  those  of  the  other  parties ;  or  if  the  decree 
ought  to  be  pursued  against  them,  then  the  court  cannot  properly  pro- 
ceed to  a  determination  of  the  whole  case  without  their  being  made 
parties;  and  the  suit,  so  far  at  least  as  their  rights  and  interests  are 
concerned,  should  be  stayed;  for,  to  this  extent,  it  is  unavoidably  de- 
fective. 

7.  All  Membkbs  of  a  GoPAB'rNKBSHXP  Indispensable  Paiitiksto  a  Suit. — 

All  the  partners,  or  their  representatives,  are  indispensable  parlies  to  a 
bill  filed  to  procure  a  dissolution  of  the  copartnership  and  an  account. 

8.  Invalidity  of  a  Deobkb  in  such  Case  against  a  Pabtneh  not  Pbopkblt 

Bbouqht  into  Goubt. — Where,  upon  a  bill  filed  in  a  State  court,  to  pro- 
cure a  dissolution  of  copartnership  and  an  account,  one  of  the  partners 
is  not  a  resident  of  the  State  in  which  the  suit  is  comnu  need,  and  can- 
not be  served  with  process  thereii^,  the  suit  is  defective  and  cannot  pro- 
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ceed,  niiless  service  by  pnblication  is  authorized  by  the  law  of  the  State, 
and  is  made  in  strict  conformity  therewith,  or  unless  there  is  a  Yolan- 
tary  appearance. 

Before  Mr.  Justice  Field. 

This  was  au  action  to  recover  the  possession  of  certain 
real  property  situated  within  the  city  of  San  Francisco,  and 
the  rents  and  profits  of  the  same  whilst  withheld  from  the 
plaintiffs.  It  was  tried  by  the  court  without  a  jury,  pur- 
suant to  a  stipulation  of  the  parties  at  the  June  term  of 
1865. 

Both  parties  claimed  title  from  the  same  source — ^from 
Franklin  0.  Gray,  who  died  intestate  in  July,  1853,  pos- 
sessed of  a  large  property,  real  and  personal.  Of  the  real 
property,  the  premises  in  controversy  were  a  portion.  The 
deceased  left  surviving  him  a  widow,  Matilda  C.  Gray,  and 
a  posthumous  child,  Franklina  0.  Gray,  and  by  the  statute 
of  descents  and  distributions  of  California,  they  inherited 
his  entire  estate  in  equal  shares. 

The  defendants  claimed  title  to  the  premises  by  virtue  of 
a  sale  and  deed,  made  under  a  decree  rendered  in  an  action 
in  a  District  Court  of  the  State,  to  which  the  widow  and 
child  are  alleged  to  have  been  parties.  It  was  upon  the  va- 
lidity of  this  decree,  and  consequent  sale  and  deed,  that  the 
case  turned.  The  action  in  which  the  decree  was  rendered 
arose  in  this  wise:  In  February,  1854,  William  H.  Gray,  a 
brother  of  the  deceased,  instituted  a  suit  in  equity,  in  a 
District  Court  of  the  State,  against  Joseph  C.  Palmer  and 
Cornelius  J.  Eaton,  who  had  been  appointed  administrators 
of  the  estate  of  Franklin  C.  Gray,  and  against  the  widow, 
Matilda,  and  one  James  Gray.  Subsequently  the  child 
Franklina  was  made  a  party  defendant.  In  his  bill  the 
complainant  alleged  that  a  copartnership  had  existed  be- 
tween him  and  his  brother  since  1848,  and  that  it  embraced 
all  their  business  operations  and  all  their  purchases  of  real 
property,  although  the  titles  were  taken  in  the  individual 
name  of  the  deceased.  The  partnership  stated  was  both 
universal  and  dormant,  the  interest  of  the  complainant  ex- 
tending to  one-third  of  all  acquisitions  of  every  kind  and 
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description  of  both  copartners.  The  object  of  the  bill  was 
to  settle  up  the  affairs  of  the  alleged  copartnership  and  ob- 
tain a  decree  for  the  one-third  claimed  by  the  complainant. 

In  January,  1855,  Coinelius  J.  Eaton,  who  had  been  a 
clerk  of  the  deceased,  and  who,  as  administrator,  was  made 
a  defendant  in  the  above  action  of  Gray,  resigned  his  trust, 
and  instituted  a  suit  in  equity,  in  a  District  Court  of  the 
State^  against  Palmer,  the  remaining  administrator,  and 
against  the  widow  and  child.  In  his  bill  he  also  alleged 
that  a  copartnership  had  existed  between  himself  and  the 
deceased;  that  it  commenced  in  January,  1851,  and  em- 
braced all  the  property,  both  real  and  personal,  of  both, 
and  all  their  business  operations,  and  that  his  interest  ex- 
tended to  one-fourth  of  the  property  possessed  at  the  time, 
and  of  all  future  acquisitions.  The  object  of  the  suit  was 
to  settle  up  the  affairs  of  the  alleged  copartnership,  and  to 
obtain  a  decree  adjudging  to  the  complainant  the  one- 
fourth  part  of  the  estate  claimed. 

The  amendment  to  the  bill  in  the  suit  brought  by  Gray, 
by  which  the  child  Franklina  was  made  a  party,  alleged 
that  she  was  absent  from  the  State,  and  resided  with  her 
mother  at  Brooklyn,  in  the  State  of  New  York.  The  bill 
filed  by  Eaton  averred  that  the  child  was  not  a  resident  nor 
a  citizen  of  California,  but  was  a  resident  and  citizen  of  the 
State  of  New  York,  or  of  the  District  of  Columbia.  Ser- 
vice of  summons  upon  her  was  therefore  attempted  by  pub- 
lication in  both  cases.  When,  as  was  supposed,  the  service 
had  been  in  this  way  effected,  a  guardian  ad  lUem  for  the 
child  was  appointed  by  the  court  in  both  cases.  The  ap- 
pointment was  made  in  each  case  upon  the  petition  of  the 
complainant.  The  other  defendants  appeared  by  attorneys 
and  answered. 

On  the  twenty-third  of  October,  1865,  upon  the  stipula- 
tion of  the  guardian  and  the  attorneys  of  the  other  defend- 
ants, the  two  actions  were  consolidated  into  one.  Four 
days  subsequently  a  decree  was  entered  without  trial,  upon 
the  consent  and  agreement  of  the  parties.  By  this  decree 
it  was  adjudged  that  a  partnership  had  existed  between 

Eaton  and  the  deceased,  which  embraced  all  the  property, 
41 
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real  and  personal,  and  all  the  business  of  botb,  and  that  in 
this  partnership  Eaton  had  an  interest  of  one-foarth ;  that 
a  similar  copartnership  had  also  existed  at  the  same  time 
between  Gray  and  the  deceased,  in  which  Gray  had  an  in- 
terest of  one-third;  that  the  latter  copartnership  was  snb- 
ject  to  the  copartnership  of  Eaton;  and  that,  therefore, 
Eaton  should  first  take  one-fourth  of  the  estate,  and  Gray 
one-third  of  the  remaining  three-fourths,  and  that  the  other 
two-fourths  should  be  equally  divided  between  the  widow 
and  child.  By  the  decree,  a  reference  was  also  ordered  to 
a  commissioner,  to  take  and  state  an  account  of  the  busi- 
ness, profits,  and  property  of  the  two  copartnerships,  with 
directions  upon  the  confirmation  of  his  report  to  sell  all  the 
property  of  both,  and  upon  the  confirmation  of  the  sales  to 
execute  proper  conveyances  to  the  purchasers. 

Upon  the  statement  of  the  accounts  by  the  commissioner, 
the  deceased  was  found  largely  indebted  to  each  of  his 
alleged  copartners.  Although  Gray  had  been  interested, 
as  pretended,  in  one-third  of  the  property  and  profits  of  a 
universal  copartnership  with  his  brother  for  nearly  five 
years,  and  had  been  oftentimes  pecuniarily  embarrassed  in 
transactions  with  other  parties,  and  on  one  occasion,  as  late 
as  March,  1853,  had  even  borrowed  money  of  his  brother, 
on  interest  at  the  rate  of  three  per  cent,  a  month,  he  had 
been  careful  to  preserve  untouched  his  proportion  of  the 
large  sums  and  property  accumulated  by  the  alleged  co- 
partnership, and  therefore  had  refrained  from  drawing  any 
moneys  from  the  concern.  The  deceased,  in  the  meantime, 
as  counsel  very  pointedly  observe,  had  spent  the  money  of 
the  alleged  firm  as  freely  as  though  it  had  been  his  own. 
Like  prudential  considerations  appear  to  have  governed,  ex- 
cept in  one  instance,  the  conduct  of  the  alleged  partner 
Eaton  during  the  period  of  two  years  and  a  half.  It  very 
naturally  turned  oat,  under  these  circumstances,  upon  the 
accounting,  that  the  indebtedness  of  the  deceased  to  both 
copartners  for  the  excess  over  his  share,  drawn  by  him 
from  the  concern,  was  large.  It  was  found  to  be  so  large 
that  it  absorbed  the  entire  portion  of  the  estate,  which 
would  otherwise  have  gone  to  the  widow  and  child.    Out 


Dist.  CaL]  Gray  v.  Labrimobe.  643 

1667.]  Statement  of  Facto. 

of  property  inventoried  in  the  Probate  Court  of  San  Fran- 
cisco at  $237,000,  there  was  nothing  left  for  them.  Indeed, 
the  estate  of  the  deceased  was  brought  in  debt  to  these 
alleged  universal  copartners  over  $3500. 

By  a  decree  of  the  court,  bearing  date  on  the  seventh  of 
April,  1856,  the  report  of  the  commissioner  was  confirmed, 
and  a  sale  of  the  entire  property,  real  and  personal,  of  the 
alleged  copartnerships,  was  ordered.  Objection  was  taken 
to  the  admissibility  of  this  decree,  but  it  was  treated  as 
properly  in  the  case.  The  sale  which  it  directed  was  made 
on  the  third  of  May,  1856.  At  that  sale,  the  defendant, 
Larrimore,  became  the  purchaser  of  the  property  in  contro- 
versy, and  subsequently  received  a  deed  from  the  commis- 
sioner, and  went  into  possession,  and  had  continued  in  the 
possession  and  use  of  the  premises  ever  afterward.  The 
other  defendants  held  under  him. 

On  appeal  to  the  Supreme  Court  of  the  State  the  decree 
of  the  District  Court  in  the  consolidation  action  was  re- 
versed, and  it  was  held  that  the  evidence  presented  did  not 
warrant  the  conclusion  that  a  copartnership  had  existed  be- 
tween William  H.  Gray  and  the  deceased.  The  case  was 
accordingly  remanded  to  the  District  Court,  and  after- 
ward both  suits  were  dismissed. 

The  plainti£&i  then  brought  the  present  suit  of  ejectment. 
The  defendants  relied,  as  already  stated,  upon  the  validity 
of  the  decree,  in  the  consolidated  action,  for  the  sale  of  the 
premises,  notwithstanding  its  subsequent  reversal. 

On  the  other  hand,  the  plaintiffs  insisted  that  the  Dis- 
trict Court  never  acquired  jurisdiction  of  the  person  of  the 
child  Franklina  by  service  of  summons  or  by  her  appear- 
ance; and  that  in  her  absence  as  a  party  to  the  proceed- 
ings, no  valid  decree  for  the  sale  of  the  alleged  partnership 
property  could  pass;  in  other  words,  that  she  was  an  indis- 
pensable party  to  the  ascertainment  of  the  debts,  and  the 
settlement  of  the  accounts  of  the  alleged  copartnership,  and 
the  sale  of  the  property  belonging  to  them.  The  questions 
presented,  then,  were:  Was  she  brought  before  the  court 
by  service  of  process,  or  did  she  otherwise  appear  in  the 
suits?    And  if  she  neither  was  served  nor  appeared,  was  it 
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competenfc  for  the  coart  to  proceed  with  the  suits  in  her 
absence? 

Philip  G.  Galpin,  for  plaintiff. 

Williams  &  Thornton,  for  defendant. 

Mr.  Justice  Field.  It  is  a  familiar  doctrine,  that  the 
jurisdiction  of  any  court  over  either  the  person  of  the  de- 
fendant or  of  the  subject-matter,  may  be  inquired  into 
whenever  any  right  or  benefit  is  claimed  under  its  proceed- 
ings. The  want  of  jurisdiction  will  render  its  judgments 
and  decrees  unavailable  for  any  purpose.  (Borden  v.  Fitch, 
15  John.  140;  Williamson  v.  Berry,  8  How.  541.)  The  doc- 
trine is  as  applicable  to  the  proceedings  of  courts  of  su- 
perior or  general  authority  as  it  is  to  courts  of  inferior  or 
limited  authority.  The  difference  between  these  courts  in 
this  respect  relates  only  to  the  presumptions  raised  by  the 
law.  With  reference  to  courts  of  superior  or  general  au- 
thority, jurisdiction  is  presumed  until  the  contrary  appears; 
but  with  reference  to  courts  of  inferior  or  limited  authority, 
the  jurisdiction  must  be  affirmatively  shown  by  parties  who 
claim  any  right  or  benefit  under  their  proceedings.  {Mills 
V.  Martin,  19  John.  33;  Bloom  v.  Bnrdick,  1  Hill,  140.) 

The  general  presumption  indulged  in  support  of  the 
judgments  and  decrees  of  the  superior  courts  is,  however, 
limited  to  jurisdiction  over  persons  within  their  territorial 
limits;  persons  who  can  be  reached  by  their  process,  and 
also  over  proceedings  which  are  in  accordance  with  the 
course  of  the  common  law.  Whenever  it  appears,  either 
from  inspection  of  the  record,  or  by  evidence  outside  the 
record,  that  the  defendants  were  at  the  time  of  the  alleged 
service  upon  them  beyond  the  reach  of  the  process  of  the 
court,  the  presumption  ceases,  and  the  burden  of  establish- 
ing the  jurisdiction  over  them  is  thrown  upon  the  party 
who  invokes  the  benefit  or  protection  of  its  judgments  and 
decrees.  So,  too,  the  presumption  ceases  when  the  pro- 
ceedings are  not  in  accordance  with  the  course  of  the  com- 
mon law.    With  reference  to  such  proceedings,  the  superior 
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courts,  thongh  in  other  respects  possessing  general  author- 
ity, exercise  only  a  limited  and  special  jurisdiction. 

In  the  bills  of  complaint  in  the  two  actions  of  Gray  aud 
Eaton,  the  absence  of  the  infant  Franklina  from  California, 
and  her  residence  in  another  State,  are  alleged.  The  pre- 
sumption of  jurisdiction  over  her.  person  by  the  District 
Court  is  thereby  repelled,  and  it  remains  for  the  defendants 
to  show  that  by  means  provided  by  the  statute  in  such  cases, 
the  jurisdiction  was  acquired.  The  statute  substitutes,  in 
cases  of  a  non-resident  and  absent  defendant,  constructive 
service,  by  publication  of  the  summons  in  place  of  personal 
service;  and  it  designates  the  facts  which  must  appear  to 
authorize  an  order  for  the  publication,  the  period  for  which 
the  publication  must  be. made,  and  tbe  manner  in  which 
such  publication  must  be  proved.  The  statute  is  in  dero- 
gation of  the  common  law,  and  its  provisions  must  be^ 
strictly  pursued.  A  failure  to  comply  with  any  of  the  par- 
ticulars stated  will  be  fatal,  unless  cured  by  the  voluntary 
appearance  of  the  party.  In  the  first  place,  to  obtain  the 
order  it  must  appear,  by  affidavit,  to  the  satisfaction  of  the 
court  or  the  judge,  that  the  defendant  is  at  the  time  a  non- 
resident, or  absent  from  the  State;  and  that  the  plaintiff 
has  a  cause  of  action  against  him,  or  a  cause  of  action  to 
the  complete  determination  of  which  he  is  a  necessary  or 
proper  party.  Until  these  facts  appear,  not  by  the  com- 
plaint, but  by  affidavit,  no  order  can  be  legally  issued. 
''In  granting  the  order,"  says  the  Supreme  Court  of  the 
State  in  a  recent  case,  ''the  court  or  judge  acts  judicially, 
and  can  know  nothing  about  the  facts  upon  which  the  order 
is  to  be  granted,  except  from  the  affidavit  presented  by  the 
applicant.  There  is  no  other  way  of  bringing  the  fact  of 
residence  to  the  judicial  knowledge  of  the  court  or  judge." 
(Bicketson  v.  Bichardaon,  26  CaL,  149,  and  Prac.  Act,  sec.  30.) 
In  the  second  place,  the  order  must  direct  the  publication 
to  be  made  in  a  newspaper  to  be  designated  as  most  likely 
to  give  notice  to  the  defendant,  and  the  publication  must 
not  be  less  than  three  months.  If  the  residence  of  the  non- 
resident or  absent  defendant  be  known,  the  order  must  also 
direct  a  copy  of  the  summons  and  complaint  to  be  forthwith 
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deposited  in  tbe  post-office,  addressed  to  bim  at  bis  place 
of  residence.  (Prac.  Act,  sec.  31.)  And  in  the  third 
place,  proof  of  sach  service  must  be  made  ''by  the  affidavit 
of  tbe  printer,  or  bis  foreman  or  principal  clerk,  showing 
tbe  same,  and  an  affidavit  of  a  deposit  of  a  copy  of  the  sum- 
mons in  the  post-office,  if  tbe  same  shall  have  been  de- 
posited."   (Prac.  Act,  sec.  32.) 

Tested  by  these  provisions  of  law,  tbe  proceedings  to 
secure  service  by  publication,  and  the  proof  of  publication, 
were  defective  in  essential  particulars: 

1.  There  was  no  affidavit  presented  to  the  court  in  either 
case  when  the  order  was  obtained.  The  action  of  the 
court,  so  far  as  the  record  discloses,  may  have  been  taken 
in  each  case  upon  the  verbal  statement  of  the  plaintiff  or  of 
his  counsel. 

2.  In  the  case  of  Eaton  v.  FalmeTf  there  was  no  affidavit 
or  other  proof  of  publication;  and  in  Gh'ay  v.  UaUm  the 
affidavit  does  not  show  that  tbe  affiant  was  either  ''the 
printer,  or  his  foreman,  or  principal  clerk.*'  It  merely 
describes  himself  as  being  the  clerk;  it  did  not  state  such 
to  be  the  fact.  This  description  was  not  a  compliance  with 
tbe  requirements  of  the  statute.  The  authorities  are  uni« 
form  on  this  point.  In  the  recent  case  of  Steinback  v.  Leeae, 
in  tbe  Supreme  Court  of  the  State,  the  precise  question 
was  considered  and  determined.  (27  Cal.  295.)  There  the 
affiant  described  himself  as  principal  clerk  in  the  office  of 
tbe  newspaper  in  which  the  publication  was  made,  but  did 
not  aver  that  such  was  his  position  in  fact,  and  the  court 
held  that  the  affidavit  was  fatally  defective;  that  by  the 
statute  the  only  pei-sons  competent  to  testify  as  to  the  pub- 
lication are  tbe  "printer,  his  foreman,  or  principal  clerk;" 
and  that  the  affiant  is  one  of  them,  is  of  itself  a  substantive 
fact,  which  must  be  proved  as  such  before  the  court  can 
proceed  to  render  judgment.  (Staples  v.  FairchUd^  3  Coms. 
43;  Fayne  v.  Young,  4  Seld.  158.) 

There  was  an  attempt  made  to  supply  the  omission  of 
the  affidavit,  by  evidence  at  the  trial,  that  the  affiant  was 
in  fact  the  principal  clerk  of  the  printer;  but  such  evidence 
was  clearly  inadmissible.    The  statute  prescribes  tbe  char- 
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acter  of  the  evidence  which  shall  be  produced,  and  bj 
whom  it  shall  be  given.  It  is  not  sufficient  that  other 
proof  equally  persuasive  and  convincing  maj  be  offered. 
The  statutory  proof  will  alone  suffice. 

If  the  omission  could  be  remedied  at  all  at  this  late 
day,  which  is  very  questionable,  it  could  only  be  done  by 
the  direct  action  of  the  court  to  which  the  record  belongs. 
It  is  not  competent  for  this  court  to  receive  parol  testi- 
mony to  supply  the  omission.  (Jfoyes  v.  BvUerj  6  Barb. 
617;  Loiory  v.  Cady,  i  Vt  606.) 

The  defects  stated  are  decisive  upon  the  question 
whether  the  District  Court  ever  acquired  jurisdiction  over 
the  person  of  the  infant,  Franklina.  As  to  her,  the  alleged 
record  of  that  court  is  no  record.  The  position  urged  by 
counsel,  that  the  mother,  as  the  natural  guardian  of  the 
infant,  had  the  right  to  appear  for  her  without  service  on 
her,  does  not  require  consideration,  for  no  such  appearance 
was  made  or  attempted.  The  guardian  ad  litem  for  the 
infant  was  appointed  upon  the  application  of  the  plaintiff 
in  each  case.  But  were  it  otherwise  the  result  would  be 
the  same.  There  can  be  no  appearance  of  the  infant  until 
a  guardian  ad  litem  is  appointed,  and  no  such  appointment 
can  be  made  until  service  on  the  infant  is  effected.  (Oray 
V.  Palmer^  9  Cal.  638.)  The  appearance  of  the  mother  on 
her  own  behalf,  or  any  request  by  her  attorney  for  the 
appointment  of  a  guardian,  could  not  dispense  with  the 
service. 

The  infant  not  having  been  brought  into  court,  the  next 
inquiry  is  as  to  the  effect  of  the  proceedings  and  decree 
upon  the  interests  of  the  widow,  Matilda. 

The  object  of  the  two  actions  of  Gray  and  Eaton,  and  of 
course  of  the  consolidated  action,  was,  as  already  stated, 
to  settle  up  the  affairs  of  the  alleged  copartnerships  and  to 
obtain  a  distribution  of  the  effects  and  property  of  the  co- 
partners according  to  their  respective  interests.  To  these 
actions  the  deceased,  had  he  been  living,  would  have  been 
an  indispensable  party,  their  aim  being  to  dispose  of  prop- 
erty the  title  to  which  stood  in  his  name,  and  of  which  he 
was  apparently  the  sole  owner.    Any  decree  therein  dis- 
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tribuiiug  or  settling  the  property  without  his  presence 
would  have  beeu  a  nullity,  a  confiscation  of  his  rights  with- 
out his  day  in  court — a  simple  act  of  judicial  usurpation. 
The  same  necessity  which  would  have  required  the  presence 
of  the  deceased,  had  he  been  living,  exacts  the  presence  of 
those  who,  upon  his  death,  became  clothed  with  the  title 
and  apparent  ownership  of  the  property.  To  reach  the 
property  and  give  the  court  authority  to  interfere  with  it 
and  divest  the  owners  of  their  title  by  ordering  a  sale,  it 
was  necessary  to  establish  the  existence  of  the  alleged  co- 
partnerships, and  that  there  were  debts  owing  by  them. 
Both  of  these  facts  were  essential  to  the  jurisdiction  of  the 
court,  and  the  foundation  of  the  entire  proceedings.  The 
6s|;ablishment  of  either  of  them  necessarily  affected, 
to  the  same  extent,  the  interests  of  both  the  widow  and 
child.  If  the  copartnerships  existed,  they  embrace  the 
property  claimed  by  both;  they  could  not  exist  with  refer- 
ence to  the  interest  which  descended  to  the  widow,  and  not 
also  exist  with  reference  to  the  interest  which  descended  to 
the  child.  They  embraced  the  whole  iujterest  in  the  prop- 
erty, not  an  undivided  interest.  Therefore  no  valid  deter- 
mination of  the  fact  of  copartnerships  could  be  made 
against  the  widow  which  would  not  be  equally  valid  against 
the  child;  and  if  no  valid  determination  could  be  made 
against  the  child,  she  not  being  brought  into  court,  there 
could  be  none  against  the  widow.  The  fact  of  copartner- 
ship being  established,  its  operation  upon  the  copartnership 
property  was  incapable  of  division  or  abridgment. 

The  same  objections  apply  to  the  debts  alleged  to  be 
owing  by  the  copartnerships.  If  they  were  legally  estab- 
lished, they  become  liens  not  upon  the  interest  of  the 
widow  alone,  but  upon  the  entire  property. 

The  conclusion  which  follows  from  these  views  is,  that 
the  child,  Eranklina,  was  an  indispensable  party  to  any 
valid  adjudication  of  the  facts  of  partnership  and  debt,  and 
consequently  to  any  binding  decree  for  the  sale  of  the  al- 
leged copartnership  property. 

The  doctrine  of  equity,  when  some  of  the  parties  are  out 
of  the  jurisdiction  of  the  court,  is  well  stated  by  Mr.  Jus- 
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tice  Story  in  his  Equity  Pleadings.  (Sees.  81,  82  and  83.) 
After  commenting  upon  the  general  rale  that  all  persons 
legally  or  beneficially  interested  in  the  sabject-matter  of  a 
snit  in  equity  should  be  made  parties,  and  stating  an  excep- 
tion with  reference  to  persons  without  the  jurisdiction,  who 
cannot  consequently  be  reached  by  the  process  of  the  court, 
the  learned  justice  says :  ''It  is  an  important  qualification 
ingrafted  on  this  particular  exception  that  persons  who  are 
out  of  the  jurisdiction,  and  are  ordinarily  proper  and  nec- 
essary parties,  can  be  dispensed  with  only  when  their  inter- 
ests will  not  be  prejudiced  by  the  decree,  and  when  they 
are  not  indispensable  to  the  just  ascertainment  of  the  mer- 
its of  the  case  before  the  court.  The  doctrine  ordinarily 
laid  down  on  this  point  is,  that  when  the  persons  who  are 
out  of  the  jurisdiction  are  merely  passive  objects  of  the 
judgment  of  the  court,  or  their  rights  are  merely  incidental 
to  those  of  the  parties  before  the  court,  then,  inasmuch  as 
a  complete  decree  may  be  obtained  without  them,  they  may 
be  dispensed  with.  But  if  such  absent  persons  are  to  be 
active  in  the  performance  or  execution  of  the  decree;  or  if 
they  have  rights  wholly  distinct  from  those  of  the  other 
parties,  or  if  the  decree  ought  to  be  pursued  against  them, 
then  the  court  cannot  properly  proceed  to  a  determination 
of  the  whole  cause  without  their  being  made  parties.  And 
under  such  circumstances,  their  being  out  of  the  jurisdic- 
tion constitutes  no  ground  for  proceeding  to  any  decree 
against  them  or  their  rights  or  interests;  but  the  suit,  so 
far  at  least  as  their  rights  and  interests  are  concerned, 
should  be  stayed;  for  to  this  extent  it  is  unavoidably  de- 
fective. In  many  instances,  the  objection  will  be  fatal  to 
the  whole  suit." 

The  case  of  a  bill  brought  by  one  partner  against  several 
other  copartners,  one  of  whom  was  out  of  the  jurisdic- 
tion, praying  for  an  account  and  dissolution  of  the  copart- 
nership, is  given  by  Story,  in  illustration  of  this  last 
position,  that  the  objection  will  sometimes  be  fatal  to  the 
whole  suit,  for  ''the  absent  partner,*'  says  the  justice, 
"would  have  a  distinct  and  independent  interest,  and 
would  seem  to  be  an  indispensable  party,  since  the  decree 
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mast  affect  that  interest,  and  indeed  would  pervade  the 
entire  operations  of  the  partnership/'  The  case  of  Broume 
V.  Blount  (2  Bnss.  &  Mylne,  83),  is  also  referred  to  as 
illustrating  the  same  position.  In  that  case  a  judgment 
creditor  of  one  Blount  had  sued  out  a  writ  of  ekffit  upon  his 
judgment,  and  had  filed  his  bill  to  reach  certain  real  estates, 
which  were  vested  in  trustees  upon  certain  trusts,  under 
which  Blount  was  entitled  to  the  rents  and  profits  during 
his  life.  The  trustees  and  certain  parties  interested  under 
the  trusts,  and  others  having  a  charge  upon  the  trust 
estates  were  made  parties,  but  Blount  was  abroad,  and  had 
been  for  years  previous  to  the  institution  of  the  suit,  and 
was  not  therefore  made  a  party.  The  court  held  that 
'*  Blount  being  the  person  whose  interests  were  sought  to  be 
affected  by  the  decree,  the  suit  could  not  proceed  in  his 
absence."  (See  in  further  illustration  of  the  doctrine  stated: 
Mitford's  Chan.  PI.  31,  32;  Inchiquin  v.  Fretich,  1  Ambler, 
33;  FeU  v.  Brown,  2  Brown's  Chan.  Cas.  276;  Beaumont  v. 
Meredith,  3  Yes.  &  Beames,  180;  Evans  v.  Stokes,  1  Keen, 
32;  Russell  v.  Clark's  Execato^^s,  7  Cranch,  98;  Mallow  v. 
Hinde,  12  Wheat.  194;  FvUer  v.  Benjamin,  23  Maine,  265; 
Spatr  V.  ScoviUe,  3  Cush.  578.) 

In  Bhans  v.  Stokes,  the  bill  was  filed  to  have  the  affairs  of 
a  joint-stock  company,  which  was  a  copartnership,  wound  up 
and  settled  under  the  decree  of  the  court,  and  accounts  of 
the  partnership  property  taken,  and  a  sale  of  some  portion 
of  the  property  made  by  the  directors  set  aside,  and  it  was 
held  that  all  the  members  of  the  company,  however  numer- 
ous, must  be  made  parties.  "It  is  perfectly  obvious," 
said  the  master  of  the  rolls,  "  that  a  suit,  where  all  the 
accounts  of  the  partnership  are  to  be  taken,  and  the  rights 
of  all  the  parties  are  to  be  determined,  as  between  them- 
selves, and  under  the  various  circumstances  in  which  they 
stand  in  relation  to  each  other,  some  of  them,  for  instance, 
having  paid  their  calls,  and  others  having  omitted  to  do 
so,  cannot  be  prosecuted  in  the  absence  of  any  of  those 
parties." 

The  case  of  FuUer  v.  Benjamin  is  equally  pointed.  In 
that  case  four  persons  had  been  copartners,  two  of  whom 
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had  become  insolvent,  and  were  out  of  the  State;  the  suit 
was  brought  by  one  of  the  partners  against  the  solvent 
member.  On  demurrer,  for  want  of  parties,  the  court 
said:  ''In  cases  of  partnership  it  must  be  difficult,  if  not 
impracticable,  to  proceed  in  equity  without  the  presence  of 
all  the  copartners  or  their  legal  representatives.  Each 
must  be  expected  to  have  claims,  either  for  services  ren- 
dered or  advances  made,  without  the  adjustment  for  which, 
it  will  be  impossible  to  ascertain  what  may  be  due  from  or 
to  the  joint  concern  by  each;  or  what  just  claim  any  one  or 
more  of  them  may  have  against  any  one  or  more  of  the 
others.  Until  such  an  ascertainment  shall  have  been  made, 
it  will  be  impossible  to  pass  a  decree,  which  shall  be 
founded  upon  the  principles  of  justice,  as  to  their  several 
rights."  And  again :  **  The  plaintiff  in  this  case  would  seem 
to  be  without  remedy,  either  at  law  or  in  equity.  In  Story  on 
Equity  Pleadings  (sees.  82,  83,  152  and  218),  it  is  clearly 
shown  that  a  court  of  equity  cannot  take  cognizance  of  a 
case  in  the  predicament  of  the  one  here  exhibited.  Al- 
though the  partners  not  present  are  insolvent,  yet  are  they 
indispensable  parties  whose  rights  might  be  affected  by  a 
decree,  and  who  must  be  present  to  be  able  to  afford  infor- 
mation as  to  their  own  claims  in  connection  with  those  of 
the  others,  and  if  bankrupts,  their  assignees  should  be 
made  parties." 

The  condition  of  the  alleged  copartners.  Gray  and  Eaton, 
might  have  been  similar  to  that  of  the  plaintiff  in  this  last 
case — without  relief  either  at  law  or  in  equity — ^had  there 
not  been  a  provision  in  the  legislation  of  the  State  for  se- 
curing service  by  publication,  upon  the  non-resident  infant. 
As  they  did  not  pursue  the  course  pointed  out  by  the  stat- 
ute, their  present  position  with  reference  to  the  subsequent 
proceedings,  and  the  decree  rendered,  is  precisely  what  it 
would  have  been  if  no  such  statute  had  existed. 

The  principle  upon  which  the  several  cases  cited  proceed 
is  fundamental,  and  underlies  the  administration  of  justice 
in  all  courts  of  equity. 

The  conclusion  which  we  have  reached  renders  it  unneces- 
sary to  pass  upon  the  objection  taken  to  the  introduction  of 
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the  decree  of  April  7,  1856.  The  decree  has  never  been 
produced  npon  any  preyioos  trial  of  the  actions  brought  by 
the  widow  and  child;  it  is  not  embraced  in  the  judgment 
roll  of  the  consolidated  action  of  Gray  &  Eaton;  it  did  not 
form  any  portion  of  the  record  which  was  presented  in  that 
action  to  the  Supreme  Court  of  the  State,  or  of  the  record 
in  the  recent  action  of  ejectment  of  Gray  against  Brignar- 
dello,  before  the  Supreme  Court  of  the  United  States. 
For  nearly  nine  years  the  original  document,  signed  by  the 
district  judge,  has  lain  unknown  in  the  desk  of  the  commis- 
sioner in  this  city.  It  appears  also  that  subsequently,  on 
the  fourteenth  of  May,  1856,  the  decree  was  amended  for 
some  alleged  want  of  conformity  to  the  previous  report  of 
the  commissioner,  and  that  a  new  decree  was  substituted 
in  its  place.  It  may  well  be  doubted  whether,  under  these 
circumstances,  the  decree  should  have  been  received  in 
evidence;  but,  as  stated,  the  question  of  its  admissibility 
is  rendered  immaterial  from  the  conclusions  reached  on 
other  grounds. 

The  tax  deeds  produced  by  the  defendant  Larrimore  do 
not  aid  the  defense.  He  was  in  possession  of  the  premises 
at  the  time  the  taxes  were  levied,  and  the  sales  by  the  tax 
collector  were  made,  and  it  was  his  duty  to  have  paid  the 
taxes.  Mo88  v.  Shear  covers  his  case.  (25  Cal.  38.)  Nor 
did  the  assessment  roll  for  the  years  in  which  the  taxes 
were  unpaid  show  any  valuation  of  the  property.  {HurlbuU 
V.  BiUeiiopy  27  Cal.  50;  Woods  v.  Freeman,  1  Wallace,  398.) 

As  to  the  rents  and  profits  of  the  premises  since  the  de- 
fendant Larrimore  went  into  possession,  there  is  some  con- 
flict in  the  evidence.  Our  conclusion  is,  that  the  premises 
have  been  worth  to  him  since  May  26,  1856,  $100  a  month, 
and  that  amount  will  be  found  as  the  monthly  rents  and 
profits. 

The  plaintiffs  are  entitled  to  a  joint  judgment  against 
all  the  defendants  for  the  possession  of  the  premises  in 
controversy,  and  the  plaintiff,  Franklina,  to  a  several  judg- 
ment against  the  defendant,  Larrimore,  for  one-half  of  the 
estimated  rents  and  profits  from  May  26,  1856;  and  the 
plaintiff,  Matilda,  to  a  several  judgment  against  him  for  the 
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remaining  half  of  the  rents  and  profits,  commencing  three 
years  before  the  filing  of  the  complaint  in  the  present 
action — the  rents  and  profits  to  be  calculated  in  both  cases 
up  to  this  date.  (Galpin  v.  Page,  18  Wallace,  350;  Same 
case,  3  Sawyer,  93;  also,  Neff  v.  Pennoyer,  3  Id.  274.) 


The  United  States  v.  Charles  Hare  et  al. 

CiRcmr  Court,  Dktbict  of  Califorkia. 
OoTOBEB  28,  1867. 

1.  Existence  or  Pueblo  at  San  Frangisgo  no  lonqkb  Open  to  Discits- 

8IOK. — The  existence  of  a  Mexican  pueblo  at  the  Bite  of  the  present  city 
of  San  Francisco,  on  July  7,  1846,  its  possession  of  an  interest  in  lands 
to  the  extent  of  four  square  leagues,  and  the  succession  of  the  present 
city  to  such  interest,  having  been  judicially  settled  in  a  controversy  be- 
tween the  city  and  the  United  States,  are  matters  no  longer  open  to  dis- 
cussion. 

2.  Pueblo  Lands  not  Subject  to  Execution. — Lands  within  the  limits  of 

the  pueblo  of  San  Francisco  were  not  subject  to  levy  and  sale  under 
judgment  and  execution  against  the  city. 

3.  Natubb  of  Pukblo  Title — Control  of  Government. — The  lands  of  the 

pueblo  of  San  Francisco  were  not  held  in  absolute  property,  with  full 
right  of  alienation  and  disposition,  but  were  subject  to  the  control  and 
disposition  of  the  government  until  the  title  passed  to  private  parties; 
and  this  right  of  control  and  disposition,  which  existed  in  the  former 
government,  passed  upon  the  cession  of  the  country  to  the  United 
States,  and  could  afterward  be  exercised  by  them  at  any  time  before  the 
property  had  passed  to  third  parties  by  the  action  of  the  pueblo  author- 
ities in  accordance  with  existing  laws. 

4.  United  States  Military  Authorities  had  no  powbb  to  Dispose  of 

Pueblo  Lands. — The  officers  of  the  United  States  army  who  occupied 
California  prior  to  the  organization  of  the  State  government,  had  no 
power  to  grant  or  dispose  of,  or  to  reserve  from  grant  or  disposition,  any 
portion  of  the  pueblo  lands  or  any  portion  of  the  public  property  of  the 
United  States;  they  could  in  no  respect  impair  any  rights  which  the 
United  States  may  have  acquired  over  either  by  the  conquest  or  might 
subsequently  acquire  by  treaty. 

5.  Oen.  Kearny's  Bkach  and  Water-lot  Qbant  Invalid. — The  attempted 

grant  to  San  Francisco  by  Gen.  Kearny,  on  March  10, 1847,  of  the  beach 
and  water  lots  was  an  act  beyond  his  authority  to  execute,  and  passed 
no  interest  whatever. 

6.  BiNcoN  Point  Government  Reserve  Invalid. — The  attempted  selection 

by  Major  Hardie,  on  July  18,  1847,  of  a  government  reserve  at  Rincon 
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Point  in  San  Francisco,  was  inyalid;  anch  appropriation  conld  only 
have  been  made  by  act  of  Congress  or  order  of  the  President. 

7.  PowKB  TO   '^Bbsertb"   Publio  Lands. — While  the   President  of  the 

United  States  was  authorized  in  particalar  cases  to  reserve  from  sale  for 
pablic  uses  portions  of  the  public  lands,  no  such  power  was  vested  in 
the  head  of  any  subordinate  departments  of  the  government.  The  sec- 
retary of  the  treasury  could  not  execute  nor  approve  of  a  lease  of  any 
property  belonging  to  the  United  States  without  special  authority  cf 
law. 

8.  Title  to  Land  Gbamtkd  bt  San  Francisco   pbiob  to  Dktkbicination 

OF  PuKBLO  Claim. — Parties  who  obtained  conveyances  from  the  city  of 
San  Francisco,  whilst  its  claim  for  pueblo  lands  was  pending  before  the 
United  States  tribunals,  took  whatever  interest  they  acquired  subject  to 
the  determination  of  the  claim. 

9.  Whkn  Final  Dkobbs  in  San  Fbancisco  Pukblo  Cask  took  Effect. — 

The  final  decree  in  the  San  Francisco  pueblo  case  took  effect,  by  rela- 
tion, on  the  day  when  the  petition  was  presented  to  the  land  commis- 
sion in  July,  1852,  and  is  to  be  considered  as  if  entered  on  that  day. 

10.  Mkanino  of  Word  '*Gbants"  in  San  Fbancisco  Pukblo  Dkcbsb. — 
The  term  "grants"  in  the  final  decree  of  the  San  Francisco  pueblo 
case,  declaring  that  the  confirmation  is  in  trust  for  the  benefit  of  lot 
holders  under  grants  from  the  pueblo,  town  or  city,  comprehends  all 
previous  conveyances  from  the  city. 

Before  Mr.  Jastice  Field. 

This  isk  an  action  for  the  possession  of  certain  real 
property  sitaated  on  Bincon  Point,  in  the  city  of  San 
Francisco,  being  a  portion  of  lots  five  and  six  of  the  block 
lying  between  Folsom  and  Harrison  streets,  and  between 
Main  and  Spear  streets.  It  was  tried  at  the  October  term, 
1867,  by  the  court,  without  the  interrention  of  a  jury  by 
stipulation  of  the  parties. 

On  the  trial  the  defendants  produced  and  gave  in  evi- 
dence the  proceedings  aud  decree  in  the  San  Francisco 
pueblo  case,  and  proved  that  the  premises  in  controversy 
were  within  the  limits  defined  by  said  decree.  They  also 
produced,  proved  and  read  in  evidence  the  following  docu- 
ments; numbered  from  1  to  13  inclusive: 

[No.  1.] 

I,  Brigadier-General  S.  W.  Kearny,  governor  of  California,  by  virtue  of 
authority  in  me  vested  by  the  President  of  the  United  States  of  America,  do 
hereby  grant,  convey,  and  release  unto  the  town  of  San  Francisco,  the 
people  or  corporate  authorities  thereof,  all  the  right,  title,  and  interest  of 
the  govei-umeut  of  the  United  States,  and  of  the  territory  of  California  in 
and  to  the  beach,  and  water  lots  on  the  east  front  of  said  town  of  San  Fran- 
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oisoo,  including  between  the  points  known  as  the  Bincon  and  Fort  Mont- 
gomery, excepting  sach  lots  as  may  be  selecied  for  the  use  of  the  general 
government  by  the  senior  officers  of  the  army  and  navy  now  there;  provided 
the  said  gronnd  hereby  ceded  shall  be  divided  into  lots  and  sold  to  the 
highest  bidders,  after  three  months  notice  previously  given.  The  proceeds 
of  said  sale  to  be  for  the  benefit  of  the  town  of  San  Francisco.  Given  at 
Monterey,  capital  of  California,  this  tenth  day  of  March,  1817,  and  in  the 
seventy-first  year  of  the  independence  of  the  United  States. 

8.  W.  Kearnt, 
Brigadier-General  and  Governor  of  California. 


[No.  2.] 

Hkjldquaxtkbs  10th  Militabt  Dkpartiiicmt,  ) 

MoNTKBKT,  Califobnia,  Juue  23,  1847.  J 

Sib:  Colonel  Mason  has  not  yet  officially  learned  that  any  selections  have 
been  made  of  lots  in  the  town  of  San  Francisco,  known  as  the  beach  and 
water  lots  granted  to  said  town  for  sale,  excepting  snch  as  should  be  selected 
for  the  use  of  the  general  government  by  the  senior  officer  of  the  army  or 
uavj.  The  time  of  sale  under  the  decree  of  General  Kearny  of  March  10, 
184y,  rendered  it  necessary  that  the  selection  be  made  soon,  and  Colonel 
Mhsou  wishes  you  to  consult  with  Commander  Biddle,  or  other  senior  uayal 
officers  that  may  be  on  the  station,  and  to  select  in  accordance  with  the 
terms  of  the  grant,  if  it  has  not  already  been  done,  the  lots  best  suited  for 
wharves  both  for  army  and  navy  purposes,  with  space  enough  for  all  the 
buildings  that  it  may  be  ueoessary  to  ereot  hereafter.  A  suitable  lot  should 
alao  be  selected  for  a  custom-house  with  the  storehouses  that  it  may  require. 

Colonel  Mason  wishes  these  selections  to  be  made  so  far  as  the  armv  is 
concerned,  and  officially  communicated  to  the  alcalde  of  the  town  before 
the  day  of  sale. 

I  have  the  honor  to  be  your  most  obedient  servant, 

W.  T.  Shxbman, 
Ist  Lt.  3  Art'y,  A.  A.  A.  Gen'l. 
Major  Jambs  A .  Haboik, 
Com'd  in  San  Francisco. 

INo.  3.] 

HBADQC7ABTBBS  NoB.  Mll«.  DbPABTMXKT,  ) 

Sam  Fbanoisco,  California,  July  18, 1847.  ( 

Sib:  In  obedience  to  orders  from  his  excellency  the  governor,  Colonel  B. 
B.  Mason,  I  have  the  honor  to  inform  you  that  £  have  selected  for  the  use 
of  the  government  the  following  lands  in  the  towu  of  San  Francisco:  all 
that  portion  of  Rincon  Point  not  divided  off  into  lots  and  marked  ''Govern- 
ment Reserve"  upon  the  map  entitled  '*  Map  of  the  beach  and  water  lots  of 
San  Francisco,  a.  d.  1847,"  now  in  the  alcalde's  office  of  San  Francisco. 
Also,  all  the  beach  and  water  lots  bounded  by  streets  entitled  Montgomery, 
^Vashington,  and  Jackson  streets,  on  a  map  entitled  "  Map  of  San  Fran- 
cisco," now  in  the  alcalde's  office,  and  the  bay  running  out  into  deep  water 
and  marked  on  the  aforesaid  map  of  beach  and  water  lots  '*Gh)vemment 
Reserve."  And  also  all  the  beach  and  water  lots  bounded  by  streets  entitled 
Sansome,  Broadway,  and  Pacific  streets  on  the  aforesaid  map  of  San  Fran- 
cisco, and  the  bay  running  out  into  deep  water  and  marked  *  *  Government 
Reserve"  on  the  aforesaid  map  of  beach  and  water  lots  of  the  town  of  San 
Francisco. 

I  am  sir,  very  respectfully,  your  obedient  servant, 

(Signed)  Jas.  A.  Habdir, 

Major  1st  N.  Y.  Reg't  Veils. 
To  Aloade  of  the  Town  of  San  Francisco,  California. 
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[No.  4.] 

HXADqCABTBBS   IOtH  MiT*Y  Dsp'T,  ) 

San  Fbancisco,  Cal^a,  Sept.  30, 1874.  \ 

Sib:  Yoa  will  be  pleased  neither  to  grant  nor  to  giye  any  deed  for  any 
town  lots  or  other  land  to  the  southward  of  the  Rincon  Point  and  eastward 
of  A  line  commencing  at  the  north-west  comer  of  the  government  reserve,  at 
the  said  Riucon  Point,  and  mnniDg  south  eleven  degrees  west  (B.  II  W.) 
with  the  true  meridian.  The  laud  eastward  of  the  above-named  line  is  in- 
teudc'd  for  the  use  of  the  United  States  government,  the  southern  boundary 
of  which  will  be  more  particularly  described  when  the  town  surveys  are 
more  fully  completed. 

I  have  the  honor  to  be  your  obd't  serv't, 

(Signed)  B.  B.  Mason, 

Col.  1st  Dragoons,  Gov.  GaUfornia. 
To  Gkobor  Htdk,  Esq., 

Alcalde  of  San  Francisco. 

[No.  5.] 

Hbadqctabtxbs  10  Mil.  Dbp't,  ) 

MoNTBBET,  Cal.,  Aug.  9,  1849.  ) 

Captain:  I  am  instructed  by  the  commanding  general  to  say  that  you 
will  cause  the  government  reserves  at  San  Francisco  to  be  properly  marked 
and  notice  to  be  given  in  oue  or  more  of  the  papers  published  in  that  town 
forbidding  trespassers,  by  the  erection  of  buildings,  or  in  any  other  manner 
whatsoever. 

Mr.  Thompson  and  Mr.  Steinberger  are  the  only  persons  authorized 
to  occu])y  any  portion  of  these  lands,  and  without  authority  communicated 
to  you  through  or  from  department  headquarters,  you  will  permit  no  one 
else  to  occupy  them. 

Yery  respectfully,  your  obedient  servant,  En.  B.  S.  Canbt. 

Ass't  Adj't  Gen'l. 
Capt.  E.  D.  Eetes, 

3d  Artillery,  San  Francisco. 

[No.  6.] 

Hbadquabtkbs  10th  Miii.  Dkp't,         / 
MoNTXBEY,  Aug.  23,  1845. ) 

Captain  :  Your  communication  of  the  seventeenth  inst.,  and  its  inclosnres, 
were  received  last  night,  and  I  am  directed  by  t^e  commanding  general  to 
say  that  his  instructions  to  you  of  the  ninth  inst ,  were  not  more  definite  be- 
cause the  papers  in  relation  to  the  claim  of  Mr.  Thompson,  and  the  permis- 
sion given  Mr.  Steinberger  to  occupy  a  portion  of  the  reserve,  are,  or  should 
be  on  file  at  your  post,  or  in  the  assistant-quartermaster's  office  of  San  Fran- 
cisco. 

By  the  decisions  of  Generals  Mason  and  Bilev,  the  former  and  present 
governors  of  California,  **  occupancy  of  the  house/'  commonly  known  as  the 
'*Eanacka  House,"  and  **a  right  of  way  to  the  beach,"  has,  under  certain 
restrictions,  been  guaranteed  Mr.  Thompson,  *' until  his  claim  be  submit- 
ted to  the  United  States  government,  or  decided  by  the  proper  tribunals." 
Beyond  this  his  title  has  not  been  and  will  not  be  recognized,  and  you  are 
desired  to  apply  to  Mr.  Billings,  attorney-general  for  California,  for  any 
assistance  that  may  be  deemed  necessary  to  protect  the  right  of  the  United 
States  to  this  property. 

The  reservation  at  Bincon  Point,  and  any  other  public  lands  that  there 
may  be  at  San  Francisco,  are  included  in  your  instructions  of  the  ninth  inst. 

Very  respectfully,  your  ob'd't  serv't, 

Ed.  B.  S.  Canbt, 

Ass't  Adj't  Gen'l. 

Capt.  E.  D.  Eeybs, 

3d  Art'y,  Commd'g  Besidio,  San  Francisco. 
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[No.  7.] 

GoYernment  Beserve,  by  Capt.  E.  D.  Key  as,  U.  S.  A.,  to  Theodore  Shilla- 
ber; 

This  indentare,  made  this  twenty-seventh  day  of  NoTember,  in  the  year 
of  oar  Lord  one  Uioasand  eight  hundred  and  forty-nine,  between  Captain  K. 
D.  Keyes,  U.  S.  Army,  commanding  at  San  Francisoo,  Upper  CHlifornia,  and 
Theodore  Shillaber,  of  the  same  place,  witnesseth,  that  the  said  E.  D.  Keyes, 
as  agent  of  the  United  States,  by  and  with  the  authority  of  Brevet  Brigadier 
General  Bennett  Biley,  U.  S.  Army,  commanding  the  lOth  Military  Depart- 
ment,  doth  hereby  lease,  demise,  and  to  let  to  the  said  Theodore  Shillaber, 
his  heirs  and  assigns,  all  those  lots,  parcels,  and  blocks  of  groand  in  the 
town  of  San  Francisco,  Upper  California,  which  have  hitherto  been  set 
apart,  indicated  or  known  as  "government  reserve,"  and  which  are  em- 
braced: 1.  By  Montgomery  street  on  the  west;  Jackson  street  on  the  north; 
Washington  street  on  the  south;  and  the  limits  of  the  town  or  deep  water 
on  the  east;  and,  2.  By  what  is  commonly  known  and  indicated  on  the  map 
of  said  town  as  "Bincon  Point;'*  ^he  second  piece  or  parcel  of  ground  em- 
bracing all  that  has  been  heretofore  set  apart  as  government  reserve  on 
"  Bincon  Point "  and  its  immediate  neighborhood.  To  hold  for  the  term  of 
ten  years  from  the  twenty-seventh  day  of  November,  a.  d.  one  thousand 
eight  hundred  and  forty-nine,  subject  to  the  following  conditions  and  excep- 
tions, to  wit: 

First.  The  said  lessee  yielding  and  paying  to  the  ofiElcer  of  the  Quarter- 
master Department  on  duty  at  San  Francisco,  or  to  such  other  pernous  as 
may  be  duly  appointed  to  receive  it  for  the  benefit  of  the  United  States  the 
sam  of  two  thoasand  dollars  for  each  and  every  year. 

Second.  To  acquire  for  and  surrender  to  the  United  States  at  the  expira- 
tion of  this  lease,  all  titles  or  claims  belonging  to  or  held  by  other  persons, 
and  all  persona  in  and  to  the  whole  of  any  part  of  said  premises. 

Third.  To  pay  all  taxes  and  assessments  which  may  be  laid  on  the  prem- 
ises, or  any  portion  or  portions  of  them,  after  they  shall  come  into  the  pos- 
session of  the  said  lessee  b^  the  proper  authorities. 

Fourth.  After  the  expiration  of  five  years  from  the  said  twenty-seventh  day 
of  November,  to  surrender  to  the  United  States  such  a  portion  or  portions 
of  the  premiHcs  as  may  be  required  for  the  actual  uses  of  the  government, 
and  which  may  be  called  for  by  the  i>roper  authorities;  it  being  undei'st(K>d 
that  in  uttse  such  claim  shoald  extend  to  portions  of  the  premises  upon 
which  large  amounts  of  money  shall  have  been  expended  in  permanent  im- 
provements, that  the  said  lessee  shall  be  allowed  a  fair  compensation  for  such 
improvements,  to  be  determined  by  three  disinterested  men,  impartially  se- 
lected according  to  usual  forms,  and  for  such  claims  are  made  for  the  pur- 
poses specified  in  the  article,  the  said  lessee  to  have  quiet  and  peaceable 
possession  for  the  whole  ten  vears  aforesaid. 

Fifth.  In  case  the  United  States  shall  claim  and  appropriate  any  portion 
or  portions  of  the  premises  before  the  expiration  of  the  term  of  this  lease, 
then,  in  such  case,  the  said  lessee  shall  be  allowed  not  less  than  ninety  days 
to  remove  the  buildings  thereupon,  or  the  United  States  government  may, 
at  its  option,  purchase  the  same  upon  the  valuation  of  three  men  selected  as 
aforesaid,  and  the  same  conditions  respecting  the  removal  or  purchase  of 
the  buildings  shall  hold  at  the  termination  of  this  lease. 

Sixth.  The  said  Shillaber  agrees  honestly  and  faithfully  to  defend  and 
protect  the  interests  and  rifl;hts  of  the  United  States  in  and  to  all  and  every 
part  of  the  lauds  embraced  in  this  indenture,  but  if  it  shall  be  decided  by 
the  proper  tribunals  that  any  other  person  or  persons  possess  a  valid  and  bona 
fide  title  to  any  portion  or  portions  of  them,  and  if  such  person  or  persons 
shall  have  or  shall  obtain  legal  possession  thereof,  then,  in  such  case,  the 
portion  or  portions  so  claimed  and  obtained  shall  be  considered  an  not  em- 
braced in  tnis  indenture,  or  lease,  this  indenture  holding  good  with  all  the 
conditions  and  exceptions  to  all  other  parts  and  portions  of  the  premises 
herein  described. 

Seventh.  In  default  of  the  payment  by  the  said  lessee  within  the  year  for 
42 
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which  it  is  due  of  the  $2000  aforesaid,  this  lease  to  become  nail  and  void, 
and  the  said  lessee  to  f  urrender  the  premises  to  the  United  States. 

Eighth.  At  the  expiration  of  the  ten  years  aforesaid,  the  said  Shillaber 
agrees  to  surrender  the  wLole  premises  peaceably  to  the  United  States^  It 
being  understood  that  should  the  lessee  be  required  to  sanrender  any  portion 
or  portions  to  them  before  the  expiration  of  ten  years,  that  a  fair  correspond- 
ent diminution  of  the  rental  of  $2000  is  to  be  allowed  to  him. 

Niuth.  The  said  Shillaber  agrees  not  to  allow  any  person  whatsoever  to 
participate  in  the  uses  or  profits  of  the  premises  herein  described,  who  does 
not  fully  and  without  reservation  or  predisposition  of  his  claim  subscribe  to 
all  the  conditions  of  this  lease. 

In  witness  whereof,  the  said  parties  to  this  indenture  haye  hereunto  sei 
their  hands  and  seals  the  day  and  year  first  above  written. 

ThKO.   SHIUUkBSR.  [SKAL.] 

E.  D.  Kktks,  [sral.  J 

Captain  Third  Artillery,  commanding  at  San  Francisco. 

Executed  in  presence  of  Bobert  B.  Pierpont,  Thos.  I .  Peachy. 

It  is  understood  that  at  the  termination  of  this  lease,  the  said  Shillaber 
is  not  to  claim,  nor  are  those  holding  under  him  to  claim  any  compensation 
for  any  excavations  or  embankment  made  upon  such  portions  of  the  prem- 
ises, as  he  may  hold  during  the  whole  ten  years. 

ThBO.  SsiLIiABXB.  [sSAZi.] 

E.  D.  Kktks,  [skal.J 

Captain  Third  Artillery,  commanding  at  San  F^ncisco. 

Witnesses:  Bobert  B.  Pierpont,  Thomas  I.  Peachy. 

Territory  of.  Calif ornit\.  District  of  San  Francisco,  ss. 

Before  me,   first  alcalde  of  said  district,  personally  appeared  the  within 
named  K  D.  Keyes  and  Theodore  Shillaber,  who  acknowledged  the  within 
instrument  to  be  their  voluntary  act  and  deed  for  the  purposes  therein 
mentioned. 
Given  under  my  hand  this  twenty-ninth  NoTember,  ▲.  d.  1849. 

Jko.  W.  Oba&t,  First  Alcalde. 
Approved:  B.  Bilkt, 

Brevet  Brigadier-Oeneral  U.  B.  A.,  eommanding  the  Department. 

Haying  examined  the  above  lease,  and  being  satisfied  that  it  is  to  the  inter- 
est of  the  United  States  to  place  the  property  herein  demised  in  the  posses- 
sion aud  under  the  legal  control  of  those  whose  interest  and  duty  it  will  be 
to  protect  the  property  from  squatters  and  adverse  claimants,  I  hereby  ratify 
and  confirm  the  same  on  the  part  of  the  United  States. 

Alsz.  H.  H.  Stuabt,  Secretary  of  Interior. 

[No.  8.] 

San  Fbancisco,  Feb.  26,  1850. 

Captain  E.  D.  Kktbb,  U.  S.  A.,  ) 

Captain  Commanding  at  San  Francisco.  ) 

Sib:  As  the  lessee  of  the  government  reserve  on  Bincon  Point,  from  yon 
in  your  official  capacity,  which  lease  has  been  approved  by  your  superior 
officer.  General  Biley,  I  have  to  request  that  you  will  maintain  me  in  pos- 
session of  the  rights  which  I  have  to  said  reserve,  in  virtue  of  the  title  de- 
rived from  you,  and  that  you  will  assist  me  in  maintaining  inviolate  the 
claim  of  the  United  States  thereto. 

I  therefore  desire  that  you  will  take  such  measures  as  may  appear  to  you 
most  proper  to  eject  from  said  ** reserve"  all  such  persons  now  residing 
thereon  as  are  there  without  my  consent.  Mv  own  endeavors  to  establish 
possession  thereon  have  been  rendered  futile  by  the  refusal  and  threats  of 
the  squatters  now  occupying  it.    I  am,  sir,  your  most  obedient  servant, 

Thbo.  Shilulbeb. 
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[No.  9.] 

Pbhidio  of  SiN  FBAHomoo,  j 
Feb.  28, 1850.  \ 

Majob  E.  B.  S.  Ganbt,  ABB*t  Adj*t  Gen'l  : 

Sib:  HaTing  been  notified  by  Mr.  Shillaber  yesterday  that  he  could  not  get 
poflsession  of  the  reserve  at  Binoon  Point,  which  was  leased  to  him  in  No- 
vember last,  I  immediately  repaired  to  that  place,  and  notified  the  squatters 
that  they  must  leave  in  twenty-four  hours.  Some  promised  to  go,  and  oth- 
ers refused.  To-day  at  one  o'olook  p.  h.,  I  marched  to  Bincon  Point  with 
all  my  disposable  force,  and  was  obliged  to  order  the  pulling  down  of  two 
tents  and  two  sheds  claimed  by  a  man  named  White.  The  structures  were 
removed  without  unnecessary  violence,  and  no  injury  was  done  to  his  goods. 
Most  of  the  other  squatters  promised  to  remove  peaceably,  and  no  other  use 
of  force  was  made.  Immediately  on  my  return  to  San  Francisco,  I  was 
summoned  by  the  judge  of  first  instance,  Judge  Almon,  to  appear  in  his 
court.  I  appeared  accordingly,  and,  after  hearing  the  case,  was  discharged. 
White  is  an  JSiiglishman  by  birth,  and  I  feel  convinced  he  has  backers  whose 
design  it  is  to  get  the  reservations  annulled,  and  to  set  at  naught  all  the  pro- 
ceedings of  ofScers  of  the  army  in  reference  to  them. 

Unless  those  reservations  are  maintained,  I  do  not  see  how  officers  can 
maintain  themselves  at  their  posts,  whenever  it  shall  appear  to  be  the  interest 
of  citizens  to  diHpossess  them.  The  case  appears  to  me  to  be  a  difficult  one 
under  present  circumstances,  and  I  trust  it  may  be  urged  to  a  settlement  at 
Washington  by  Qeneral  Biley.  Jndge  Almon  refused  to  grant  an  injunction 
to  stay  my  proceedings,  bui  still  I  am  not  determined  whether  to  go  on  and 
force  others  off  or  not.  I  therefore  take  the  liberty  to  ask  for  further  in- 
structions. Under  the  circumstances  of  my  position.  I  deem  it  proper  to 
request  the  withdrawal  of  the  tender  of  my  resignation.  A  letter  to  that 
effect  will  accompany  this. 

I  have  the  honor  to  be,  sir,  your  most  obedient  servant, 

E.  D.  Kktss,  Gapt.  Third  Art'y  Com'g  Post. 

[No.  10.] 

Hkjldqvabtkbs  10th  Militaby  Dkpabtkbmt,        I^ 
MoNTBBBT.  Gaii.,  March  12,  1850. ) 

Gapt.  Eetks;  Sib — Your  letter  of  date  February  twenty -eighth  last  has  been 
received,  and  laid  before  the  commanding  general,  who  directs  me  to  say 
that  your  course  in  ejecting  the  intruders  on  the  government  lands,  was  cor- 
rect;  that  this  matter  has  been  several  times  reported  at  Washington  for  the 
action  of  the  War  Department,  and  that  until  that  action  be  known  you  will 
continue  to  preserve  the  public  reserve  from  private  occupation;  that  your 
letter  recalling  the  tender  of  your  resignation,  has  been  forwarded  with  his 
approval.  I  am,  sir,  very  respectfully,        J.  Hahii^ton, 

Second  Lieut.  Third  Art'y  A.A.  A.  Gen'l. 
To  Gapt.  E.  D.  Kbts,  Third  Art'y,  Presidio  of  San  Francisco. 

[No.  11.    Gaution  to  Pubohasebs.] 

The  public  are  notified  that  neither  Grane  &  Bice,  nor  any  other  persons 
are  authorized  to  sell  any  houses,  buildings  or  lots  on  '*  Bincon  Pomt,"  or 
to  occupy  any  point  of  said  land,  without  permission  from  Theodore  Shilla- 
ber, to  whom  the  exclusive  possession  of  the  same  legally  belongs. 

Hobaob  Hawbs, 
Attorney  for  Theodore  Shillaber. 
San  Fbakgibco,  September  28,  1860. 

The  land  above  mentioned  ib  included  between  Folsom  street,  Beale  street, 
and  the  bay  of  San  Francisco.  Hobacb  Hawxs. 
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[No.  12.] 

San  Fbanoisoo,  Jnne  6,  1851. 

Sib  :  The  nndersigned  baying  been  appointed  by  the  secretary  of  the  treas- 
nry,  commissioner  to  superintend  the  constmction  of  a  cnstom-hoase  and 
marine  hospital,  in  San  Francisco,  have,  under  instructions  from  that  de- 
partment, Helected  Biucou  Point  as  a  suitable  site  for  a  marine  hospital,  we 
have  exiimiued  the  indenture  by  which  that  point,  together  with  another 
portion  of  what  is  known  iu  this  city  as  the  "  Government  Beserveft,"  was 
leased  to  you,  on  the  twenty-ninth  of  November^  1849,  by  Captain  £.  D. 
Key  en,  for  the  period  of  ten  years,  and  without  expressing  any  opinion,  or 
meaning  to  be  understood  as  indicating  an  opinion  with  regard  to  the  valid- 
ity of  said  lease,  we  are  clearly  of  opinion  that  the  United  States  have,  by 
the  express  terms  thereof,  the  unquestionable  right  to  take  possession  and 
use,  and  occupy,  at  any  time,  any  portion  or  portions  thereof,  for  govern- 
ment purposes,  the  lessee  to  be  allowed  the  term  of  ninety  days  for  removing 
auy  buildiDgs  which  may  have  been  placed  thereon. 

We,  therefore,  beg  respectfully  to  inquire  whether  this  be  your  under- 
standing of  the  true  intent  and  meaning  of  said  indenture,  and  whether,  if 
this  be  not  your  understanding,  it  is  your  intention  to  control  the  right  of 
the  government  to  take  possession  and  nse,  and  occupy  said  Point  for  the 
purpose  above  indicated ;  the  said  term  of  ninety  days  being  allowed  for  the 
removing  of  auy  buildings  which  may  have  been  erected  on  the  premises. 

Very  respectfully,  your  obedient  servant, 

Ai<LKn  A.  Hali«, 
J.  BuTLKB  Kino, 
Commissioners  for  Constmction  of  Public  Buildings • 

Captain  Thkodobb  Shzllabbb. 

[No,  13.  J 

San  Fbancibcx),  Cal.,  June  10,  1852. 
To  Major  O.  Cboss,  Quartermaster  U.  S.  Army. 

Sir:  Your  letter  of  the  second  June,  is  before  me.  In  reply  to  your  ques- 
tions, I  have  to  state  that: 

First.  The  reserve  made  particularly  for  military  purposes,  such  as  ware- 
houses, etc.,  is  that  at  Clark's  Point,  between  Pacific  street  and  Broadway, 
and  comprises  all  that  portion  east  of  Sansome  street,  out  to  Ship*8  Channel, 
with  the  exception  of  fifty  vara  lot  No.  318,  on  the  south-east  comer  of  San- 
some street  and  Broadway,  which  was  sold  by  the  city  authorities,  before  the 
reservation  was  made. 

Second.  The  lots  east  of  Montgomery  street,  and  between  Washington  and 
Jackson  streets,  out  to  Ship's  Channel.  These  were  reserved  for  the  custom- 
house or  revenue  purposes. 

Third.  The  lots  on  Bincon  Point,  east  of  Beale  street.  These  were  reserved 
for  military  purposes,  or  for  hospital  or  other  government  works. 

Fourth.  The  authority  under  which  these  reservations  were  made,  was 
that  of  General  Kearny,  while  in  command  in  this  country,  in  the  spring 
of  1847.  General  Kearny  authorized  the  sale  ot  the  property  commonly 
known  as  '*  Beach  and  Water  lots  "  or  the  flnts  in  front  of  this  city,  by  the 
authorities  of  the  town,  and  directed  the  principal  military  and  naval  au- 
thorities here  to  reserve  from  that  sale  all  such  lots  and  locations  as  they 
thought  might  be  required  for  government  parposes. 

In  accordance  therewith,  the  late  Commodore  Biddle,  U.  S.  Navy,  Major 
J.  K.  Hardie,  Ist  regiment  N.  Y.  volunteers  and  myself,  made  the  reserva- 
tions heretofore  described. 

Fifth.  The  property  known  as  government  reserves  is  now  held,  I  believe, 
by  Messrs.  Palmer,  Cook  &  Co.,  on  lease  for  eight  years.  The  leases  were 
given  by  Capt.  £.  D.  Keves,  U.  S.  Army,  to  Theodore  Shillaber,  and  Messrs. 
Palmer,  Cook  &  Co.,  hold  as  Shillaber's  assignees.    Much  of  the  property 
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is  held  by  title  in  confitot  with  those  of  Messrs.  Palmer,  Gook  &  Co.,  some 
of  them  are  sqnatteis'  claims,  and  some  pretended  grants. 

I  think  there  are  no  genuine  grants  to  any  portion  of  the  original  reserves 
AS  made  by  the  officers  above  named,  in  1§47.  It  was  an  object  to  get  re- 
iferves  far  from  claims  of  every  kind. 

Sixth.  I  believe  the  property  described  above  to  be  worth  $750,000. 

Seventh.  I  do  not  know  the  term  of  leases  to  Messrs.  PalmeV,  Cook  &  Co  , 
bnl  I  am  informed  that  they  have  never  paid  anything  for  the  use  of  the    o 
property  ihey  hold.  / 

I  am,  sir,  respectfully,  your  obedient  servant, 

J.  L.  FoifOM, 

A.  Qr.  Msster. 

[No.  U.] 

Whereas  by  ordinanoe.  No.  280  of  the  common  oonncil  of  the  city  of  San 
Francisco,  it  was  ordained  as  follows: 

*'The  people  of  the  city  of  San  Francisco  do  ordain  as  follows: 

**That  his  honor,  the  Mayor,  be  directed  to  convey  on  their  behalf  to  the 
United  States,  all  their  right,  title,  and  interest,  in  and  to  certain  six  fifty- 
vara  lots,  bounded  and  described  as  follows:  On  the  east  by  Spear  street; 
on  the  south  by  Harrison  street;  on  the  west  bv  Front  street;  and  on  the 
north  by  the  beach,  the  whole  comprehended  within  an  area  of  one  hundred 
varas  by  one  hundred  and  fifty  varas." 

Now,  therefore,  this  deed  made  and  entered  into  this  eleventh  day  of 
Becember,  eighteen  hundred  and  fifty-two,  by  and  between  the  city  of  Sun 
Francisco  by  Charles  J.  Breuham,  the  mayor  thereof,  party  of  the  first  part, 
and  the  United  States  of  America,  party  of  the  second  part,  wituesseth, 
that  for  and  in  consideration  of  the  premises,  and  of  the  sum  of  one  dollar 
to  the  party  of  the  first  part  in  hand  paid  by  the  party  of  the  second  part, 
the  receipt  of  which  is  hereby  acknowledged,  the  said  party  of  the  first  pait 
doth  by  these  presents  grant,  convey,  and  quitclaim  unto  the  said  party  of 
the  second  part,  all  the  right,  title,  interest,  claim  and  demand,  legal  or 
equitable  in  possession,  remainder,  or  reversion,  of  the  said  party  of  thd 
first  part  in  and  to  the  premises  aforesaid,  and  every  {)art  thereof,  which 
premises  are  situated  and  being  within  the  corporate  limits  of  said  city, 
and  are  bounded  and  described  as  set  forth  in  said  ordinance.  To  have 
and  to  hold  the  said  premises  with  all  the  privileges  and  appurtenances 
thereunto  belonging,  unto  the  said  party  of  the  second  part  forever. 

In  witness  whereof,  the  said  Charles  J.  Brenham,  mayor  of  said  city, 
hath  hereunto  set  his  hand  and  caused  the  official  seal  of  said  city  to  bo 
hereunto  affixed,  the  day  and  year  aforesaid. 

[Seal.]  C.  J.  Bbknham,  Mayor. 

I  hereby  certifj^  that  the  copy  of  ordinance,  No.  280,  included  within  the 
foregoing  deed,  is  a  true  copy  of  an  original  ordinance  returned  by  the 
mayor  to  the  common  cooucil  with  his  approval,  December  10, 1852. 

Edwaad  Tobt, 
Clerk  of  the  Common  Council. 
San  Francisco,  Dec.  13, 1852. 

State  of  CaHfomia,  County  of  San  FrandseOt  ss: 

On  this  fourteenth  day  of  December,  1852,  personally  appeared  before  me, 
Frederick  A«  Sawyer,  a  notary  public  for  said  county,  Charles  J.  Brenham, 
mayor  of  the  city  of  San  Francisco,  and  Edward  Toby,  clerk  of  the  common 
council  of  said  city,  to  me  known  to  be  the  individuals  described  in  and 
who  executed  the  several  instruments  above,  to  which  their  names  are  sub- 
scribed, and  acknowledged  to  me  that  they  executed  the  same  freely  and 
voluntarily,  and  for  the  purposes  therein  mentioned. 


y- 


662  Unttbd  States  v.  Bare.  [Git.  Ct. 


Opinion  of  the  Gonrt — ^Mr.  Justice  Field.  [October, 

^ ^ ___^__ _• 

In  testimony  vhereof  I  have  faereauto  set  my  hand  and  seal  of  office 
this  diiT  and  year  last  above  written. 
[Seal.]  F.  A.  Sawtkb,  Notary  Public. 

Recorded  in  recorder's  office  of  eoanty  of  San  Francisco,  Liber  19  of 
Deeds,  page  101,  December  14,  1852,  twelve  o'clock  m. 

Taoe.  B.  BaascrM,  County  Becorder, 

By  Jo.  Glkuknt,  Dep*y. 

Deloa  Lake,  United  SlcUes  Attorney ,  for  United  States. 
S.  W.  HoUiday,  for  defendant. 

Mr.  Justice  Field.  This  is  an  action  for  the  possession 
of  a  portion  of  the  fifty-vara  lots^  numbers  five  and  six,  in 
block  lying  between  Folsom  and  Harrison  streets,  and  be- 
tween Main  and  Spear  streets,  in  the  city  of  San  Francisco. 
The  demand  in  the  complaint  is  for  the  entire  lots,  but  it 
was  admitted  on  the  trial  that  the  title  of  the  plaintiff  does 
not  extend  to  that  portion  of  the  lots  which  lies  below  the 
ordinary  high-water  mark  of  the  bay  of  San  Francisco,  as 
that  mark  existed  on  the  acquisition  of  the  country. 

The  claim  of  the  plaintiffs  to  the  upland  portion  rests 
upon  the  hypothesis  that  previous  to  the  admission  of  Cali- 
fornia into  the  Union,  the  premises  were  reserved  for 
public  purposes  by  the  action  of  officers  of  the  army  of 
the  United  States,  and  that  such  reservation  was  recog- 
nized by  the  subsequent  legislation  of  Congress,  and  by 
the  decree  of  this  court  in  the  pueblo  case. 

The  defendants  not  only  controvert  the  positions  of  the 
plaintiffs,  but  assert  title  in  themselves,  or  parties  they 
represent,  from  three  sources:  1.  By  virtue  of  a  grant 
from  a  justice  of  the  peace  of  the  city  of  San  Francisco, 
in  January,  1850;  2.  By  virtue  of  a  deed  from  the  sheriff 
of  the  county  of  San  Francisco,  bearing  date  in  October, 
1851,  executed  upon  a  sale  of  the  premises  under  a  judg- 
ment and  execution  against  the  city;  3.  By  virtue  of  a 
conveyance  by  the  city  through  the  commissioners  of  the 
Q  sinking  fund  created  in  185^  and  the  commissioners  of  the 
funded  debt  created  in  1851. 

That  a  Mexican  pueblo  existed  at  the  site  of  the  present 
city  of  San  Francisco  upon  the  acquisition  of  the  country 
by  the  United  States,  on  the  seventh  of  July,  1846;  that  it 
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possessed  an  interest  in  lands  to  the  extent  of  four  square 
leagues  measured  off  from  tbe  northern  portion  of  the 
peninsula  upon  which  the  city  is  situated;  and  that  the  city 
has  succeeded  to  such  interest,  are  matters  no  longer  open 
to  discussion.  They  have  been  settled  by  judicial  decision 
in  a  controversy  between  the  city  and  the  United  States 
after  the  most  mature  consideration. 

It  was  admitted  on  the  trial  that  the  premises  in  contro- 
versy were  within  the  four  square  leagues  mentioned. 
They  were  not,  therefore,  the  subject  of  levy  and  sale  under 
judgment  and  execution  against  the  city.  That  source  of 
title  to  the  defendants  may  therefore  be  laid  aside.  So  the 
grant  of  the  justice  of  the  peace  may  also  be  passed  over 
without  consideration,  as  no  authority  for  the  exercise  of 
any  power  to  grant  portions  of  the  municipal  lands  by 
officers  of  that  description  in  the  pueblo  has  been  fur- 
nished us  in  the  laws  or  customs  of  the  country. 

The  alleged  title  of  the  defendants  by  conveyance  from 
the  city  arises  in  this  wise :  In  August,  1850,  the  common 
council  of  San  Francisco  passed  an  ordinance  to  create  a 
fund  for  the  erection  and  promotion  of  city  improvements, 
and  provided,  in  the  execution  of  this  purpose,  for  the  issue 
of  city  stock  to  be  called  a  ''  sinking  fund  stock.''  The 
ordinance  appointed  a  board  of  five  persons,  entitled  'Uhe 
commissioners  of  the  sinking  fund,"  and  invested  them  with 
the  charge  of  all  the  real  estate  in  the  possession  of  the 
city,  and  pledged  the  property  as  security  for  the  redemp- 
tion of  the  stock  and  interest  at  maturity.  By  a  sulbsequent 
ordinance  the  common  council  directed  a  conveyance  of  this 
property  to  be  made  to  the  commissioners,  in  trust,  for  the 
purposes  mentioned;  and  such  conveyance  was  executed  on 
the  twenty-fifth  of  December,  1850.  This  conveyance  in- 
cludes the  premises  in  controversy,  and  all  the  tract  known 
as  the  government  reserve  at  Bincon  Point. 

On  the  fourth  of  May,  1S51,  the  legislature  of  the  State 
passed  an  act  '*  to  authorize  the  funding  of  the  floating  debt 
of  the  city  of  San  Francisco,  and  to  provide  for  the  pay- 
ment of  the  same."  The  act  created  a  board  called  ''  Com- 
missioners of  the  Funded  Debt  of  the  city  of  San  Francisco," 
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and  directed  the  commissioners  of  the  sinking  fund,  created 
as  mentioned  by  the  ordinance  of  the  city,  to  convey  to 
them  all  the  property  and  rights  of  property  belonging  to 
the  city;  and  empowered  them  to  sell  or  lease  the  property 
at  such  time  and  place  as  in  their  discretion  the  interest  of 
the  city  might  reqaire,  and  to  apply  the  proceeds  to  the 
liquidation  of  its  floating  debt. 

Under  this  act  the  commissioners  of  the  sinking  fund,  on 
the  seventeenth  of  May,  1851,  executed  tiie  conveyance 
directed,  of  all  the  property  embraced  in  the  deed  which 
they  had  received.  Boon  after  the  issue  of  the  grant  by 
the  justice  of  the  peace,  which  we  have  mentioned,  the  de- 
fendants, or  the  pai^ties  whom  they  represent,  went  into 
possession  of  the  premises,  and  were  in  possession  when 
they  obtained  the  conveyance  of  the  sheriff.  Under  the 
title  thus  derived  they  asserted  ownership  until  the  passage 
of  the  ordinance  of  the  common  council  for  the  settlement 
of  land  titles,  in  June,  1865,  known  as  the  Tan  Ness  ordi- 
nance, and  its  confirmation  by  the  Legislature  in  March, 
1858,  after  which  they  also  claimed  under  the  ordinance. 

Borne  conflict  thus  arose  between  them  and  the  commis- 
sioners of  the  funded  debt.  Similar  conflicts  had  also 
arisen  with  other  parties,  claiming  under  like  circumstances 
against  the  commissioners.  To  remove  the  embarrassment 
arising  from  this  cause,  the  Legislature,  in  April,  1862, 
passed  an  act  authorizing  a'  compromise  between  parties 
thus  situated  and  the  commissioners;  and  a  conveyance  of 
/(^  the  title  by  the  latter  >!&  such  parties.  Under  this  act,  and 
in  pursuance  of  its  provisions,  a  compromise  was  effected, 
and  conveyances  were  executed  in  1862  and  1863  to  the  de- 
fendants, or  the  parties  represented  by  them. 

No  question  is  raised  as  to  the  validity  of  these  convey- 
ances, except  that  the  premises  had  previously  been  appro- 
priated for  the  public  purposes  of  the  government.  Though 
it  has  been  held  that  there  was  no  authority  in  the  common 
^cX  coun^l  of  the  city,  under  the  charter  of  1850,  to  create  the 
board  of  commissioners  of  the  sinking  fund,  or  to  execute 
a  conveyance  of  the  city  property  to  them,  yet  it  has  not 
been  doubted  that  it  was  competent  for  the  Legislature  to 
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direct  a  conveyance  of  the  property  by  them  to  the  commiB- 
siouera  of  the  funded  debt,  or  that  such  conveyance  passed 
the  interest  of  the  city.  The  power  of  the  city  to  dispose 
of  the  property  was,  after  the  admission  of  California  into 
the  Union,  subject  to  the  control  of  the  Legislature  of  the 
State.  The  Legislature  could  restrain  or  enlarge,  at  its 
pleasure,  the  authority  of  the  agents  of  the  city  over 
the  property,  and  could  authorize  a  transfer  of  the  title 
through  the  commissioners  of  the  sinking  fund  as  well  as  in 
any  other  way,  or  through  any  other  body.  {Payne  avd 
Dtwey  V.  Ti^eadtoeU,  16  Cal.  233,  and  authorities  there 
cited.) 

The  real  question,  therefore,  at  issue,  relates  to  the 
efficacy  of  the  acts  of  the  officers  of  the  army  of  the  United 
States,  in  creating  a  reservation  of  the  premises  before  the 
title  had  thus  passed  from  the  city,  and  the  effect  upon  such 
acts  of  the  legislation  of  Congress  and  the  decree  in  the 
pueblo  case. 

In  considering  the  claim  of  the  plaintifEs,  we  shall  assume, 
that  until  the  action  of  the  city  authorities  in  disposing  of 
the  property,  the  United  States  retained  the  same  right  to 
reserve  for  public  purposes  portions  of  the  pueblo  lands  to 
which  the  city  had  succeeded  as  they  possessed  to  reserve 
portions  of  the  public  domain;  at  least,  that  they  retained 
'such  right  previous  to  the  admission  of  California  into  the 
Union.  As  we  have  had  frequent  occasion  to  observe,  it  is 
difficult  to  state  with  precision  the  exact  nature  of  the  title 
or  interest  which  the  pueblo  possessed  in  its  lands.  They 
were  not  held  in  absolute  property,  with  full  right  of  alien- 
ation and  disposition.  They  were  subject  to  the  control 
and  disposition  of  the  government,  until  by  proceedings  of 
the  officers  of  the  pueblo,  acting  under  the  regulations 
established  for  the  disposition  of  the  property,  the  title 
•passed  to  private  parties.  Several  grants  to  individuals 
within  the  limits  of  the  four  square  leagues  were  made  by 
the  governors  of  the  department,  some  with,  and  some 
without,  the  sanction  of,  or  consultation  with,  the  author- 
ities of  the  pueblo.  The  validity  of  these  grants  has  been 
repeatedly  recognised  by  judicial  decision.  If  the  governors 
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could  thus  pass  the  title  to  private  persons,  it  would  seem 
to  be  a  reasonable  inference,  as  we  said  in  the  case  of  Grisar 
y.  McDowell  (ante,  597),  'Hhat  they  could  reserve  from  the  dis- 
position of  th^se  authorities  such  portions  of  the  lands  as 
might  be  required  by  the  government  for  public  purposes." 
This  right  of  control  and  disposition,  which  existed  with  the 
former  government,  passed  upon  the  cession  of  the  coun- 
try, with  all  other  public  rights,  to  the  United  States,  and 
could  afterward  be  exercised  by  them  at  any  time  before 
the  property  had  passed  to  third  parties  by  the  action  of 
the  authorities  of  the  pueblo  in  accordance  with  existing 
law. 

The  various  acts  of  the  officers  of  the  army  of  the  United 
States,  upon  which  the  asserted  reservation  is  based,  can 
be  briefly  stated.  On  the  tenth  of  March,  1847,  whilst 
Oalifornia  was  in  possession  of  the  military  forces  of  the 
United  States,  Brigadier -general  S.  W.  Kearny,  then  act- 
ing as  military  governor  of  the  country,  issued  a  docu- 
ment purporting  to  grant  aud  convey  to  the  town  of  San 
Francisco  all  the  right,  title  and  interest  of  the  United 
States,  and  of  the  territory  of  California,  in  the  beach  and 
water  lots  on  the  east  front  of  the  town,  included  between 
points  known  as  '^Bincon"  and  ''Fort  Montgomery," ex- 
cepting such  lots  as  might  be  afterwards  selected  for  the 
use  of  the  government  by  the  senior  officers  of  the  United 
States,  then  present  at  the  town.  The  attempted  grant  was 
subject  to  the  condition  that  the  property  should  be  sold 
at  public  auction  after  three  months  previous  notice. 

On  the  twenty-third  of  June,  1847,  Major  General  Sheif 
man,  then  first  lieutenant  of  the  third  artillery,  and  assist- 
ant-adjutant-general, acting  under  the  authority  of  Colonel 
Mason,  who  had  succeeded  General  Kearny,  as  military  gov- 
ernor of  California,  directed  Major  Jas.  A.  Hardie,  who  was 
then  in  command  at  San  Francisco,  to  consult  with  Commo 
dore  Biddle,  or  other  senior  naval  officers  on  the  station,  and 
to  select,  in  accordance  with  the  terms  of  the  grant  of  Gen- 
eral Kearny,  lots  best  suited  for  wharves,  both  for  army  and 
navy  purposes,  with  space  for  all  the  buildings  that  it 
might  become  necessary  to  erect,  and  a  suitable  lot  for  a 
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custom -house,  and  the  storehouses  that  it  might  require; 
and  to  inform  the  alcalde  of  the  town  of  the  selections  made 
before  the  day  of  sale  under  the  grant. 

On  the  eighteenth  of  July,  1847,  Major  Hardie  informed 
the  alcalde  of  the  town  that,  in  obedience  to  the  orders  of 
the  gOTernors  he  had  selected  for  the  use  of  the  government 
all  that  portion  of  Bincon  Point  which  was  not  then  divided 
off  into  lots,  and  was  marked  *'  Government  Beserve  "  upon 
a  map  of  the  beach  and  water  lots  then  in  the  alcalde's 
office;  and  that  the  portion  thus  designated  included  all  of 
Bincon  Point  lying  east  of  Beale  street  and  south  of  Fol- 
som  street,  and  bounded  by  the  tide  waters  of  the  bay; 
and  that  he  had  also  selected  certain  described  beach  and 
water  lots. 

On  the  thirtieth  of  September,  1847,  Colonel  Mason, 
acting  as  such  military  governor,  notified  the  alcalde  of  the 
town  not  to  grant  or  give  any  deed  for  lots  within  the  tract 
thus  designated  at  Bincon  Point,  stating  that  the  land  was 
intended  for  the  use  of  the  United  States  government. 

Several  communications  between  the  commanding  gen- 
erals of  the  country  and  subordinate  officers,  subsequent  to 
1847,  up  to  the  time  of  the  admission  of  California  into  the 
Union,  relate  to  the  land  designated  at  Bincon  Point,  and 
speak  of  it  as  reserved  to  the  government  for  public  pur- 
poses. Notices  were  directed  by  the  officers  to  be  pub- 
lished forbidding  the  erection  of  buildings  upon  the  prem-  ^ 
ises,  or  any  intrusion  thereon,  and^ome  instances  parties  ^"^^ 
intruding  were  forcibly  removed. 

On  the  twenty-seventh  of  November,  1849,  General  E.  D. 
Reyes,  then  captain  of  the  third  artillery  at  San  Francisco, 
executed,  with  the  approval  of  Brigadier-general  Biley,  the 
successor  of  Colonel  Mason,  as  military  governor  of  Cali- 
fornia, to  Theodore  Shillaber  a  lease  for  ten  years  of  a  part 
of  the  beach  and  water  lots  known  as  the  government  re- 
serves, and  also  that  portion  of  the  upland  thus  designated 
as  Bincon  Point.  This  lease  was  approved  by  the  secretary 
of  the  interior  in  April,  1851. 

In  June,  1851,  the  commissioners  for  the  construction  of 
public  buildings  at  San  Francisco,  appointed  by  the  secre- 
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tary  of  the  treasury,  notified  the  lessee,  Shillaber,  that  act- 
ing under  the  instructions  of  the  secretary,  they  had  selected 
Bincon  Point  as  a  suitable  site  for  a  marine  hospital,  with- 
out, however,  indicating  what  portion  of  the  general  tract 
thus  designated  was  intended.  By  a  provision  of  the  lease 
to  Shillaber,  the  government  reserved  the  right  to  take  pos- 
session at  any  time  of  any  portion  of  the  property  which 
might  be  required  for  its  purposes,  the  lessee  being  allowed 
ninety  days  for  the  removal  of  any  buildings,  which  might 
be  placed  thereon. 

Previous  to  the  selection,  and  on  the  thirtieth  of  Sep- 
tember, 1850,  Congress  had  appropriated  the  sum  of  $50,- 
000  for  the  construction  of  a  marine  hospital,  to  be  located 
by  the  secretary  of  the  treasury,  at  or  near  San  Francisco. 
In  August,  1852,  and  in  August,  1854,  further  appropria- 
tions were  made  for  the  completion  of  the  building,  and 
the  arrangement  and  inclosure  of  the  grounds  upon  which 
it  is  situated.  But  before  the  erection  of  the  building  was 
commenced,  application  was  made  on  behalf  of  the  govern- 
ment to  the  city  of  San  Francisco  for  a  conveyance  of  its 
interest  in  the  land  at  Bincon  Point,  which  had  been  se- 
lected as  the  site  of  the  hospital.  In  accordance  with  that 
request  an  ordinance  was  passed  on  the  tenth  of  December, 
1852,  by  the  common  council  of  the  city,  directing  the 
mayor  to  execute  to  the  United  States  a  conveyance  of  its 
right,  title  and  interest  to  six  fifty -vara  lots,  which  include 
the  premises  in  controversy.  The  hospital  was  subsequently 
erected  on  two  of  these  six  lots,  being  lots  numbers  one  and 
two  of  the  block,  and  out-buildings  connected  with  the 
hospital  were  erected  on  two  others  of  them,  being  numbers 
three  and  four  of  the  block. 

It  is  very  clear  from  this  statement  of  the  action  of  the 
military  officers  of  the  United  States,  that  there  was  no 
valid  reservation  for  public  purposes  made  by  them  of  the 
tract  at  Bincon  Point.  The  treaty  of  Guadalupe  Hidalgo 
was  not  made  until  the  second  of  February,  1848,  and 
ratifications  were  not  exchanged  until  the  thirtieth  of  May 
following.  Until  the  treaty,  and  long  subsequently,  Cali- 
fornia was  simply  occupied  by  the  military  forces  of  the 
S         United  States,  and  whatever  powerJhe  officers  of  the  army 
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may  Lave  exercised,  from  the  necessity  of  the  case,  for  the 
preservation  of  the  coantry  and  maintenance  of  public 
order,  the  power  to  grant  or  dispose,  or  to  reserve  from 
grant  or  disposition,  any  portion  of  the  pueblo  lands,  or 
any  portion  of  the  public  property  of  the  United  States, 
was  not  one  of  them.  They  could  in  no  respect  impair  any 
rights  which  the  United  States  may  have  acquired  over 
either  by  the  conquest,  or  might  subsequently  acquire  by 
treaty.  If  the  absolute  title  to  the  land  had  passed  to  the 
United  States,  neither  its  alienation  nor  its  reservation 
could  have  been  made,  except  by  Congress,  or  subject  to 
its  regulation.  The  Constitution  vests  in  that  body  the  sole 
power  to  dispose  of  and  make  all  needful  rules  and  regula- 
tions respecting  the  territory  and  other  property  belonging 
to  the  United  States.  The  attempted  grant  to  San  Fran- 
cisco of  the  beach  and  water  lots  by  General  Kearny  was, 
therefore,  without  any  validity.  It  was  an  act  beyond  his 
authority  to  execute,  and  it,  of  course,  passed  no  interest 
whatever. 

The  selection  made  by  Major  Hardie  of  the  upland  at 
Bincon  Point,  for  the  use  of  the  government,  was  not  a 
selection  in  accordance  with  the  terms  of  the  Eearny  grant, 
as  that  grant  embraced  only  beach  and  water  lots;  nor  was 
the  selection  in  conformity  with  the  instructions  of  Colonel 
Mason,  under  which  Major  Hardie  purported  to  act.  This 
fact,  however,  did  not  change  the  character  of  the  proceed- 
ing, for  such  selection  appears  to  have  been  subsequently 
approved  by  the  commanding  general.  This  approval, 
however,  did  not  add  to  or  give  validity  to  the  transaction. 
If  the  title  had  been  in  the  United  States  absolutely,  the 
selection  and  the  subsequent  acts  of  the  military  officers  in 
excluding  intruders,  and  in  holding  the  premises,  would 
not  have  effected  an  appropriation  of  the  land  to  public 
purposes.  Such  appropriation  of  public  lands  could  only 
have  been  made  by  act  of  Congress  or  order  of  the  Presi- 
dent, and  it  is  not  pretended  that  any  such  act  was  passed 
or  any  such  order  was  made  in  the  present  case. 

Nor  can  the  legislation  of  Congress,  in  September,  1850, 
appropriating  150,000  for  the  construction  of  a  marine 
hospital,  to  be  located  by  the  secretaiy  of  the  treasury,  at 
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or  near  San  Francisco,  be  jastlj  considered  as  giving  any 
sanction  to  the  previous  proceedings  of  the  officers  of  the 
army,  or  as  having  any  reference  whatever  to  the  property 
at  Bincon  Point.  It  only  indicated  the  intention  of  Con- 
gress that  the  institution  should  be  erected  at  or  in  the 
vicinity  of  the  city;  and  was  as  applicable  to  any  other 
point  as  the  one  finally  selected  by  the  commissioners  of 
public  buildings.  The  appropriations  made  in  1852  and 
1854  for  the  completion  of  the  building  and  the  inclosure 
of  the  site,  cannot  be  deemed  to  have  any  efficacy  what- 
ever, as  the  title  had  previously  passed  to  the  commis- 
sioners of  the  funded  debt  under  the  legislation  of  1851. 

There  are  several  circumstances  which  go  to  show  that 
the  title  derived  from  the  city  is  the  only  title  upon  which 
the  United  States  ever  relied. 

In  the  first  place,  the  tract  designated  as  "Bincon 
Point"  by  the  officers  of  the  army  in  the  proceedings  to 
make  a  reservation,  included  all  the  land  lying  east  of 
Beale  street  and  south  of  Folsom  street,  and  bounded  by 
the  tide  waters  of  the  bay,  which  embi'aces  several  entire 
blocks;  but  the  United  States  since  1850  have  made  no 
claim,  except  in  one  instance,  to  any  portion  of  it,  besides 
the  six  lots  embraced  in  the  deed  of  the  city.  The  ex- 
ceptional instance  was  in  1865,  when  a  suit  was  brought  for 
the  entire  tract.  The  suit  was  abandoned,  it  is  understood, 
upon  a  representation  of  the  facts  at  Washington. 

In  the  second  place,  in  November,  1850,  a  formal  reser- 
vation was  made  by  order  of  President  Fillmore,  for  the 
purpose,  of  the  government,  of  several  parcels  of  land  at 
San  Francisco,  and  its  vicinity,  and  no  reference  was  made 
therein  to  the  land  at  Bincon  Point;  nor  was  any  such  ref- 
erence made  in  any  subsequent  order  of  the  President 
respecting  reservations  at  San  Francisco.  The  approval  of 
the  lease  to  Shillaber,  by  the  secretary  of  the  interior,  in 
April,  1851,  added  nothing  to  the  validity  of  the  attempted 
reservation.  Whilst  the  President  was  authorized,  in  par- 
ticular cases,  to  reserve  from  sale  for  public  uses  portions 
of  the  public  lands,  no  such  power  was  vested  in  the  head 
of  any  depaitment  of  the  government.  Nor  could  the  sec- 
retary of  the  treasury  execute  or  approve  of  a  lease  of  any 
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property  belonging  to  the  United  States  without  special 
authority  of  law. 

In  the  third  place  no  attempt  was  made  to  erect  the 
building  until  after  the  deed  of  the  city  was  obtained. 

It  only  remains  to  consider  the  effect  of  the  final  decree 
in  the  pueblo  case.  Parties  obtaining  conveyances  from 
the  city,  whilst  its  claim  for  the  lands  was  pending  before 
the  tribunals  of  the  United  States,  necessarily  took  what- 
ever they  acquired^  subject  to  the  determination  of  the 
claim.  Their  title  stood  or  fell  with  the  claim,  for  the 
decree  took  effect  by  relation  on  the  day  when  the  petition 
of  the  city  was  presented  to  the  land  commission,  in  July, 
1852.  It  is  to  be  considered  as  if  entered  on  that  day. 
The  claim  confirmed  embraces  an  area  of  four  square 
leagues,  subject  to  certain  deductions,  among  which  are 
''such  parcels  of  land  as  have  been  heretofore  reserved  or 
dedicated  to  public  uses  by  the  United  States."  It  is  con- 
tended that  this  exception  covers  the  premises  in  contro- 
versy. We  do  not  think  so.  The  terms  are  fully  answered 
by  limiting  the  application  to  the  four  lots  actually  occu- 
pied by  the  hospital,  and  the  reservations  at  the  Presidio 
and  Black  Point.  They  cannot  be  extended  so  as  to  em- 
brace the  two  lots  claimed  by  the  defendants  without  being 
also  extended  so  as  to  include  the  whole  of  the  tract  known 
as  Bincon  Point,  embracing  several  blocks  held  under  con- 
veyances from  the  city,  and  which  have  been  improved  by 
the  erection  of  large  and  valuable  buildings.  The  con- 
struction contended  for  would  also  conflict  with  the 
concluding  clause  of  the  decree,  which  declares  that  the 
confirmation  is  in  trust  for  the  benefit  of  lot-holders  under 

3 

grants  from  the  pueblo,  town  or  city  of  San  Francisco. 
The  term  ''grants'*  comprehends  all  previous  conveyances 
from  the  city. 

It  follows  that  judgment  must  pass  for  the  defendants. 
Counsel  will  prepare  the  proper  findings,  and  present  them 
to  the  court  for  settlement. 

iindingB  were  accordingly  filed  and  judgment  entered  thereon  for  the  de- 
fendants. The  case  was  afterward  taken  to  the  Supreme  Court  of  the  United 
States,  on  writ  of  error,  and  the  judgment  was  there  affirmed  by  a  diyided 
court. 
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Mary  K.  Hall  et  al.  v.  Adolph  Unger  et  al, 

CiBOUiT  CouBT,  District  of  Califobnia. 
NOVEMBEB  8,  1867. 

1.  San  Fbancisoo  AiiCALDB  Titlks. — The  operation  of  the  Van  Kess  Ordi- 

nance of  the  city  of  San  Francisco  and  the  confirmatory  legislation  of 
the  State  of  California,  and  the  action  of  Congress,  was  to  give  to  the 
holders  of  San  Francisco  alcalde  grants,  such  as  are  mentioned  in  the 
ordinance,  an  absolute  and  indefeasible  estate. 

2.  Dkbangement    on  one   Sdbjkot  consistent  -with  capagitt  to  Act  on 

OTHKB  Subjects. — The  law  recognizes  the  fact  that  there  may  be  de- 
rangement of  the  mind  as  to  partionlar  subjects  and  yet  capacity  to  act 
on  other  subjects.  In  determining,  therefore,  the  ability  of  a  person 
alleged  to  be  insane  to  execute  any  particular  act,  the  inquiry  should 
first  be  what  degree  of  mental  capacity  is  essential  to  the  proper  execu- 
tion of  the  act  in  question,  and  then  whether  the  party  possessed  at  the 
time  such  capacity. 

3.  Mkntai«  Capacitt  to  Execute  Poweb  of  Attobnet. — For  a  valid  execu- 

tion of  a  power  of  attorney  to  convey  land,  it  is  essential  that  the  party 
executing  the  power  should  at  the  time  possess  sufficient  mind  and  mem- 
ory to  understand  the  nature  of  the  business  he  is  engaged  in,  to  know 
the  character  and  location  of  the  property,  and  the  object  and  effect  of 
the  act  he  is  doing;  in  other  words,  it  is  essential  that  he  should  recollect 
that  he  is  the  owner  of  the  property  mentioned,  the  place  where  such 
property  is  situated,  and  that  the  instrument  conferred  authority  for 
the  sale  of  the  same. 
4k,  Pbksumptxon  of  Law  as  to  Sanitt^Bubdxn  of  Pboof.— The  law  pre- 
sumes that  every  adult  man  is  sane,  and  possessed  of  the  absolute  right  to 
sell  and  dispose  of  his  property  in  whatever  way  he  may  choose — his  will, 
in  every  case,  standing  as  the  reason  of  his  conduct.  WhoeTer  denies 
his  sanity  must  establish  the  position ;  the  burden  of  proof  rests  upon 
the  party  who  alleges  the  mental  derangement.  If  the  validity  of  a  par- 
ticular act  is  assailed,  the  assailant  must  establish  that  at  the  time  the 
act  was  done  the  insanity  existed. 

5.  Pbesumption  of  the  Law  whkbb  Habftual  Insaniti  is  Shown. — ^The 

fact  of  the  existence  of  a  prior  or  subsequent  lunacy,  except  where  it  is 
habitual,  does  not  suffice  to  change  the  burden  of  proof.  The  case  is, 
however,  otherwise,  where  such  habitual  insanity  is  shown  to  have  ex- 
isted; then  the  presumption  is  that  the  party  was  insane  at  the  time,  and 
the  burden  of  proof  rests  with  those  who  allege  the  party's  com- 
petency. 

6.  Inbanitt   Infebbed  fbom    Ciboumstanobs.  —  In  considering  whether  a 

particular  act  assailed  for  the  alleged  insanity  of  the  party  was  valid  or 
not,  regard  must  be  had,  in  the  absence  of  direct  testimony  on  the  point 
to  all  the  attending  circumstances,  the  reasonableness  of  the  act  in 
itself,  and  its  approval  by  the  family  and  relations  of  the  party. 

7.  Duty  of  Offices  Taxing  Agknowledoubnt. — ^It  is  the  duty  of  an  offl- 
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cer  anthorized  to  take  the  acknowledgment  of  an  instrument  to  satuify 
himself,  before  he  signs  his  certificate,  of  the  competency  of  the  pnrty  to 
execate  the  instrument,  and  the  presumption  of  capacity  is  therefore 
strengthened  by  the  attestation  of  the  officer. 

Before  Mr.  Justice  Field. 

This  U  an  action  for  the  possessioafof  certain  real  prop- 
erty situated  within  the  city  of  0ftti  Francisco,  and  was  tried 
with  a  jury  at  the  Jnne  term  of  1867.  The  facts  of  the 
case  sufficiently  appear  in  the  charge  of  the  court. 

P.  O.  Oalpin  and  Hall  McAUistery  for  plaintiffs. 

J.  F.  Hoge  and  SoL  A.  Sharp,  for  defendants. 

Mr.  Justice  Field:  Gentlemen  of  the  Jury:  This  is  an 
action  of  ejectment  to  recover  the  possession  of  a  100-vara 
lot,  situated  on  the  northerly  side  of  Bryant  street,  near 
First  street,  in  this  city.  The  plaintiffs  claim  the  prop- 
erty as  the  heirs  of  John  Hall,  deceased.  In  support  of 
their  claim  they  have  produced  a  grant  of  the  premises 
issued  to  Hall  by  Alcalde  Leavenworth,  on  the  thirtieth 
of  December,  1848,  and  have  proved  its  genuineness  and 
due  execution;  they  have  shown  the  marriage  of  Hall  with 
their  mother,  Mary  £.  Hall,  and  that  they  are  the  children 
of  this  marriage.  John  Hall  died  in  September,  1860,  and 
Mary  K.  Hall  has  died  during  the  pendency  of  the  present 
action.  At  the  death  of  their  father  the  plaintiffs  were  all 
minors,  the  eldest  being  twenty  years,  and  the  youngest 
nine  years  of  age.  The  property  granted,  assuming  that 
the  grant  was  valid,  was  the  separate  property  of  Hall,  and 
by  the  law  of  descents  and  distributions  of  this  State 
whatever  interest  he  then  possessed  passed  upon  his  death, 
one-third  to  his  surviving  wife,  and  the  remainder  in  equal 
shares  to  the  children.  On  the  death  of  the  wife  her  inter- 
est also  went  to  the  children,  so  that  now  the  entire  estate 
which  he  possessed  in  this  property  at  his  decease,  assum- 
ing that  he  possessed  any,  is  vested  in  the  plaintiffs. 

It  is  not  necessary  to  consider  whether  originally  Ameri- 
can alcaldes  in  the  city  of  San  Francisco,  after  the  cession 
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of  California  to  the  United  States,  possessed  any  power  to 
make  grants  of  land.  So  far  as  this  case  is  concerned  it  is 
immaterial  whether  they  did  or  did  not  possess  such  power. 
The  subseqnent  action  of  the  authorities  of  the  city  of  San 
Francisco,  and  the  confirmatory  legislation  of  the  State, 
together  with  the  action  of  Congress,  have  given  to  the 
holders  under  alcalde  grants,  recorded  like  the  one  in  suit, 
an  absolute  and  indefeasible  estate,  even  if  they  acquired 
originally  no  title  whatever  by  the  grants. 

By  the  ordinance  of  the  common  council  of  the  city  of 
San  Francisco,  commonly  designated,  from  the  name  of  its 
reputed  author,  the  Yan  Ness  ordinance,  the  city  relin* 
quished  and  granted  all  her  right  and  claim  to  the  lands 
within  her  corporate  limits,  as  defined  by  the  charter  of 
1851,  to  the  parties  in  the  actual  possession  thereof,  by 
themselves  or  tenants,  on  or  before  the  first  day  of  January, 
A.  B.  1856,  provided  such  possession  was  continued  up  to 
the  time  of  the  introduction  of  the  ordinance  into  the  com- 
mon council,  or,  if  interrupted  by  an  intruder  or  trespasser, 
had  been  or  might  be  recovered  by  legal  process;  but  at 
the  same  time  the  ordinance  declared  that  all  persons  who 
held  title  to  lands  within  said  charter  limits,  lying  east  of 
Larkin  street  and  north-east  of  Johnson  street,  by  virtue  of 
any  grant  made  by  any  ayuntamiento,  town  council,  or 
alcalde  of  the  pueblo,  after  the  seventh  of  July,  1846,  and 
before  the  incorporation  of  the  city,  which  grant,  or  the 
material  portion  thereof,  was  registered  or  recorded  in  a 
proper  book  of  records — deposited  in  the  office  or  custody 
or  control  of  the  recorder  of  the  county  of  San  Francisco — 
on  or  before  April  3,  1850,  should  for  all  the  purposes  con- 
templated by  the  ordinance  "be  decreed  to  be  possessors 
of  the  land"  granted,  although  the  land  might  be  in  the 
actual  occupancy  of  persons  holding  the  same  adverse  to 
the  grantees.  In  other  words,  the  ordinance  declared  that 
the  title  of  the  city,  whatever  it  may  have  been,  should  go 
to  the  parties  in  actual  possession  at  a  designated  period, 
and  that  the  holders  under  alcalde  grants,  which  were, 
previous  to  April  3,  1850,  registered  or  noted  in  books  de- 
posited in  the  recorder's  office,  should  be  deemed  such 
possessors  for  the  purposes  of  the  ordinance. 
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In  this  case  it  has  been  shown  that  the  grant  was  regis- 
tered in  a  proper  book  at  the  time  or  soon  after  its  execu- 
tion, in  1848,  and  that  this  book  was  deposited  in  the  office 
of  the  recorder  on  its  establishment  in  April,  1850.  The 
Yan  Ness  ordinance  did,  therefore,  if  it  were  valid,  transfer 
to  and  vest  in  John  Hall  (had  he  not  previoasly  disposed  of 
the  premises)  all  the  right  and  title  of  the  city.  Bnt  lest 
the  action  of  the  common  council,  in  passing  this  ordinance, 
might  have  been  in  excess  of  their  authority,  application 
was  made  to  the  legislature  of  the  State  for  its  confirma- 
tion, and  on  the  eleventh  of  March,  1858,  the  legislature 
ratified  and  confirmed  it. 

But  notwithstanding  this  legislation,  there  were  numer- 
ous persons — some  of  them  among  our  ablest  lawyers — 
who  denied  that  there  was  any  title  in  the  city  which  she 
conld  relinquish,  and  insisted  that  all  the  lands  within  the 
corporate  limits  belonged  to  the  United  States.  The  framers 
of  the  ordinance  also  appear  to  have  entertained  some 
doubts  on  this  subject,  for  they  provided  in  the  tenth  sec- 
tion that  application  should  be  made,  not  merely  to  the 
legislature  of  the  State  for  confirmation,  but  to  Congress, 
''  to  relinquish  all  the  right  and  title  of  the  United  States 
to  the  said  lands  for  the  uses  and  purposes"  mentioned  in 
the  ordinance. 

Affected  by  similar  doubts,  and  in  order  to  give  quiet 
and  security  to  the  parties  holding  under  the  Yan  Ness 
ordinance,  one  of  our  senators  introduced  a  bill  into  Con- 
gress containing  a  clause  relating  to  these  lands.  The  bill 
became  a  law  on  the  first  of  July,  1864,  and  by  it  all  the 
right  and  title  of  the  United  States  to  lands  within  the  cor- 
porate limits  of  the  city,  as  defined  by  the  charter  of  1851, 
with  certain  reservations  not  material  to  this  case,  were 
ceded  to  the  city  and  its  successors  for  the  uses  and  pur- 
poses specified  in  the  Yan  Ness  ordinance. 

Thus,  gentlemen,  you  will  perceive  that  all  the  possible  ; 

sources  of  title  to  lands,  namely,  the  city  as  successor  ^-      Cl 
the  pueblo,  the  State,  and  the  United  States,  have  united 
to  vest  an  absolute  and  indefeasible  estate  in  the  claimant 
under  the  alcalde  grant  in  question.    The  defendants  being 
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in  possession  of  the  premises  when  this  action  was  insti- 
tuted, the  case  of  the  plain  dff  is  thus  prima  fade  made. 

To  meet  the  case  thii6  presented,  the  defendants  have 
produced  and  given  in  evidence  a  power  of  attorney,  pur- 
porting to  be  executed  by  John  Hall,  on  the  twenty-seventh 
of  December,  1852,  to  one  James  W.  Harris,  empowering 
him  to  sell  and  convey  the  real  property  in  controversy, 
and  also  to  appoint  a  substitute  to  act  for  him.  This  power 
bears  a  certificate  of  due  acknowledgment  before  a  com- 
missioner of  California,  resident  in  Pennsylvania.  They 
have  also  produced  a  substitution  of  the  power  to  one  David 
B.  Bising,  and  a  conveyance  of  the  premises  by  Bising, 
acting  under  this  substitution,  to  Daniel  D.  Page,  under 
whom  they  claim.  This  power  the  plaintiffs  assail,  con- 
tending that,  at  the  time  it  purports  to  have  been  executed. 
Hall  was  insane,  and  incapable,  by  reason  of  his  insanity, 
from  attending  to  any  business. 

Gentlemen,  I  do  not  propose  to  attempt  any  nice  or  phi- 
losophical exposition  of  the  subject  of  insanity.  I  should 
certainly  fail  if  I  made  the  attempt;  and  if  I  could  succeed, 
the  result  would  not  be  of  any  service  to  you  in  determin- 
ing this  case.  Any  elaborate  and  extended  dissertation,  if 
it  were  possible  for  me  to  present  such  a  one,  would  only 
tend  to  perplex  and  confuse  your  minds.  I  shall  make  a 
few  plain  observations  on  this  subject,  and  refer  to  the 
rules  laid  down  by  the  authorities  to  guide  you  in  consid- 
ering it,  and  then  call  your  attention  briefly  to  the  evidence 
in  the  case. 

The  physicians  who  have  been  examined,  and  the  text- 
writers -declare  that  it  is  impossible  to  give  any  consistent 
definition  of  insanity;  that  no  words  can  comprise  the 
different  forms  and  characters  which  this  malady  may  as- 
sume. The  most  common  forms  in  which  it  presents  itself 
are  those  of  mania,  monomania,  and  dementia.  All  these 
imply  a  derangement  of  the  faculties  of  the  mind  from  their 
normal  or  natural  condition.  Idiocy,  which  is  usually 
classed  under  the  general  designation  of  insanity,  is  more 
properly  the  absence  of  mind  than  the  derangement  of  its 
faculties;  it  is  congenital,  that  is,  existing  at  birth,  and 


Dist.  Oal.]  Hall  v.  Unoer.  677 

1867.]  Opinion  of  the  Coart—Mr.  JTostioe  Field. 


consists  not  in  the  loss  or  derangement  of  the  mental  pow- 
ers, bat  in  the  destitution  of  powers  never  possessed. 
Mania  is  that  form  of  insanity  where  the  mental  derange- 
ment is  accompanied  by  more  or  less  of  excitement.  Some- 
times the  excitement  amounts  to  a  fury.  The  individual  in 
such  cases  is  subject  to  hallucinations  and  illusions.  He  is 
impressed  with  the  reality  of  events  which  have  never  oc- 
curred, and  of  things  which  do  not  exist,  and  acts  more  or 
less  in  conformity  with  his  belief  in  these  particulars.  The 
mania  may  be  general  and  affect  all  or  most  of  the  opera- 
tions of  the  mind;  or  it  may  be  partial,  and  be  confined 
to  particular  subjects.  In  the  latter  case  it  is  generally 
termed  monomania. 

Dementia  is  that  form  of  insanity  whereAa^fflental  de- 
rangement  is  accompanied  with  a  genere^^SSLmffmrnmiot 
the  faculties.  It  is  characterized  by  forgetfnlness,  inability 
to  follow  any  train  of  thought,  and  indifference  to  passing 
events.  ''In  dementia,"  says  Bay,  a  celebrated  writer  on 
medical  jurisprudence,  "the  mind  is  susceptible  of  only 
feeble  and  transitory  impressions,  and  manifests  but  little 
reflection  even  upon  these.  They  come  and  go  without 
leaving  any  trace  of  their  presence  behind  them.  The  at- 
tention is  incapable  of  more  than  a  momentary  effort,  one 
idea  succeeding  another  with  but  little  connection  or  co- 
herence. The  mind  has  lost  the  power  of  comparison,  and 
abstract  ideas  are  utterly  beyond  its  gi-asp.  The  memory 
is  peculiarly  weak,  events  the  most  recent  and  most  nearly 
connected  with  the  individual  being  rapidly  forgotten.  The 
language  of  the  demented  is  not  only  incoherent,  but  they 
are  much  inclined  to  repeat  instated  words  and  phrases  f^o  , 
without  the  slightest  meaning." 

These  common  forms  of  insanity,  mania,  monomania,  and 
dementia,  present  themselves  in  an  infinite  variety  of  ways, 
seldom  exhibiting  themselves  in  any  two  cases  exactly  in 
the  same  manner.  Mania  sometimes  affects,  as  already  ob- 
served, all  the  operations  of  the  mind;  and  sometimes  the 
mental  derangement  appears  to  be  limited  to  particular  sub- 
jects./ An  absence  of  reason  on  one  matter,  indeed  on  many 
matters  may  exist,  and  at  the  same  time  the  patient  may  ex- 
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hibit  a  high  degree  of  intelligence  and  wisdom  on  other 
matters.  The  books  are  full  of  sach  cases.  Many  of  tliem 
have  been  cited  by  counsel  on  the  argument.  They  show, 
indeed,  a  want  of  entire  soundness  of  mind;  they  show 
partial  insanity,  but  this  does  not  necessarily  unfit  the 
individuals  affected  for  the  transaction  of  business  on  all 
subjects.  In  a  case  which  arose  in  the  Prerogative  Court 
of  England  (Dew  v.  Clark,  3  Addams's  Ecd.  B.,  79),  it  was 
said  by  counsel  that  partial  insanity  was  something  un- 
known to  the  law  of  England.  To  this  suggestion  the 
court  replied:  ''If  he  meant  by  this  that  the  law  of 
England  never  deems  a  person  both  sane  and  insane  at 
the  same  time  upon  one  and  the  same  subject,  the  as- 
sertion is  a  mere  truism.  But  if  by  that  position  it  be 
meant  and  intended  that  the  law  of  England  never  deems 
a  party  both  sane  and  insane  at  different  times  on  the  same 
subject,  and  both  sane  and  insane  at  the  same  time  on 
different  subjects,  there  can  scarcely  be  a  position  more 
destitute  of  legal  foundation,  or  rather  there  can  scarcely 
be  one  more  adverse  to  the  current  of  legal  authority.*'  In 
that  case  the  court  cited  the  language  of  Locke,  that  ''a  man 
who  is  very  sober  and  of  a  right  understanding  in  all  other 
things,  may  in  one  particular,  be  as  frantic  as  any  man  in 
Bedlam;"  and  of  Lord  Hale,  who  says:  ''There  is  a  partial 
insanity  of  mind  and  a  total  insanity;  in  the  first  as  it  re? 
spects  particular  things  or  persons,  or  in  respect  of  degrees, 
which  is  the  condition  with  very  many,  especially  melan- 
choly persons,  who,  for  the  most  discoyer  their  defect  in 
excessive  fear  and  grief,  and  yet  are^hoUy  destitute  of 
the  use  of  reason." 

So,  too,  in  dementia,  where  there  is  a  general  enfeeble- 
ment  of  the  mental  powers,  there  is  not  usually  weakness 
exhibited  on  all  subjects,  nor  in  all  the  faculties.  Those 
matters  which,  previous  to  the  existence  of  the  malady,  the 
patient  frequently  thought  of  and  turned  over  in  his  mind, 
are  generally  retained  with  greater  clearness  than  less 
familiar  objects.  One  faculty  may  be  greatly  impaired,  the 
memory,  for  example,  while  other  faculties  retain  some  por- 
tion of  their  original  vigor.     The  disease  is  of  all  degrees. 
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from  slight  weakness  to  absolute  loss  of  reason.  The  en- 
feeblement  usually  progresses  gradually  through  a  twilight, 
as  it  were,  of  reason,  before  the  darkness  of  night  settles 
upon  the  mind. 

It  is  important  to  bear  these  observations  in  mind,  for  it 
does  not  follow  from  the  fact  that  mania  or  dementia  be 
shown,  that  there  may  not  be  reason  or  capacity  for  busi- 
ness on  some  subjects.  In  determining  the  ability  of  the 
alleged  insane  person  to  execute  any  particular  act,  the  in- 
quiry should  first  be,  what  degree  of  mental  capacity  is  essen- 
tial to  the  proper  execution  of  the  act  in  question;  and  then 
whether  such  capacity  was  possessed  at  the  time  by  the 
party.  It  is  evident  that  a  very  different  degree  of  capacity 
is  required  for  the  execution  of  a  complicated  contract,  and 
a  single  transaction  of  a  simple  character,  like  the  purchase 
or  sale  of  a  lot.  The  act  done  in  the  case  at  bar  was  the 
execution  of  a  power  of  attorney  to  sell  three  lots  in  San 
Francisco.  The  act  required  no  greater  exercise  of  reason 
than  is  essential  to  the  valid  execution  of  a  will  of  real 
property;  and  the  authorities  which  determine  the  degree 
of  capacity  essential  in  such  cases  may  properly  be  relied 
upon  as  furnishing  the  proper  rule  in  this  case.  And  those 
authorities  concur,  especially  the  later  authorities,  substan- 
tially in  this,  that  it  is  only  necessary  to  the  validity  of  the 
will  that  the  testator  had  sufficient  mind  and  memory  to 
understand  the  business  upon  which  he  was  engaged,  and 
the  effect  of  the  act  he  was  doing.  *'  He  must,"  in  ,the  lan- 
guage of  Judge  Washington,  in  Harrison  v.  Roioan  (3  Wash. 
Cir.  Ct.  585),  "have  a  sound  and  disposing  mind  and  mem- 
ory. In  other  words,  he  ought  to  be  capable  of  making  his 
will,  with  an  understanding  of  the  nature  of  the  business 
in  which  he  is  engaged,  a  recollection  of  the  property  he 
means  to  dispose  of,  of  the  persons  who  are  the  objects  of 
his  bounty,  and  the  manner  in  which  it  is  to  be  distributed 
between  them.  It  is  not  necessary  that  he  should  view  his 
will  with  the  eye  of  a  lawyer,  and  comprehend  its  provis- 
ions in  their  legal  form.  It  is  sufficient  if  he  has  such  a 
mind  and  memory  as  will  enable  him  to  understand  the  ele- 
ments of  which   it  is  composed — the  distribution  of  his 
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property  in  its  simple  forms.  It  is  the  business  of  the  tes*' 
tator  to  dictate  the  purposes  of  his  mind,  and  of  the  scriv- 
ener to  express  them  in  legal  form." 

It  is  true,  as  stated  by  counsel,  that  the  authorities  gen- 
erally go  to  the  extent  that  it  requires  less  intelligence  and 
reason  to  make  a  will  than  to  execute  a  contract;  but  for 
the  execution  of  an  act  of  a  simple  character,  not  inyolving 
complicated  details  and  provisions,  the  rule  laid  down  by 
Judge  Washington  is  sufficiently  stringent. 

According  to  that  rule,  it  was  material  to  the  valid  exe- 
cution of  the  power  in  this  case,  that  Hall  should  at  the 
time  have  possessed  sufficient  mind  and  memory  to  under- 
stand the  nature  of  the  business  he  was  engaged  in,  to 
know  the  character  and  location  of  the  property,  and  the 
object  and  effect  of  the  act  he  was  doing;  in  other  words,  it 
was  essential  that  he  should  recollect  that  he  was  the  owner 
of  the  property  mentioned,  that  such  property  was  situated 
in  the  city  of  San  Francisco,  and  that  the  instrument  con- 
ferred authority  for  the  sale  of  the  same. 

In  considering  this  case,  it  is  to  be  remembered^hat  the  law 
presumes  that  every  adult  man  is  sane  and  possessed  of  the 
absolute  right  to  sell  and  dispose  of  his  property  in  what- 
ever way  he  may  choose — his  will,  in  every  case,  standing 
as  the  reason  of  his  conduct.  Whoever  denies  his  sanity 
must  establish  kji  position;  the  burden  of  proof  rests 
upon  the  party  who  alleges  the  mental  derangement.  And 
if)  as  in  the  present  case,  the  validity  of  a  particular  act  is 
assailed,  the  assailant  must  establish  that  at  the  time  the 
act  was  done  the  insanity  existed.  Testimony  as  to  pre- 
vious or  subsequent  insanity  will  not  answer,  unless  the 
insanity  be  shown  to  be  habitual;  that  is,  such  as  is  in  its 
nature  continuous  and  chronic.  The  fact  of  the  existence 
of  a  prior  or  subsequent  lunacy,  except  where  it  is  habitual, 
does  not  suffice  to  change  the  burden  of  proof.  \  The  case 
is,  however,  otherwise,  when  such  habitual  insanity  is 
shown  to  have  existed;  then  the  presumption  is  that  the 
party  was  insane  at  the  time,  and  the  burden  of  proof  rests 
with  those  who  allege  the  party's  competency. 

Again,  in  considering  whether  a  particular  act,  assailed 
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for  the  alleged  insanity  of  the  party,  was  valid  or  not,  re- 
gard must  be  had,  in  the  absence  of  direct  testimony  on  the 
point,  to  all  the  attending  circumstances,  the  reasonable- 
ness of  the  act  in  itself,  and  its  approval  by  the  family  and 
relations  of  the  party.  The  reasonableness  of  the  act  and 
the  approval  of  the  family  and  relatives  will  not  render  the 
act  valid  if  the  party  were  at  the  time  insane,  but  they  are 
circumstances  tending  to  show  that  the  party  was  not  at 
the  time  incompetent,  and  that  his  family  and  relatives  did 
not  so  regard  and  treat  him. 

In  this  case  it  appears  that  the  lot  in  controversy  was  at 
the  time  in  the  adverse  possession  of  others,  and  that  the  Su- 
preme Court  of  the  State  had  decided  that  alcalde  grants 
confen*ed  no  title.  A  sale  of  his  interest,  if  anything  could 
be  obtained  for  it,  under  the  circumstances,  would  8een^to 
have  been  a  judicious  and  a  wise  step. 

The  only  testimony  which  relates  directly  to  the  time  of 
the  execution  of  the  power  is  that  of  Broadhead,  the  wit- 
ness to  the  instrument,  and  the  officer  before  whom  it  was 
acknowledged.  It  was  the  duty  of  this  officer  to  satisfy 
himself  of  the  competency  of  Hall  before  attesting  the  in- 
strument. As  said  by  the  Supreme  Court  of  Pennsylvania, 
in  JVei'sUee  v.  Custer  {10 'Penn.  503),  **no  honest  man  will 
subscribe  as  a  witness  to  a  will  or  any  other  instrument  ex- 
ecuted by  an  insane  man,  an  imbecile,  an  idiot,  or  a  person 
manifestly  incompetent,  for  any  reason  to  perform,  with 
legal  effect,  the  act  in  question.  A  duty  attaches  to  the 
witness  to  satisfy  himself  of  the  competency  of  the  party 
before  he  lends  his  name  to  attest  the  act.  Like  the  magis- 
trate who  takes  the  acknowledgment  of  a  deed,  he  is  to  be 
reasonably  assured  of  the  facts  he  undertakes  to  verify,  else 
he  makes  himself  instrumental  in  a  fraud  upon  the  public. 
And,  therefore,  the  legal  presumption,  always  favorable  to 
competency,  is  greatly  strengthened  by  the  fact  of  attesta- 
tion by  witnesses." 

Such  is  the  general  effect  of  the  attestation  of  a  witness 
and  officer;  but  whether  the  attestation  in  the  present  case, 
under  the  peculiar  circumstances  in  which  it  was  made, 
can  add  anything  to  the  legal  presumption  of  competency 
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may  well  be  doubted.  It  is  a  circumstance  worthy  of  con- 
sideration, whether  the  commissioner  should  have  gone  to 
the  asylum  to  take  the  acknowledgment  of  an  inmate  of  the 
institution,  with  whom  he  had  no  previous  acquaintance, 
without  information  from  the  oificers  of  the  institution,  that 
the  patient  at  the  time  was  in  possession  of  suificient  reason 
to  understand  the  business  which  it  was  proposed  he  should 
execute. 

Broadhead  testifies  that  he  went  to  the  Frankford  asylum 
to  take  the  acknowledgment  of  Hall,  with  whom  he  was  not 
previously  acquainted;  that  he  read  the  power  to  Hall,  and 
handed  it  to  him  to  read,  and  asked  him  if  he  understood 
it;  that  Hall  replied,  "perfectly,*'  or  words  to  that  e£fect; 
and  that  the  property  was  valuable,  and  that  he  wanted  it 
sold  for  the  benefit  of  his  wife  and  children.  The  commis- 
sioner also  testifies  that  he  could  not  have  believed  Hall 
was  on  all  subjects  of  sound  mind,  from  the  simple  fact  that 
he  was  an  inmate  of  the  asylum,  but  as  to  the  power  of 
attorney,  Hall  was  clear  as  to  what  he  was  giving;  that 
there  was  nothing  in  his  appearance  which  led  the  commis- 
sioner to  suppose  he  was  insane,  and  from  the  fact  that  he 
stated  that  he  wanted  the  property  to  be  sold,  the  commis- 
sioner was  led  to  believe  he  had  a  lucid  interval.  The  wit- 
ness adds  that  he  would  not  have  permitted  Hall  to  execute 
the  instrument,  and  he  would  not  himself  have  taken  the 
acknowledgment,  unless  Hall  had  been  of  sufficient  mind, 
memory,  judgment  and  understanding  to  execute  such  a 
paper. 

Aside  from  the  peculiar  circumstances  under  which  the 
commissioner  acted,  there  is  one  fact  in  his  testimony  which 
should  be  considered  by  you  as  throwing  possibly  some 
light  on  the  condition  of  HalFs  mind  at  the  time  somewhat 
in  conflict  with  the  commissioner's  own  opinion.  He  stated 
that  Hall  at  first  wrote  something  beside  his  signature  to 
the  instrument.  The  instrument  itself  shows  that  there  has 
been  an  erasure  of  something  near  the  signature.  The 
commissioner  states,  as  his  impression,  that  Hall  wrote 
some  other  name  than  his  own.  This  is  at  least  a  singular 
circumstance,  if,  as  stated  by  the  commissioner,  he  had 
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heard  the  inBtmmeiit  read,  and  perfectly  understood  its 
purport. 

y  We  will  now  briefly  refer  to  the  testimony  produced  by 
the  plaintiffs,  to  show  the  general  insanity  of  Hall  at  the 
time  he  executed  the  power  in  question.  If  he  was  then 
insane,  and  his  insanity  was  general,  the  instrument  was  a 
nullity,  and  no  title  could  be  transferred  under  it.  In  tbat 
case  the  plaintiffs  are  entitled  to  a  verdict.  It  matters  not 
if  such  were  the  case,  what  consideration  may  have  been 
paid  to  the  attorney,  or  with  what  good  faith  the  parties 
may  have  purchased.  The  instrument,  in  such  case,  is  no 
more  to  be  regarded  as  the  act  of  John  Hall  than  if  he  was 
dead  at  the  time  of  its  execution. .x^ 

It  appears  from  the  testimony  produced  by  the  plaintiffs 
that  John  Hall  was  a  lieutenant  in  the  United  States  navy, 
and  at  one  time  had  the  command  of  a  vessel-of-war;  that 
he  was,  in  1848,  on  this  coast;  that  whilst  here  the  alcalde 
grant  was  issued  to  him;  tbat  in  1849  he  became  unwell,  \ 
and  his  health  was  so  much  affected  tbat  he  was  sent  to  the 
eastern  States  under  the  charge  of  a  physician;  that  he  ' 
arrived  in  New  York,  and  joined  his  family  in  June,  1849; 
that  he  remained  with  his  family  until  June,  1851 — two 
years;  that  during  this  period  there  were  such  indications 
of  insanity  that  upon  the  advice  of  his  consulting  and  family 
pbysician  he  was  sent  to  the  asylum  at  Frankford;  that  he 
remained  there,  under  treatment  for  insanity,  until  January 
25,  1854,  when  he  was  removed  to  the  State  Insane  Asylum; 
and  that  he  died  an  inmate  of  this  latter  institution  in  Sep- 
tember, 1860. 

The  witnesses  produced  by  the  plaintiffs  are  either  the 
physicians  attending  or  persons  immediately  surrounding 
Hall  both  before  his  entry  into  the  asylum  and  afterward. 
The  testimony  discloses  the  possession  by  him  of  hallucina- 
tions and  illusions  on  many  subjects.  Mr.  Wright  states 
that  whilst  in  New  Jersey,  after  his  return,  he  was  at  times 
greatly  incensed  at  his  neighbors,  asserting  that  they  had 
destroyed  his  garden,  which  they  had  not,  and  complained 
of  noises  in  his  ears,  which,  he  said  arose  from  a  train  of 
cars  running  through  his  head. 
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y     Miss  Harris  testified  that  he  was  subject  to  fits  of  abstrac- 
tion; had  strange  fancies;  thought  he  had  been  to  heaven, 
and  said  so,  and  finding  his  wife  was  not  there,  had  returned; 
that   he  complained  much  of  confusion  in  his  head,  and 
thought  trains  of  cars  were  running  through  it;  and  would 
object  to  a  light  in  the  evening  as  being  painful  to  his  head, 
and  setting  it  on  fire;  that  he  would  work  in  his  garden 
sometimes  for  a  whole  day  without  food,  giving  as  an  ex- 
cuse that  he  was  obliged  to  do  so  for  his  living;  that  he 
would  plant  vegetables  and  flowers  and  soon  dig  them  up, 
and  then  charge  his  neighbors  with  killing  his  plants;  that 
he  would  get  excited,  and  threaten  to  shoot  any  one  who 
came  on  his  place;  that  there  was  a  spring  of  water  in  the 
cellar  which  was  drained  through  a  vacant  lot,  and  that  he 
at  one  time  took  a  fancy  to  fill  up  the  drain,  and  then  when 
the  water  rose  he  spent  hours  in  trying  to  bail  it  out.     He 
did  this  repeatedly.     He  would  fill  up  the  drain  in  the  day- 
time, and  his  wife  would  hire  a  man  to  open  it  after  night. 
When  remonstrated  with  for  his  conduct,  he  said  it  was 
God's  will  it  should  be  done.     He  would  sometimes  fancy 
himself  the  Creator,  and  want  parties  to  address  him  as 
such;  at  other  times  he  would  use  the  most  blasphemous 
language.     He  would  buy  the  most  unnecessary  things, 
posts  and  rails,  for  which  he  had  no  use.     He  took  great 
dislike  to  certain  persons,  and  would  not  permit  them  to 
come  to  the  house.     He  would  sometimes  sit  at  the  table, 
with  a  vacant  stare,  and  neither  eat  himself  nor  help  others. 
He  took  no  notice  of  his  children,  and  no  care  of  his  family, 
and  before  that  he  was  a  devoted  husband  and  affectionate 
to  his  children.     At  times  he  would  treat  visitors  very  in- 
solently, fancying  they  came  to  injure  him.     He  would  ex- 
pose himself  all  day  to  the  hot  sun,  and  if  called  in  he  would 
say  he  was  too  busy,  and  obliged  to  work.    He  fancied  he 
owned  everything  he  saw  at  the  stores,  and  could  not  under- 
stand why  he  could  not  help  himself  to  what  he  liked. 
After  Hall  was  sent  to  the  asylum,  it  appears  that  he  con- 
tinued subject  to  hallucinations.     Wright  testifies  that  it 
was  impossible  to   hold  any  connected  conversation  with 
him,  or  to  keep  his  mind  centered  on  any  one  subject;  that 
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Wiie  fancied  his  fellow-patients  were  distinguished  historical 
characters,  and  desired  to  introduce  them  to  the  witness. 
He  had  scars  upon  his  wrists  and  arms,  and  said  he  had 
been  tattooing  himself,  a  beautiful  art  he  had  acquired  at 
the  Sandwich  Islands,  and  desired  to  tattoo  the  witness, 
stating  that  the  operation  was  perfectly  painless.  Miss 
Harris  states  that  when  she  visited  him  at  the  asylum  he 
imagined  he  was  employed  to  fit  out  a  fleet,  and  said  he  was 
oppressed  with  care;  he  was  so  occupied  with  his  business. 
Wistar,  the  steward  at  Frankford  asylum,  from  May, 
1852,  to  September,  1853,  testifies  that  Hall  had  a  great 
many  singular  propensities.  When  awake  he  spent  a  great 
deal  of  his  time  in  indistinct  mutterings  and  murmurings. 
He  had  a  propensity  for  weaving  wire  and  fish  bones  into 
his  arms  and  legs,  through  the  flesh  and  under  the  skin, 
very  much  as  a  woman  would  darn  a  stocking.  This  re- 
sulted in  sores,  which  festered  and  discharged.  He  was  in 
the  habit  of  heaping  up  his  bed-clothes  in  his  bed  daily  in 
the  form  of  a  haycock  or  pyramid,  and  would  then  cap  the 
same  with  the  chamber  utensil,  whether  it  contained  any 
thing  or  not.  He  had  a  fancy  of  putting  on  his  clothing 
in  a  way  not  designed  to  be  worn.  He  tore  his  clothing 
and  bedding.  He  was  very  profane  and  obscene  in  his 
language,  and  spent  a  good  deal  of  time  in  what  he  termed 
prayer,  which  in  a  sane  man  would  have  been  blasphemy 
of  the  worst  kind.  The  testimony  of  Mrs.  Wistar  is  to  the 
same  effect. 

Dr.  Fithian,  the  family  physician  of  Hall  from  June, 
1849,  until  he  went  to  the  hospital,  pronounces  his  malady 
insanity  and  says  that  it  was  accompanied  with  unnatural 
excitement,  restlessness,  irritability — that  he  was  incoher- 
ent, and  had  want  of  connection  of  thought  and  expression. 
He  adds  that  the  disease  was  acute  mania,  rather  than 
dementia,  into  whic)i  acute  mania  is  apt  to  run. 

Dr.  Evans,  who  was  one  of  the  physicians  of  Hall,  both 
before  and  after  he  was  at  the  asylum,  states  as  his  recol- 
lection of  the  disease  that  he  was  laboring  under  chronic 
inflammation  of  the  meninges  of  the  brain  producing 
mania,  and  resulting  in  dementia,  and  that  whilst  at  the 
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asylum  he  gradually  deteriorated  and  grew  worse,  and  that 
he  (the  doctor)  considered  him  hopelessly  insane. 

Dr.  Worthington,  the  medical  superintendent,  pronounces 
the  disease  of  Hall  mania,  with  a  tendency  to  dementia, 
and  states  that  he  had  various  delusions,  and  among  others 
believed  he  was  the  Son  of  God. 

I  have  stated  the  most  important  matters  testified  to  by 
the  witnesses,  from  which  you  must  draw  your  conclusions 
as  to  the  sanity  or  insanity  of  Hall  at  the  time  the  power 
was  executed.  I  do  not  refer  to  the  testimony  as  to  HalFs 
condition  after  his  removal  from  the  asylum  at  Frankford  to 
the  State  asylum.  It  is  not  pretended  that  after  that 
period  he  was  possessed  of  lucid  intervals;  but,  on  the 
contrary,  he  gradually  sfimk  from  one  degree  of  weakness 
to  another  until  his  death.  You  will  perceive  that  the 
physicians  of  Hall  state  that  the  malady  of  which  he  was 
suffering  was  originally  acute  mania,  and  that  it  ended  in 
dementia.  You  will  observe  that  he  was  affected  by  similar 
hallucinations  and  illusions,  both  before  and  after  he  went 
to  the  asylum;  and  you  will  remember,  as  already  stated, 
in  speaking  of  mania,  that  it  is  characterized  by  hallucina- 
tions or  delusions — the  patient  believing  and  acting  upon 
the  supposed  reality  of  facts  and  events  which  have  never 
occurred  or  do  not  exist.  The  testimony  of  all  the  wit- 
nesses is  that  the  malady  from  the  commencement  contin- 
ually increased,  the  patient  gradually  sinking  from  one 
degree  of  enfeeblement  to  another.  Now,  there  may  have 
been  lucid  intervals  with  the  patient,  arising  from  an  inter- 
mission in  the  operation  of  the  disease.  Whether  there 
was  any  such  intermission  and  consequent  lucid  interval  in 
this  case,  is  for  you  to  determine.  In  considering  this 
matter,  you  will  remember  that  the  malady  in  this  case 
arose  from  a  disease  of  the  lining  membrane  of  the  brain, 
from  what  Dr.  Evans  designates  chronic  inflammation  of 
the  meninges  of  the  brain;  that  it  had  continued  with  more 
or  less  intensity  for  over  three  years  when  the  power  of 
attorney  was  executed.  If,  therefore,  you  should  come  to 
the  conclusion  that  he  was,  as  asserted  by  his  physicians, 
insane  before  he  entered  the  asylum,  and  that  his  malady 
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;  continued  to  grow  worse  afterward,  you  will  be  justified  in 
finding  that  it  had  attained  that  character  which  the  books 
designate  as  habitual  insanity,  which  is  continued  and 
settled  derangement.  If  you  come  to  this  conclusion  you 
will  then  look  for  proof  of  his  having  had  a  lucid  interval 
when  he  executed  the  power.  The  burden  of  proof,  in  that 
event,  that  is  to  say,  if  habitual  insanity  be  established, 
lies  upon  the  party  who  alleges  that  a  lucid  interval  existed. 

Several  very  able  physicians  in  this  city  have  been  called 
to  state  their  opinions  founded  upon  the  evidence  of  the 
plaintiffs,  that  of  Broadhead  being  excluded,  as  to  the 
probability  of  lucid  intervals  in  the  condition  in  which 
EEall  is  shown  to  have  been.  They  all  express  the  opinion 
that  such  lucid  intervals  were  probable;  indeed,  their  testi- 
mony goes  so  far  as  to  state  that  in  their  judgment  his 
insanity  was  not,  previous  to  1S53,  of  that  severe  and  gen- 
eral character  as  to  render  him  at  all  times  incapable  of 
transacting  business  on  some  subjects. 

I  will  only  observe  that  the  opinions  of  physicians  are 
received  in  evidence  from  their  superior  knowledge  of 
matters  connected  with  their  profession.  It  would  be 
difiicult  to  present  in  an  intelligible  way  to  a  jury  all  the 
grounds  upon  which  learned  professional  men  may  base 
their  judgments.  The  law,  therefore,  allows  their  jnd^- ^ ////!< /'«  / 
amat  to  be  received;  but  at  the  same  time,  where  prof es-  ' 
sional  men  are  of  equal  standing  and  intelligence,  it  awards 
much  higher  consideration  to  those  opinions  which  are 
based  upon  personal  observation  and  examination  of  the 
patient. 

The  case,  gentlemen,  is  one  of  great  interest,  and  is  of 
much  importance  to  the  parties.  It  has  been  tried  with 
great  ability  by  counsel,  and  I  doubt  not  that  after  the 
patient  consideration  which  you  have  given  to  their  argu- 
ments and  to  the  evidence,  you  will,  under  the  instructions 
of  the  court,  readily  reach  a  wise  and  just  verdict. 

The  jury  returned  a  yerdict  for  plaintiffs  and  judgment  was  entered  acoord- 
ingly  in  their  favor.  Afterward  defendants  sued  out  a  writ  of  error,  and  the 
case  was  taken  to  the  United  States  Supreme  Court,  where  the  judgment 
wag  affirmed.  It  wiU  be  found  reported  under  the  title  of  Dexter  ▼.  HaU, 
15  WaU.  9. 
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Quicksilver  Mining  Co.  v.  Hicks. 

CiBcuiT  CouBT,  District  op  Caufornu. 
Septembeb,  9, 1868. 

1.  What  PoessssioN  of  Land  bt  Dkvbndamt  in  Rtboticbiit  Sittfioikiit. — Any 

subjection  of  land  to  the  dominion  of  a  party,  such  as  cultivation  or 
other  substantial  une,  is  sufficient  evidence  of  possession  to  enable  an 
adverse  claimant  to  maintain  ejectment  against  him.  Actual  occupation 
in  person,  or  by  agent  or  servant,  is  not  essential. 

2.  Possession  or  Land  shown  bt  usk. — Where  a  party  claiming  a  small  atrip 

of  land  on  the  bank  of  a  creek,  constructed  and  maintained  a  bridge 
over  the  creek  abutting  on  the  premises:  It  was  Ae/d,  that  this  use  of  the 
land  was  sufQcient  evidence  of  possession  to  maintain  ejectment. 

3.  BoTTNDABT  ALONO  ▲  Mkandebino  Stbbam. — Where  land  adjoining  a  creek 

was  described  in  a  patent  of  the  United  States  as  bounded  on  the  side  of 
the  creek  by  a  line  meandering  from  a  point  in  its  center  down  the  center 
a  certain  distance  to  a  station  on  the  bank,  and  thence  a  further  distance 
to  another  station,  and  soon  from  station  to  station  on  the  bank,  according 
to  various  courses  and  distances  to  a  point  where  the  line  left  the  oreek: 
It  was  keldt  that  the  creek  constituted  the  boundary  of  the  land;  and 
that  the  courses  between  the  stations  only  indicated  the  general  direction 
of  the  stream,  being  points  fixed  by  the  surveyor  to  enable  him  to  com- 
pute the  amount  lying  between  the  creek  and  the  other  boundaries. 

Before  Mr.  Justice  Field. 

This  was  an  action  for  the  possession  of  a  parcel  of  land 
situated  in  Santa  Clara  county,  and  was  tried  at  the  July 
term,  1868,  by  the  court  without  the  intervention  of  a  jury, 
upon  stipulation  of  the  parties.  The  facts  are  sufficiently 
stated  in  the  opinion  of  the  court. 

8.  L.  Johnsoriy  for  plaintiff. 

S^  0,  SouglUorif  for  defendant. 

Mr.  Justice  Field  :  The  property  iu  controversy  in  this 
case  is  a  narrow  strip  of  land,  in  Santa  Clara  county,  lying 
on  the  northerly  side  of  Capitancillos  creek,  measuring 
about  one-fourth  of  a  mile  in  length,  and  between  thirty 
and  fifty  feet  in  breadth,  and  containing  a  little  more  than 
two  and  one-half  acres.  The  action  is  brought  for  the 
entire  tract  of  land  granted  by  the  Mexican  government 
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to  Justus  Larios,  and  patented  by  the  United  States 
to  Charles  Fossatt  in  February,  1865,  containing  over 
three  thousand  acres.  The  complaint  alleges  the  seizin  by 
the  plaintiff,  a  corporation  created  under  the  laws  of  the 
State  of  New  York,  of  that  entire  tract,  and  its  ouster 
therefrom  by  the  defendant;  but  on  the  trial  it  was  not  pre- 
tended that  the  defendant  had  ever  asserted  ownership  or 
been  in  possession  of  any  greater  portion  than  the  narrow 
strip  mentioned.  The  claim  to  this  strip  by  the  respective 
parties  arises  from  their  different  construction  of  the  lan- 
guage of  the  patent  to  Fossatt  describing  the  boundaries  of 
the  tract  confirmed  to  him.  The  defendant  asserts  title  to 
the  premises  under  a  conveyance  from  the  pueblo  of  San 
Jose.  The  land  patented  to  that  corporation  by  the  United 
States  is  bounded  on  one  side  by  the  land  previously  pat- 
tented  to  Fossatt.  The  principal  question,  therefore,  and 
the  source  of  controversy  between  the  parties  is  one  of 
boundary. 

The  incorporation  of  the  plaintiff  is  admitted  by  the  gen- 
eral denial  which  the  defendant  has  pleaded.  The  want  of 
legal  capacity  to  sue  must  be  specially  set  up  in  the  answer 
by  the  provisions  of  the  practice  act  of  the  State,  which  by 
rule  governs  in  common  law  cases  in  the  Circuit  Court  of 
the  United  States. 

The  possession  by  the  defendant  of  a  portion  oi  the  land 
in  controversy  is  sufficiently  established  by  the  construction 
and  maintenance  by  him  of  a  bridge  over  Capitancillos 
creek,  abutting  on  the  premises.  This  bridge  he  has, 
against  the  protestation  and  resistance  of  the  plaintiff,  re- 
built after  it  was  destroyed,  and  has  persistently  maintained 
and  used  it.  The  possession  which  must  be  shown  in  the  de- 
fendant to  enable  an  adverse  claimant  to  the  land  to  main- 
tain ejectment  against  him,  is  not  necessarily  an  actual 
occupation  in  person  or  by  agent  or  servant.  Any  subjec- 
tion of  the  property  to  the  will  and  dominion  of  the  party 
is  sufficient.  Such  subjection  is  shown  by  its  cultivation  or 
by  any  other  substantial  use,  as  well  as  by  residence  thereon 
by  himself  or  his  tenant.  No  more  complete  subjection  to 
the  dominion  of  the  defendant  of  the  land  covered  by  the 

44 


690  QuiCKsniYEB  MmiNa  Co.  v.  Hioks.      [Oir.  Ot. 


Opinion  of  the  Court — Mi.  Justice  Field.         [  September, 


abutment  of  the  bridge  could  be  shown  than  by  bis  appro- 
priation of  it  for  that  purpose.  The  appropriation  has 
always  been  aocompanied  by  a  olaim  of  ownership;  a  claim 
asserted  not  merely  to  the  particular  parcel  on  which  the 
bridge  rests,  but  to  the  entire  strip  of  land  in  dispute.  It 
is  sufficient,  however,  for  the  maintenance  of  the  action  that 
the  possession  by  the  defendant  is  shown  of  any  portion  of 
the  premises  claimed. 

The  patent  to  Fossatt  in  describing  the  land  confirmed 
to  him,  gives  the  boundary  line  on  one  side  as  running  to 
the  center  of  Gapitancillos  creek,  and  thence  meandering 
down  the  center  of  the  same  one  chain  and  ninety  links  to 
a  station;  thence  north  seventy-four  degrees,  fifteen  minutes 
west,  five  chains  to  another  station;  and  so  on  from  station 
to  station,  according  to  various  courses  and  distances,  to  a 
point  where  the  line  leaves  the  creek.     The  several  stations 
designated  are  on  the  bank  of  the  creek,  and  between  the 
line  drawn  from  one  to  the  other  and  the  creek  lies  the  nar- 
row strip  of  land  in  controversy.    The  defendant  contends 
that  the  line  drawn  from  station  to  station  constitutes  the 
boundary.     The  plaintiff,  on  the  other  hand,  insists  that 
the  creek  is  the  boundary,  and  that  the  courses  between  the 
stations  only  indicate  the  general  direction  of  the  stream, 
and  that  the  stations  are  points  fixed  by  the  surveyor  to 
enable  him  to  compute  the  extent  of  land  lying  between  the 
creek  and  the  other  boundaries.     This  latter  view  is  un- 
doubtedly correct.    The    language    stating    that  the    line 
meanders  down  the  center  of  the  stream  settles  the  point. 
The  stations  could  not  of  course  be  placed  in  the  stream; 
nor  could  the  estimate  of  the  area  in  the  track  confirmed  be 
made  from  a  tortuous  line  following  the  sinuosities  of  the 
creek;  of  necessity,  then,  the  stations  had  to  be  fixed  on 
the  bank,  and. they  were  fixed  more  or  less  distant  from  the 
creek,  according  to  the  condition  of  the  bank  at  the  points 
selected. 

In  Luce  v.  Garley  (24  Wend.  451),  one  of  the  courses  in 
the  description  of  the  premises  in  the  deed  under  which 
one  of  the  parties  claimed  ran  to  a  hemlock  tree,  ''stand- 
ing on  the  east  bank  of  the  river;  from  thence  down  the 
river  as  it  winds  and  turns  twenty-four  chains  and  ninety-four 
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links  to  a  hard  maple  tree.''  It  was  held  that  the  grantee 
took  to  the  center  of  the  river.  ''  It  is  never  thought,"  said 
the  court,  ''that  monuments  mentioned  in  such  a  deed  as 
occupying  the  bank  of  the  river  are  meant  by  the  parties 
to  stand  on  the  precise  water  line  at  its  high  or  low  mark. 
They  are  used  rather  to  fix  the  termini  of  the  line,  which  is 
described  as  following  the  sinuosities  of  the  stream,  leaving 
the  law  to  say,  as  the  line  happens  to  be  above  or  below 
tide-water,  whether  the  one-half  of  the  river  shall  be  in- 
cluded, with  the  islands  which  lie  on  the  side  of  the  channel 
nearest  to  the  line  described.  Where  the  grant  is  so 
framed  as  to  touch  the  water  of  the  river,  and  the  parties 
do  not  expressly  except  the  river,  if  it  be  above  tide,  one- 
half  of  the  bed  of  the  stream  is  included  by  construction  of 
law.  If  the  parties  mean  to  exclude  it,  they  should  do  so 
by  express  exception.  Without  adhering  rigidly  to  such 
construction,  water  gores  would  be  multiplied  by  thousands 
along  our  inland  streams,  small  and  great,  the  intention  of 
parties  would  be  continually  violated,  and  litigation  become 
interminable." 

The  concluding  observation  of  the  court  in  this  citation 
would  be  applicable  to  innumerable  cases  in  this  State  were 
any  other  construction  adopted  than  the  one  approved. 

The  surveyors  who  were  produced  by  the  plaintiff  had  bad 
great  experience  in  the  survey  for  the  government  of  lands 
confirmed  to  claimants  under  Mexican  grants,  and  they 
stated  that  the  measurement  in  such  cases,  where  a  stream 
not  navigable  was  the  boundary,  was  always  made  by  lines 
run  from  station  to  station,  or  monument  to  monument, 
selected  or  fixed  on  the  bank,  and  that  an  approximation  to 
the  entire  quantity  embraced  by  a  line  running  in  the  cen- 
ter of  the  stream  was  thus  obtained.  (Cocki^dl  v.  McQuinn, 
4  B.  Monroe,  61;  Bmce  v.  Taylor,  2  Marsh,  61;  2he  Cold 
Spring  Irmi  Works  v.  The  Inhabitants  of  Taliund,  9  Gush. 
492.) 

We  are  clearly  of  opinion  that  the  Gapitancillos  creek  is 
the  true  boundary  between  the  land  of  the  respective  parties, 
each  owning  to  the  center  of  the  stream.  We  therefore  find 
for  the  plaintiff,  and  judgment  must  go  in  its  favor  accord- 
ingly. 
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Nicholson  Pavement  Co,  v.  T.  H.  Hatch  et  al. 

CiBCuiT  CouET,  DiSTRicrr  OF  California. 
Septembeb,  21,  1868. 

1.  Extent  of  Nicholson's  Claim  in  his  Patent. — Nicholson,  in  his  patent, 

makes  no  claim  to  the  exclusive  nse  of  blocks  or  of  gravel  and  tar 
between  or  over  them,  or  of  any  of  the  separate  parts  which  go  to 
make  up  the  structure.  What  he  claims  as  his  invention  is  the  com- 
bining of  the  foundation  of  the  pavement  with  blocks,  or  blocks  and 
strips  of  board,  these  being  so  arranged  as  to  form  cells  or  channels, 
with  wooden  bottoms,  for  the  reception  of  broken  stone  or  gravel  and 
tar. 

2.  Thb  Patent  Not  Infbinobd  by  the  Use  of  One  of  these  Pabtb  without 

THE  Otheb. — The  patent  is  not  infringed  unless  the  foundation  and 
blocks  are  used  by  the  defendant  in  a  similar  combination.  The  use  of 
one  of  them  without  the  other,  though  all  the  other  necessary  elements  in 
the  formation  of  the  pavement  are  employed,  violates  no  right  of  the 
patentee. 

3.  A  Pavement  Similab  in  External  Appeabance  Not  Necessabilt  an  In- 

FBiNOEMENT  ON  THB  NiOHOLsoN  PATENT. — A  pavemcut  presenting  an 
external  appearance  similar  to  that  of  the  patentee,  but  in  which  the 
blocks  are  placed  directly  upon  the  graded  earth,  no  boards  or  other 
foundation  being  interposed,  is  not  an  infringement  of  the  Nicholson 
patent. 

Before  Mr.  Justice  Field.  . 

This  was  an  action  for  damages  for  an  alleged  infringe- 
ment of  a  patent  for  an  improvement  in  wooden  pavements, 
issued  to  Samuel  Nicholson,  and  was  tried  bj  the  court, 
without  a  jury.  The  case  is  sufficiently  stated  in  the  opin- 
ion of  the  court. 

Crittenden  &  Wilson^  J.  H,  Saunders^  and  JF.  H.  Sharp^ 
for  plainti£f. 

J.  M.  Nougues  and  S.  Heydevfeldty  for  defendant. 

Mr.  Justice  Field.  This  is  an  action  to  recover  damages 
for  an  alleged  infringement  by  the  defendants  of  a  patent 
granted  by  the  United  States  to  Samuel  Nicholson  for  an 
improvement  in  wooden  pavements.  A  patent  was  origi- 
nally issued  to  Nicholson  in  August,  1854.  This  being 
surrendered,  a  new  patent  to  him  was  issued  in  December, 
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1863.  The  Tight  to  use  the  inveDtion  iu  the  city  and  county 
of  San  Francisco  has  passed  from  Nicholson  by  various  in- 
termediate transfers  to  ,the  plaintiff,  a  corporation  created 
under  the  laws  of  this  State. 

The  nature  of  the  improvement,  which  the  patentee  claims 
as  his  invention,  can  only  be  understood  from  a  description 
of  the  pavement  and  its  mode  of  construction.  The  speci- 
fications accompanying  the  patent  give  such  description 
with  much  fullness  and  detail.  A  brief  description,  how- 
ever, will  be  sufficient  for  our  purpose,  and  will  exhibit  the 
matter  in  dispute  between  the  parties.  The  improved 
pavement  is  constructed  in  this  wise:  The  earth  of  the 
roadway  or  street  upon  which  the  pavement  is  to  be  made 
is  first  graded.  The  grade  is  generally  made  in  a  slightly 
arched  shape,  so  that  the  elevation  at  the  centre  of  the  road 
is  a  trifle  higher  than  at  the  sides.  The  earth  thus  pre- 
pared is  then  covered  with  tarred  paper,  or  lime  mortar,  or 
hydraulic  cement  about  two  inches  in  thickness,  or  with  a 
thin  flooring,  upon  which  tar  is  poured. 

Upon  the  foundation  thus  made,  two  sets  of  wooden 
blocks  are  placed.  These  blocks  are  cut  with  parallel  sides 
from  timber,  about  four  inches  square,  in  cross  sections; 
those  of  one  set  are  about  eight  inches  in  length,  and  those 
of  the  other  set  are  about  half  that  length.  These  blocks 
are  placed  end  upward,  and  are  arranged  both  transversely 
and  longitudinally,  so  that  the  long  and  short  blocks  stand 
alternately  in  each  direction.  By  this  arrangement  there 
is  formed  above  each  short  block  a  cell  or  cavity,  bounded 
by  four  of  the  large  blocks.  Into  each  of  these  cells  a 
small  quantity  of  coarse  salt  is  poured.  The  cells  are  then 
filled  with  broken  stone,  or  coarse,  clean  gravel,  the  whole 
being  firmly  rammed  until  the  upper  surface  becomes  firm 
and  level.  Mineral  or  vegetable  tar  or  pitch  is  then  poured 
over  the  whole  surface  of  the  pavement,  and  into  the  cells 
containing  the  broken  stone  or  gravel,  so  as  to  penetrate 
between  the  pieces  and  cement  them  together.  The  teo  ^'*  ^' 
permeating  into  the  cells  makes  the  entire  mass  of  stone  or 
gravel  adhere  firmly  to  the  surrounding  blocks,  and  also 
allows  an  expansion  of  the  mass  from  the  pressure  of  car- 
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riages,  such  expansion  serving  to  fill  np  any  spaces  which 
may  be  formed  from  shrinkage  of  the  wooden  blocks.  To 
prevent  the  blocks  from  being  forced  below  one  another 
they  are  sometimes  connected  together  by  wooden  pins,  and 
instead  of  the  broken  stone  and  tar  in  the  cells  any  other 
suitable  cementing  material  may  be  used. 

Instead  of  the  two  sets  of  blocks  described,  the  improved 
pavement  is  sometimes  constructed  entirely  with  long  blocks 
and  a  strip  of  board  between  them.  In  such  case,  the 
blocks  are  placed  side  by  side  in  rows  transversely  of  the 
roadway,  with  a  space  an  inch  in  width  between  them,  in 
which  the  strip  of  board  is  introduced  edgewise  or  verti- 
cally. The  width  of  the  board  is  about  one-half  the  length 
of  the  blocks.  These  boards  resting  on  the  foundation, 
there  is  formed  above  them,  between  the  blocks,  long  cells 
or  grooves  extending  across  the  roadway.  These  cells  are 
filled  with  broken  stone,  or  gravel,  and  tar,  as  already  de- 
scribed. It  is  generaUy,  if  not  always,  in  this  form  that 
the  pavement  has  been  constructed  in  San  Francisco. 
.  It  is  in  this  way,  as  we  have  briefly  described  it,  the  im- 
proved pavement,  which  is  generally  called  the  Nicholson 
pavement,  is  made.  It  is  a  pavement  of  great  neatness,  is 
easily  kept  clean,  is  from  its  nature  free  from  mud,  o£fers  a 
sure  footing  for  horses;  and  by  its  use  the  noise  of  carriages 
and  carts,  so  annoying  in  the  busy  streets  of  a  large  city,  is 
to  a  great  extent  avoided.  It  is  also  represented  by  the 
patentee  to  be  a  durable  structure,  its  durability  being  se- 
cured, in  his  view,  by  the  elastic  extremities  of  the  fibres 
of  the  blocks,  and  by  the  exclasion  of  moisture  and  con- 
sequent rot  from  the  blocks  by  the  material  employed  for 
the  foundation  and  the  taiTy  covering  poured  over  the  sur- 
face. 

This  pavement  is  not  the  entire  invention  of  Nicholson^ 
nor  is  it  so  claimed  by  him.  Wooden  pavements  were  in- 
vented and  in  use  in  different  parts  of  the  world  many  years 
before  his  attention  was  directed  to  the  subject.  He  makes 
no  claim  to  the  exclusive  use  of  the  blocks,  or  of  the  gravel 
and  tar  between  them  or  over  them,  nor  of  any  of  the  sepa- 
rate parts  which  go  to  make  up  the  structure.    What  he 
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olaims  as  his  inveiiiion  is  the  combining  of  the  foundation 
of  the  pavement  with  the  blocks,  or  the  long  blocks  and 
strips  of  boards  these  being  arranged  so  as  to  form  cells  or 
channels  with  wooden  bottoms  for  the  reception  of  broken 
stone  or  gravel  and  tar,  as  already  described,  ''whereby," 
to  quote  his  own  langoage,  *'  the  particles  of  pounded  stone 
or  gravel  are  prevented  from  working  under  the  lower  ends 
of  the  longer  blocks,  and  whereby  water  is  prevented  from 
passing  from  the  surface  of  the  pavement  downward  through 
the  joints  of  said  wooden  blocks,  and  also  moisture  is  pre- 
vented from  being  absorbed  upward  from  the  ground  by 
said  wooden  blocks." 

The  claim  here  stated  is  not  for  the  invention  of  any  of 
the  several  parts  which  go  to  make  the  structure,  but  for 
their  combination;  and  the  particular  improvement  for 
which  the  patent  was  solicited  was  the  arrangement  of  the 
foundation  with  the  blocks  so  as  to  exclude  moisture  from 
the  bottom,  and  prevent  the  broken  stone  or  gravel  from 
working  under  them.  The  patent  is  not  infringed  unless 
these  two  parts  of  the  stimcture,  the  foundation  and  blocks, 
are  used  by  the  defendants  in  a  similar  combination.  The 
use  of  one  of  them  without  the  other,  though  all  the  other 
necessary  elements  in  the  formation  of  the  pavement  are 
employed,  violates  no  right  of  the  patentee.  A  patent  for 
a  combination  of  two  things  is  not,  of  course,  a  patent  for 
a  combination  of  one  of  the  two  with  a  third  and  different 
thing.    The  authorities  on  this  subject  are  all  one  way.        > 

In  Prouty  v.  Buggies  (16  Peters,  341),  the  patent 
was  for  the  combination  of  certain  parts  of  a  plow,  they 
being  so  arranged  as  to  produce  a  certain  effect.  The  ac- 
tion was  for  an  alleged  infringement.  The  court  below  in- 
structed the  jury  that  unless  the  whole  combination  was 
substantially  used  in  the  plow  of  the  defendants,  there  was 
no  violation  of  the  plaintiff's  patent,  although  one  or  more, 
of  the  parts  specified  were  used  in  combination  by  them. 
The  jury  found  for  the  defendants,  and  the  instruction  was 
held  correct  by  the  Supreme  Court:  ''None  of  the  parts  re- 
ferred to,"  said  Mr.  Chief  Justice  Taney  in  delivering  the 
opinion  of  the  court,  "are  new,  and  none  are  claimed  as 
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new;  nor  is  any  portion  of  the  combination  less  than  the 
whole  claimed  as  new;  or  stated  to  produce  any  given  re- 
sult. The  end  in  view  is  proposed  to  be  accomplished  by 
the  union  of  all,  arranged  and  combined  together  in  the 
manner  described;  and  this  combiDation  composed  of  all 
the  parts  mentioned  in  the  specification,  and  arranged  with 
reference  to  each  other,  and  to  other  parts  of  the  plow  in 
the  manner  therein  described,  is  stated  to  be  the  improve- 
ment, and  is  the  thing  patented.  The  use  of  any  two  of 
these  parts  only,  or  of  two  combined  with  a  third,  which  is 
substantially  di£ferent  in  form  or  in  the  manner  of  its  ar- 
rangement and  connection  with  the  others,  is  therefore  not 
the  thing  patented.  It  is  not  the  same  combination  if  it 
substantially  di£fers  from  it  in  any  of  its  parts,"  (p.  341.) 

In  Eames  v,  Godfrey  (1  Wallace,  79),  this  case  from 
Peters  is  cited  with  approval,  and  its  ruling  followed.  In 
Brooks  V.  Mske  (15  How.  212),  the  patent  was  for  a  planing 
machine,  and  the  invention  claimed  was  a  combination  of 
three  elements.  The  machine  which  was  alleged  as  an  in- 
fringement, did  not  use  all  of  these  three;  and  the  court 
stated  the  rule  of  law  in  such  case  to  be,  ''that  if  a  com- 
bination has,  as  here,  three  different  known  parts,  and  the 
result  is  proposed  to  be  accomplished  by  the  uuion  of  all 
the  parts  arranged  with  reference  to  each  other,  the  use  of 
two  of  these  parts  only  combined  with  a  third,  which  is 
substantially  different  in  the  manner  of  its  arrangement  and 
connection  with  the  others,  is  not  the  same  combination, 
and  np  infringement."  (p.  219.) 

If  we  now  apply  these  principles  to  the  case  presented 
for  determination,  the  result  which  must  follow  is  obvious. 
The  pavement  constructed  by  the  defendants  is  termed  by 
them  the  Stow  pavement.  In  this  pavement  no  foundation, 
beyond  the  grading  of  the  earth,  is  prepared  for  the  support 
of  the  blocks  as  in  the  Nicholson  pavement.  No  tarred 
paper,  mor  lime  mortar,  nor  hydraulic  cement,  nor  flooring 
with  or  without  tar,  is  employed.  The  blocks  are  placed 
in  parallel  rows  directly  upon  the  graded  earth,  which  is 
forced  into  a  solid  and  compact  form  by  a  wedge  driven 
between  the  blocks.  This  wedge  is  made  of  a  board  twp 
or  three  feet  in  length,   and  nearly  of  the  width  of  the 
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blocks,  and  is  driven  some  inches  below  them.  The  Stow 
pavement  presents  an  external  appearance  similar  to  that 
of  the  Nicholson  pavement;  it  exhibits  the  same  neatness; 
is  with  equal  ease  kept  clean;  furnishes  the  same  sure  foot- 
ing for  horses;  and  by  its  use  the  noise  of  carriages  and 
carts  is  equally  avoided.  But  in  the  foundation  used,  the 
resembUince  ceases;  in  that  particular  there  is  nothing  in 
common  between  them,  and  the  special  benefits  ascribed  by 
the  parties  to  the  foundation  of  their  respective  pavements 
are  different.  The  exclusion  of  moisture  from  the  blocks 
is  one  of  the  principal  benefits  ascribed  by  Nicholson  to 
the  foundation  of  his  pavement.  The  defendants,  on  the 
other  hand,  insist  that  more  or  less  moisture  penetrates  the 
blocks  from  above  and  below,  and  that  the  absence  of  any 
wooden  or  tarred  foundation  to  the  pavement  allows  it  to 
readily  escape,  and  thus  the  blocks  are  preserved  from 
decay.  They  also  assert  that  their  pavement  has  many 
advantages  over  that  of  the  Nicholson,  particularly  in  the 
facility  with  which  the  pavement  can  be  taken  up  and  re- 
placed when  this  becomes  necessary,  as  it  often  does  in  the 
streets  of  a  city,  to  lay  down  water  or  gas  pipes,  or  to  repair 
them.  But  all  this,  whether  true  or  otherwise,  is  a  matter 
which  can  have  no  bearing  upon  the  decision  of  the  case. 
On  the  merits  of  the  two  systems  we  are  not  called  upon  to 
pass.  It  is  sufficient  to  determine  the  issue  presented  that 
the  combination  for  which  Nicholson  obtained  his  patent 
has  not  been  used  in  all  its  parts  by  the  defendants.  Hence, 
they  are  not  guilty  of  infringing  upon  any  rights  held  under 
his  patent. 

The  decision  of  the  Circuit  Court  of  the  United  States 
for  the  District  of  Illinois,  to  which  we  have  been  referred, 
does  not  affect  this  case.  That  decision  only  determined 
the  validity  of  the  patent  to  Nicholson,  and  the  infringe- 
ment of  his  rights  by  the  city  of  Chicago.  We  do  not  deny 
the  validity  of  his  patent,  or  the  legality  of  the  transfers 
to  the  plaintiff.  We  only  adjudge  that  the  patent  has  not 
been  infringed  by  the  defendants  in  the  construction  of 
what  is  termed  by  them  the  Stow  pavement. 

Judgment  ordered  for  defendants. 


IV.  Sawykb*s  Reports. 


EBBATA. 

Page  319,  line  3  from  bottom,  for  ^^locators^^  read  ^^  locaiions.^^ 

455,  line  1,  for  "cases  were  decided"  read  "cases  unih  two  exception» 
were  decided." 

527,  line  6,  for  "  release  "  read  **  releasee^ 

528,  line  1,  for  "c/aiww"  read  ''^  claim y 

"     line  16,  for  ''he  reinlies"  read  ''herein  /i>«." 
530,  line  4,  for  "are''  read  "irerr." 
535,  line  7,  for  "  had  been  "  read  "  irere." 

542,  line  12,  for  '''subject''  reiwi  " subsequenV 

543,  line  5  from  bottom,  for  "patentee'''  read  " paienteen.''' 
549,  line  9  from  bottom,  for  *' patentee''  read  ''patentees." 
555,  line  4,  for  "  1859"  read  *'  1854." 

564,  line  15  from  lx)ttom,  for  "provision''  read  "provisions.'' 
577,  line  4  from  l)ottom,  for  "  reeord "  read  "  decree." 
589,  line  3  from  bottom,  for  "bills"  read  "lilies." 
598,  line  12,  for  "country"  read  "  the  country." 
mKi,  line  1,  for  "El  Refugio"  read  "of  El  Refugio." 

"     line  11,  for  "of"  read  "on." 

"     line  23,  for  " designated"  read  "  designating." 
613,  line  6,  for  "granted"  read  "given." 
618,  line  18,  for  "to  their  joint"  read  "to  secure  their  joint." 
628,  line  7  from  liottom,  for  "  reports  "  read  "  report." 
6:M,  line  4,  for  "  1700"  read  "  1790." 
6:J8,  line  9  from  bottom,  for  "February  18,  1867,"  read  "  Atigtist  12, 

1865." 
649,  line  14  from  bottom,  for  "degree"  read  "decree." 
654,  line  1  of  statement,  for  "  is  "  read  "  was." 

"     line  8  of  statement,  for  "defendants"  read  "plaintiffn." 

"     line  12  of  statement,  for  "  13  "  read  "  14." 
662,  line  5  from  bottom,  for  "  1851 "  read  "  1850." 
664,  line  12  from  bottom,  for  "i»"  read  "to." 

"     line  4  from  bottom,  for  "  counsel "  read  "  council." 

667,  line  13  from  bottom,  for  "  and  some  "  read  "  and  in  some." 

668,  bottom  line,  for  "power  "  read  "potcers." 

670,  line  12  from  bottom,  for  "purpose  "  read  "purposes." 
675,  line  4  from  bottom,  for  "to"  read  "of." 

677,  line  15,  for  "general  derangement"  read  "general  enfeeblemeni."' 

678,  line  11  from  bottom,  for  "are  wholly"  read  "are  not  wholly." 
680,  line  25,  for  "his"  read  "the." 

687,  line  17  from  bottom,  for  "judgment"  read  "opinions" 
690,  line  11  from  bottom,  for  "  track  "  read  "  tract." 
693,  line  4  from  bottom,  for  "two"  read  "tar." 
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ACKNOWLEDGMENT  OF  DEED. 
See  Mabbud  Woman;  Imbaiutt,  6. 

ADMINI8TRAT0B. 
Bee  Ebtatk  ot  Dbcbassd  Pxbsons,  1-7. 

ADMIBALTY. 

1.  BtTiT  IN  Admibaltt. — ^A  suit  in  admiralty  in  a  national  oonrt  to  enforce  a 

lien  given  by  the  State  law  is  not  a  jadicial  proceeding  under  such  law, 
and  therefore  the  United  States  is  not  entitled  in  snoh  snit  to  have  the 
res  discharged  from  arrest  under  section  3753  of  the  revised  statutes. 
The  Revenue  Cutler,  136. 

2.  Gabbikb  ot  Passbnobbs. — ^The  carrier  of  passengers  is  bound  to  the  utmost 

care  in  providing  the  proper  means  of  approaching  his  vessel,  and  of 
ascending  to  or  descending  from  it.  But  this  duty  only  arises  where  by 
contract  or  usage  he  is  required  to  be  in  readiness  to  receive  his  paasen- 
gers.    Ship  Anglo  Norman^  185. 

3.  '*  Sbbn  Danobbs  " — CoNTBiBUTOBT  Nboliobnob. — ^Wherc  a  passenger  vol- 

untarily encounters  *'  a  seen  danger,"  and  receives  an  injury  in  conse- 
quence of  his  own  carelessness  or  awkwardness:  Held,  that  he  is  guilty 
of  contributory  negligence,  and  cannot  recover.    Id. 

4.  "PBBUii  or  THB  Sbas" — Cabbikb'b  Dkfbnbb. — ^Where  the  damage  to 

goods  shipped  under  a  bill  of  lading  is  shown  to  have  been  occasioned 
by  leaks  in  the  ship's  decks,  and  the  defense  relied  on  is  **  perils  of  the 
seas,"  it  is  not  enough  for  the  carrier  to  prove  the  occurrence  of  sea 
perils  which  might  have  caused  the  leaks;  he  must  show  that  they  did. 
This  he  may  do  by  showing  that  the  peril  was  of  such  a  character  that 
injury  to  the  vessel  was  its  natural  and  necessary  consequence;  or  he 
may  prove  that  the  vessel  was  in  fact  injured,  by  the  testimony  of  those 
who  obserred  the  effect  of  the  peril  at  the  time  of  its  occurrence;  or  he 
may  prove  its  effect  by  showing  her  condition  on  her  arrival;  or  he  may 
exclude  any  other  hypotheses,  by  satisfactory  proofs  that  her  decks  were 
sound,  stanch  and  well  caulked  at  the  commencement  of  the  voyage: 
Eeld,  under  the  proofs  in  this  case,  that  the  decks  were  unseaworthy. 
ShipCompta,  375. 

See  liASTBB  OT  Ybbbbl,  1,  4,  5;  Sbambn;  Coxmbbob  iNTBBrSTATB;  Pbizb  ot 

Wab. 

AGENT. 

1.  LiBN  ow  AaBNT. — An  agent  employed  to  collect  a  claim  against  the  United 

States  for  a  certain  per  centum  of  the  amount  realized,  whether  in  bonds, 

drafts  or  cash,  has  a  lien  upon  the  fund  for  his  compensation.    DowdL 

V.  CardweU,  217. 
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2.  AasiGNMBNT  OF  CiiAiM. — An  assignment  of  snch  claim  to  such  agent  ab- 

solute npon  its  face,  but  made  in  fact  to  enable  him  to  collect  the  same  iu 
his  own  name,  is  nevertheless  an  assignment  of  so  much  of  the  claim  as 
the  agent  is  entitled  to  retain  as  compensation.     Id, 

3.  Claim,  Definition  of. — The  term  '* claim,"  as  used  in  section  3477  of 

the  revised  statutes,  does  not  include  claims  for  supplies  furnished  the 
Oregon  expedition  to  protect  the  emigrants  of  1854;  at  least  after  the 
act  of  Congress  providing  for  their  payment.    Id, 

4.  Plka  in  Abatemsnt. — A  plea  in  abatement  pleaded  with  matter  to  the 

merits  is  considered  waived  or  abandoned.    Id. 

5.  LiKN  OF  AoENT  AS  AoAiNST  Tbibd  Pebson. — Where  an  agent  has  a  lien 

upon  a  fund  for  a  certain  compensation  for  his  services,  either  by  virtue 
of  his  agency  or  an  assignment  pro  tantOt  he  may  sue  in  equity  to  en- 
force his  rights  therein  against  a  third  party  receiving  the  same  with 
notice  thereof.    Id. 

6.  Sams — How  Enforced.— Where  the  principal  of  such  agent  is  an  admin- 

istrator, the  latter  is  not  bound  to  present  his  demand  to  him  for  allow- 
ance or  rejection  before  commencing  suit  against  such  third  party,  the 
latter 's  liability  being  wholly  dependent  upon  his  own  acts,  and  not  that 
of  the  administrator.    Id. 

ALASKA. 

1.  EiLUNa  Seal. — A  vessel  is  not  engaged  in  the  violation  of  section  195()  of 

the  revised  statutes,  which  provides  that  "  no  person  shall  kill  any  ^ 
*  *  fur  seal  *  *  within  the  limits  of- Alaska  Territory,"  etc.,  un- 
less such  vessel  is  used  or  employed  in  the  actual  killing  of  such  seal; 
and  a  mere  preparation  or  intention  upon  the  part  of  her  master  or 
owners  so  to  employ  her  is  not  sufficient  to  constitute  the  offense,  if  for 
any  reason  no  seal  are  killed.    Ocean  Spray,  105. 

2.  FoBEiON  YoYAGB.  -A  vessel  enrolled  or  licensed  for  the  fisheries  does 

not  violate  section  4337  of  the  revised  statutes  which  prohibits  such 
vessel  from  proceeding  on  a  foreign  voyage  without  being  registered,  by 
touching  at  or  entering  the  foreign  port  of  Victoria,  for  supplies  or  any 
purpose  other  than  trade,  on  her  way  from  San  Francisco  to  the  fishing 
grounds  on  the  northwest  coast.    Id. 

3.  AT.AgyA — How  FAB  Indian  Countby. — Alaska  is  not  **  Indian  country" 

in  the  technical  sense  of  that  phrase,  only  so  far  as  the  introduction  and 
disposition  of  spirituous  liquors  are  concerned;  and,  subject  to  this  re- 
straint, it  is  open  to  occupation  and  trade  generally.  Waters  v.  Camp' 
heU,  121. 

4.  LioxNSK  TO  Tbadb  in. — ^There  is  no  law  of  the  United  States  requiring 

persons  to  be  licensed  to  trade  in  Alaska,  even  with  the  Indians.    Id. 

5.  BsPEAiiiNQ  Clause  of  Section  1954  of  the  Bkviskd  STATaTKs. — ^The  pro- 

vision of  the  general  appropriation  act  of  March  3,  1873  (17  Stat.  530), 
extending  sections  20  and  21  of  the  Indian  Intercourse  Act  of  June  30, 
1834,  over  Alaska,  being  local  in  its  character,  was  not  repealed  by  the 
repealing  clause  of  section  1954  of  the  revised  statutes.    Id. 

6.  Pboviso  in  Section  1954— Pbopkb  Place  of.— The  proviso  in  section 

1954  of  the  revised  statutes  should  be  placed  at  the  end  of  it,  and  not  in 
the  middle  of  the  second  clause  of  it,  as  now  printed.    Id. 

ALCALDE  GRANTS. 
See  San  Fbancisco,  21. 
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AMNESTY. 
See  Gbimes  and  Gbiminal  Fboobdusk,  17. 

APPEALS. 

1.  Appeal  Opbns  thb  Whole  Issue. — ^An  appeal  to  the  District  Court  of 

the  United  States  from  a  decree  of  the  board  of  land  commissioners 
created  under  the  act  of  1851,  confirming  a  claim  under  a  Mexican  grant 
in  California,  opens  the  whole  issue  for  consideration.  The  case  is  to 
be  heard  in  the  District  Court  de  iwuo,  upon  the  pa'pers  and  testimony 
used  before  the  board,  and  such  further  eyidence  as  either  party  may 
produce.    Le  Ray  ▼.  Wright,  530. 

2.  Appeals  to  Cibcuit  Coubt  not  Authobized. — The  act  of  Congress  of 

July  1,  1864,  **  to  expedite  the  settlement  of  titles  to  lands  in  the  State 
of  California,'*  did  not  authorize  appeals  to  the  Circuit  Court  from  all 
past  decrees  in  land  cases  of  the  District  Court,  but  only  from  decrees 
of  that  court  then  appealable  to  the  Supreme  Court,  but  from  which  uo 
appeal  had  been  taken,  and  from  decrees  of  the  District  Court  which 
might  be  subsequently  rendered.    Mesa  v.  United  States,  551. 

See  San  Fbincisco,  1. 

ASSETS. 
See  Estates  op  Dkgeasbd  Pebsons. 

ASSIGNMENT. 
1.  Assionhent  of  Claim. — An  assignment  of  a  claim  to  an  agent  absolute 
upon  its  face,  but  made  in  fact  to  enable  him  to  collect  the  same  in  his 
own  name,  is  nevertheless  an  assignment  of  so  much  of  the  claim  as  the 
agent  is  entitled  to  retain  as  compensation.    DoweU  y.  Cardwell,  217. 

See  Bamkbuptot,  3, 

ATTORNEY-GENERAL. 

1.  AuTHOBiTT  OP  Attobnet-genebal  OF  THE  Unitkd  Statbs. — After  the  de- 

cision of  the  commissioners,  the  control  of  proceedings,  whether  to 
prosecute  an  appeal  or  to  dismiss  the  same,  rested  exclusively  with  the 
attorney-general;  and  the  propriety  or  legality  of  his  action  in  any  case 
was  not  the  subject  of  review  by  any  tribunal,  and  it  could  only  be  re- 
voked by  the  appellate  court  upon  his  ovn  application.  In  coming  to 
a  determination  on  the  subject,  he  was  not  restricted  to  an  examination 
of  the  transcript  transmitted  to  him ;  he  could  look  into  the  archives  of 
the  former  government,  the  reports  of  officers  previously  appointed  to 
examine  into  the  subject  of  land  titles  in  the  State,  the  records  of  the 
Land  Department  at  Washington,  and  any  correspondence  existing  be- 
tween Mexico  and  the  United  States  respecting  the  title.  UniUd  States 
V.  Flint,  42. 

2.  PowEBS  OF  Attokney-osnebal  ovbb  Deobees  of  Confibmation. — In  the 

absence  of  an  act  of  Congress,  the  power  of  the  attorney-general  to  in- 
stitute proceedings  to  vacate  these  decrees  of  confirmation  is  doubtful. 

Id. 

BAIL. 

1.  Becoonizance  of  Bail  binding  though  Iin>icrrMENT  Vonx — ^If,  whilst 

objections  to  an  indictment  are  under  consideration,  the  accused  is 

admitted  to  bail,  the  recognizance  will  be  of  binding  obligation,  though 

the  indictment  should  eventually  be  adjudged  void.     U.  8.  v.  Beese,  629. 
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2.  Beoooniz^ncb  or  Bail  mmb^acivq  Ahouhtb  on  Skpasatb  iNDioniBiras. — 
A  recognizance  of  bail  embracing  the  amounts  required  npon  two 
separate  indictments,  is  not  on  that  account  objectionable.    Id, 

BANKBUPTCY. 

1.  AlXJUDICATION  ON    PSTITION    07    ONK    PaBTNBB    WXZHOUT    NoTIOB    TO    Ck)- 

PABTNKB. — Where  one  partner,  on  his  yolnntary  petition,  obtained  from 
the  register  an  adjudication  against  the  firm,  without  giving  the  notice 
required  by  role  18:  Held,  that  the  adjudication  is  void.    Be  TempU,  92. 

2.  Abjudication  of  Dkcbaskd  Pabtnsb.— Where  the  same  person,  on  the 
same  petition,  obtained  an  adjudication  against  a  firm  of  which  he  had 
been  a  member,  but  which  had  been  dissolved  by  the  death  of  his  co- 
partner: HMt  that  the  adjudication  is  void.    Id, 

8.  AssiGNMJBNT  UNDEB  Statb  INSOLVENT  Laws. — ^Thc  sssiguee  in  bankruptcy 
is  entitled  to  recover  property  assigned  in  fhiud  of  the  Bankrupt  Act, 
although  such  an  assignment  was  made  in  strict  compliance  with  the 
insolvent  law  of  the  State,  and  was  for  the  equal  benefit  of  all  the 
creditors.    Id, 

4.  Debts  due  Pktitionino  Cbbditobs — Aoobboate  Indkbtbdnbss  op  Bank- 
BUFT. — Debts  under  $250  are  to  be  reckoned  both  in  computing  the 
debts  repres(*nted  by  the  petitioning  creditors,  and  the  total  probable 
debts  of  the  bankrupt.    Be  McAdam,  119. 

6.  Dissolution— Com vEBsioN—BioHTB  op  Sepabatx  Cbbditobs. — Where  A. 
and  B.,  partners  in  trade,  dissolved  the  partnership,  and  divided  the 
joint  property  between  them,  each  partner  assuming  and  agreeing  to 
pay  the  debts  contracted  in  respect  of  the  property  of  which  he  became 
the  separate  owner,  and  subsequently  B.  entered  into  a  partnership  with 
C,  to  whom  he  sold  a  third  interest  in  his  share  of  the  former  joint 
property  of  A.  and  B.,  and  the  firm  of  B.  and  G.  contracted  debts,  and 
became  bankrupt;  but  before  the  adjudication  their  joint  property  was 
attached  at  the  suit  of  an  alleged  firm  creditor  of  A.  and  B.:  Heldt  that 
only  the  balance  of  the  firm  property  of  B.  &  C,  after  satisfying  the 
firm  debts,  and  adjusting  the  accounts  between  the  partners,  was  subject 
to  the  attachment,  and  that  the  assignee  in  bankruptcy  was  entitled  to 
the  possession  of  the  joint  property  of  B.  &  C,  for  the  benefit  of  the 
joint  creditors  of  the  firm.    Crane  v.  MorriiMh  138. 

6.  Pboop  in  action  to  Becovbb  a  Fbbpkbknge. — What  an  assignee  must 

prove  to  recover  under  section  35  of  the  Bankrupt  Act  against  a  party 
who  has  received  a  preference.  Webb  v.  SachSf  158. 

7.  Tbadbb,  when  Insolvent. — A  trader  is  insolvent  who  is  unable  to  pay 

all  his  debts  in  money  as  they  become  due  in  the  ordinary  course  of 
business,  without  reference  to  the  value  of  his  property.  Id, 

8.  Confession  op  Judgment. — A  confession  of  judgment  followed  by  a 

seizure  of  the  debtor's  property  upon  execution,  if  made  by  an  insolvent 
with  a  view  to  prefer  the  creditor,  is  an  unlawful  preference.  2d, 

9.  Dkbtob  Fbbsumbd  to  Intbnd^ — If  an  insolvent  debtor  does  an  act  which 

operates  as  a  preference,  he  is  presumed  to  have  intended  such  result, 
until  the  contrary  appears.  Id, 

10.  Bbasonablb  Cause. — A  creditor  has  reasonable  cause  to  believe  his 
debtor  insolvent  when  he  has  knowledge  of  such  facts  and  circum- 
stances as  are  calculated  to  put  a  prudent  man  upon  inquiry.  Id, 
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11.  Fbacd  upon  Bamxbitpt  Aot.— a  fraud  upon  the  Bankrupt  Act  is  not 
necessarily  what  is  popularly  known  as  a  fraadolent  act,  but  one  by 
which  its  provisions  are  evaded  or  avoided.  Id, 

12.  Obdinabt  Ooubsb  of  Bubinkss, — ^A  disposition  of  property  by  an  in- 
solvent debtor  not  made  in  the  nsnal  and  ordinary  coarse  of  business, 
is  evidence  of  fraud  until  the  contrary  appears.  Id, 

18.  Bkasonablb  Gaubh. — If  a  creditor  has  reasonable  cause  to  believe  his 
debtor  insolvent  when  he  takes  a  preference  from  him,  it  is  immaterial 
what  he  thinks  or  knows  about  the  latter's  intentions  in  giving  such 
preference.  Id. 

14.  Fbk  sob  Sbbvino  Oboib  to  Show  Gauss. — ^The  order  to  show  cause 
and  the  copy  of  the  petition  in  involuntary  bankruptcy  constitute  but 
one  writ  or  process,  and  the  marshal  is  not  entitled  to  a  fee  and  mileage 
for  the  service  of  each.    Re  HeUmar,  163. 

15.  Gabs  or  Banxbupt's  Pbopkbtt. — A  charge  of  one  dollar  per  hour  for 
personal  attention  to  bankrupt's  property  by  the  messenger  must  be  at 
least  supported  by  his  own  oath  showing  the  fact  of  such  attention  and 
the  necessity  for  it.  Id, 

16.  Imvbiitobt  or  Bahkbupt's  Fbopbbtt. — It  is  the  duty  of  the  messenger 
to  care  for  and  inventory  the  property  of  the  bankrupt  upon  the  most 
favorable  terms  for  the  estate,  and,  therefore,  he  will  not  be  allowed 
one  dollar  per  hour  for  time  employed  in  making  such  inventory  except 
upon  proof  that  it  was  necessary.  Id, 

17.  GoBOCBBciAL  Fapbb— SuspBMsioN. — The  mere  letting  a  note,  payable  one 
day  after  date,  remain  unpaid  forty  days  after  it  falls  due,  is  not  an  act 
of  bankruptcy,  in  the  absence  of  any  demand  of  payment,  or  other 
facts  to  show  a  suspension  and  failure  to  resume.    Be  Wolff  168. 

16.  PosBsasiON  or  a  Ghattbl. — A  suit  in  equity  cannot  be  maintained  by 
an  assignee  to  obtain  possession  of  a  vessel  alleged  to  belong  to  the 
estate  of  the  bankrupt;  the  remedy  is  at  law.  Re  Oregon  Iron  Wcrks, 
169. 

19.  Injunction. — Neither  will  an  injunction  be  allowed  in  such  case  upon 
the  petition  of  the  assignee  to  restrain  the  person  in  possession  of  such 
vessel  from  removing  it  beyond  the  Jurisdiction  of  the  court;  the 
remedy  is  replevin.  Id, 

20.  TBANsrKB  OF  Pbopbbty  bt  Insolvent. — A  transfer  of  property  by  an  in- 
solvent debtor,  contrary  to  section  5128  of  the  revised  statutes,  is 
contingently  valid,  and  the  receipt  of  the  same  by  the  creditor  is  not 
tortious,  and  does  not  of  itself  amount  to  a  conversion  of  the  property. 
Shuman  v.  FUckinMe^f  174. 

21.  Action  bt  Asbionbb  to  Bkcovbb  thb  Yalub  or  Pbopbbtt. — An  action 
by  an  assignee  in  bankruptcy  to  recover  the  value  of  goods  transferred 
by  the  bankrupt  contrary  to  section  5128  of  the  revised  statutes  is  in 
substance  and  effect  an  action  of  trover,  and  the  complaint  must  either 
allege  an  actual  conversion  of  the  property  to  the  use  of  the  defendant, 
or  a  demand  and  refusal  to  deliver  the  same  to  the  assignee.    Id. 

22.  Damaobb  roB  Dktbntion  or  ob  Injtubt  to  Pbopbbtt  bt  Gbbditob.  —  In 
such  action  the  assignee  may  recover  damages  for  the  detention  of  the 
property,  including  profits  made  out  of  it,  or  injuries  received  by  it  while 
in  the  possession  of  the  creditor.    Id. 

23.  Avbbmbht  in  Pbtition. — ^Where  the  petition  contained  an  allegation  that 
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the  debtor  owed  a  debt,  bat  no  allegation  that  it  was  owed  to  the  peti- 
tioning creditor:  Held,  insufficient.    Western  Savings  and  Trust  Co,,  190. 

24.  Amrndkd  Petition — Cbkditob  who  has  Assiomkd  hss  Dsmand — Where 
the  petition  of  a  petitioning  creditor  has  been  dismissed  for  insufficiency, 
but  leave  has  been  given  him  to  file  with  the  other  creditors  an  amended 
petition,  which  has  been  filed  accordingly,  and  it  appears  that  at  the 
time  of  signing  such  amended  petition  he  had  ceased  to  be  a  creditor, 
having  assigned  his  demand:  Held,  that  the  amended  petition  most  be 
dismissed.    Id. 

25.  Homestead. — The  homestead  of  the  bankrupt  never  oomes  within  the 
jurisdiction  of  the  btmkruptcy  court,  and  a  creditor  may  enforce  his  lien 
thereon  while  the  bankruptcy  proceedings  are  pending.    Re  Sinneii  250. 

26.  Idem — Report  of  Assignee. — The  assignee  should  include  the  home- 
stead in  his  report  of  exempt  property.    Id. 

"47.  Fbaudulent  Tbansteb— Knowledge  of  Vendee. — ^To  entitle  an  assignee 
to  recover  of  the  vendee  goods  sold  on  the  eve  of  bankruptcy,  it  must 
be  shown  not  only  that  the  bankrupt  intended  to  dispose  of  his  prop- 
erty in  fraud  of  the  act,  but  that  the  defendant  knew  such  to  be  his  in- 
tention, and  guiltily  combined  and  colluded  with  him  to  carry  it  into 
effect.    Dickinson  y.  Adams,  257. 

28.  Lien  of  Judgment.— At  common  law  a  judgment  was  cot  a  lien  npon 
real  property;  but  after  the  statute  of  West.  2,  c.  18,  allowed  the  cred- 
itor to  take  a  moiety  of  the  debtor's  land  upon  an  eUgii,  and  hold  the 
same  until  the  rents  and  profits  satisfied  the  debt,  it  was  said  that  a  judg- 
ment was  such  a  lien;  but  even  then  it  oonld  only  be  made  eflfectual  by 
a  levy,  which  took  effect  by  relation  from  the  entry  of  the  judgment. 
Be  Boyd.  262. 

29.  Same. — The  lien  given  by  section  266  of  the  Oregon  Civil  Code  upon  the 
docket  of  a  judgment  arises  from  the  docketing  and  not  the  judgment; 
it  is  a  strict  legal  right,  and  must  stand  or  fall  by  the  statute  which  gives 
it.    Id. 

30.  Docket  Entbt. — The  docket  entry  is  not  a  part  of  the  judicial  proceed- 
ing, which  ends  with  the  entry  of  judgment,  and  therefore  such  entry 
cannot  be  referred  to  for  the  purpose  of  supplying  omissions  or  explain- 
ing ambiguities  in  the  docket;  the  latter  must  be  complete  in  itself.  But 
the  whole  entiy  of  the  docket  is  to  be  looked  to,  and  not  merely  a  single 
item  of  it,  and  if  from  the  whole  the  amount  and  date  of  the  judgment, 
the  parties  to  it  and  the  court  in  which  it  was  rendered  appear,  the  entry 
will  be  held  sufficient.    Id. 

31.  Same. — What  should  be  entered  on  docket  under  head,  "Amount  of 
Judgment."    Id. 

32.  Judgment,  When  not  a  Lien. — A  judgment  which  by  its  terms  cannot 
be  enforced  against  the  property  of  a  party  cannot  become  a  lien  thereon. 
Id. 

33.  Joint  Gbeditob^Sepabatk  Bankbuptgy. — A  joint  creditor,  in  case  of 
the  separate  bankruptcy  of  one  member  of  the  firm,  has  a  right  to  prove 
his  joint  debt,  and  vote  for  assignee  in  the  separate  bankruptcy.  Re 
Webb,  326, 

31.  Fbovable  Debt— Decbee  in  Equity. — Where  an  assignee  permits  a  fore- 
closure suit,  pending  at  the  time  bankruptcy  proceedings  are  begun,  to 
go  to  final  decree  without  intervening,  he  agrees  to  that  mode  of  ascer- 
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taining  the  value  of  the  property  sabjeot  to  the  mortgage  lien,  and  the 
amount  of  the  debt  the  creditor  may  prove.  After  a  sale  under  the  de- 
cree and  the  application  of  the  proceeds  to  its  payment,  the  unpaid 
balance  is  a  provable  debt.    Re  Stansfield,  334. 

35.  Juix^MBMT,  Whbn  Provable. — A  judgment  recovered  pending  the  bank- 
ruptcy proceedings,  in  a  suit  begun  before  and  based  upon  a  provable 
debt,  is  itself  provable.    Id, 

36.  Idkm— Opposihg  Dibohabob. — A  creditor  having  such  a  judgment  or 
unpaid  balance  of  a  decree,  has  an  interest  in  the  question  of  discharge 
and  a  right  to  be  heard  thereon.    Id, 

37.  DzsGHABGifi — JuDGMKMTR. — Suoh  judgment  and  unpaid  balance  -will  be 
released  by  a  discharge  duly  granted  to  the  bankrupt  judgment  debtor. 
Id, 

38.  Intebvknimo  Gbeditobs. — Where,  on  the  return  day,  or  adjourned  day, 

of  a  rule  to  show  cause  in  a  case  of  involuntary  bankruptcy,  the  peti- 
tioniug  creditors  fail  to  appear,  or  to  proceed,  any  creditors  to  the  re- 
quired amount  may  intervene,  and  pray  an  adjudication  on  the  original 
petition.  It  is  not  necessary  that  such  intervening  creditors  should  con- 
stitute one-fourth  in  number  of  the  creditors,  or  represent  one-third  in 
value  of  the  debts  due  by  the  debtors.    ReSkeffer,  363. 

39.  Disvissiii  OF  Pbocbkdinos. — The  dismissal  of  proceedings  in  inviium  is 

regulated  by  the  forty-first  section  of  the  act.  A  motion  to  dismiss  will 
be  denied  unless  the  requirements  of  the  act  be  complied  with.  The 
court  will  withhold  its  approval  whenever  the  granting  of  the  motion 
will  defeat  the  object,  or  contravene  the  policy  of  the  act.  Where  a  mo- 
tion to  dismiss  is  denied,  and  the  petitioning  creditors  decline  or  omit 
to  proceed  in  the  cause,  any  creditor  of  the  required  amount  may  inter- 
vene and  pray  an  adjudication;  and  this  is  allowed  as  the  necessary  re- 
sult of  the  provisions  of  section  41,  and  independently  of  the  express 
permission  given  in  section  42.    Id, 

40.  Butbb  and  Sbllkb  not  Pbincipal  and  Aobni^. — Where  A.  agreed  to 

furnish  goods  to  B.,  at  schedule  prices,  less  a  certain  discount,  and  B. 
was  to  pay  all  freight,  storage,  and  other  charges,  and  at  the  end  of 
every  three  months  was  to  settle  for  all  goods  sold  by  him  or  shipped 
from  his  warehouse,  by  giving  his  notes  for  the  stipulated  price,  and,  at 
the  end  of  a  year  from  the  date  of  the  agi*eement,  to  settle,  if  required, 
for  all  goods  remaining  on  hand:  Held,  that  this  arrangement  created 
the  relation  of  seller  and  buyer,  and  not  that  of  principal  and  agent  or 
factor;  and  that  on  the  bankruptcy  of  B.,  A.  could  not  recover  from  his 
assignees  the  proceeds  of  goods  sold  by  B.  and  collected  by  them,  or 
notes  of  purchasers  of 'such  goods  in  their  hands  as  assignees.  Re  Lin- 
foHk,  370. 

BUBDEN  OF  PBOOP. 

1.  When  Burden  of  Showing  Bbasonable  Doubt  on  Accused. — On  the  trial 

of  a  sea-captain  for  manslaughter,  in  omitting  any  attempt  to  rescue  one 
of  his  crew,  who  had  fallen  from  the  royal-yard-arm  into  the  sea,  and  the 
defense  was  that  the  seaman  had  been  killed  by  the  fall:  Held,  that  the 
burden  was  upon  defendant  of  showing  that  the  fall  was  fatal,  or  of 
showing  such  attending  circumstances  as  to  create  a  reasonable  doubt 
whether  such  was  not  the  fact.     U,  S,  v.  Knowtes,  517. 

2.  Presumption  of  Law  as  to  Sanitt— Burden  ov  Pboov. — ^The  law  pre- 

45 
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Bamee  that  every  adnit  man  is  sane,  and  possessed  of  the  absolute  right 
to  sell  and  dispose  of  his  property  in  whatever  way  he  may  choose — ^his 
will,  in  every  case,  standing  as  the  reason  of  his  condnct.  Whoever  de- 
nies his  sanity  mast  establish  the  position;  the  burden  of  proof  rests 
upon  the  party  who  alleges  the  mental  derangement.  If  the  validity  of 
a  particular  act  is  assailed,  the  assailant  mast  establish  that  at  the  time 
the  act  was  done  the  insanity  existed.  Ball  v.  Unger,  672. 
8.  PBKsniiFTioN  or  TBI  Law  whbbs  Habxtcal  iNSAHnr  jb  Shown.  —  The 
fact  of  the  existence  of  a  prior  or  subsequent  lunacy,  except  where  it  is 
habitual,  does  not  suffice  to  change  the  burden  of  proof.  The  case  is, 
however,  otherwise  where  such  habitual  insanity  is  shown  to  have  ex- 
isted; then  the  presumption  is  that  the  party  was  insane  at  the  time, 
and  the  burden  of  proof  rests  "with  those  who  allege  the  party's  com- 
petency.   Id, 

GEKTBAL  PACIFIC  RAILROAD. 

1.  Tac  Central  Paoiho  Railboad  Coicpakt  did  not  become  llAble  to  apply 
five  per  centum  of  the  net  earnings  of  the  Central  Pacific  Railroad 
annually  to  the  payment  of  the  subsidy  bonds  and  interest  thereon, 
issued  to  said  company  by  the  United  States  in  pursuance  of  the  acts  of 
Congress  authorizing  the  construction  of  the  said  road,  till  October  1, 
1874,  the  date  of  the  completion  of  the  road  as  accepted  by  the  President 
of  the  United  States,  and  the  day  upon  which  it  was  in  fact  completed, 
in  accordance  with  the  requirements  of  said  acts.  U.  8.  v.  C.  F.  22.  Co., 
341. 

CHARACTER. 
See  Cbikss  akd  Cbiminal  Pbooedubk,  23. 

CHINA  AND  CHINAMEN. 

1.  Cbinambn,  Riobtb  of  in  thk  Unxtkd  Statks. — Article  YI  of  the  Treaty 
of  July  28,  1868,  with  China,  iu  effect  secures  to  Chinamen  the  right  to 
reside  in  the  United  States  upon  the  same  terms  as  the  subjects  of  Great 
Britain  and  France,  and  this  implies  the  right  to  follow  any  lawful  pur- 
suit or  calling  not  prohibited  to  the  subjects  of  these  two  powers.  Chap" 
man  v.  Toy  Long,  28. 

CLAIM. 

1.  Claim,  Defdiition  or. — ^The  term  '*  claim,"  as  used  in  section  3477  of 
the  revised  statutes,  does  not  include  claims  for  supplies  furnished  the 
Oregon  expedition  to  protect  the  emigrants  of  1854  ;  at  least  after  the 
act  of  Congress  providing  for  their  payment.    DoioeU  v.  CardweU,  217. 

COLLECTOR. 
See  OmouL  Bonds. 

COLOR  OP  TITLE. 

See  Title. 

COMMERCE,  INTERSTATE,  DOMESTIC  AND  FOREIGN. 
1.  Intbbstats  Comvebcb. — ^Where  a  vessel  running  upon  the  ocean  be- 
tween ports  of  the  same  State  carries  merchandise  between  such  ports, 
destined  to  points  in  other  or  foreign  States,  on  through  bills  of  lading, 
or  carries  passengers  between  such  ports,  destined  to  points  in  other 
States,  or  foreign  countries,  upon  through  tickets,  she  is  eug^ed  iu 
interstate  and  foreign  commerce,  and,  as  an  instrument  of  such  com- 
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merce,  is  sabjeot  to  the  regnlating  power  of  Ckmgress,  and  the  provisions 
of  section  4283  of  the  revised  statates,  limiting  the  liability  of  owners, 
are  applicable  to  such  vessel.    Lord  v.  0.  N,  d:  P.  8.  Co,,  292. 

2.  DoMEsno  GoMMKBOK  ON  YicssKL  Enoaokd  IN  Imtkbstatb  Gomxsbob. — 

Where  such  a  vessel  also  carries  merchandise  from  one  port  to  another 
port  of  destination  in  the  same  State,  the  provisions  of  section  4283  of 
the  revised  statates,  limiting  the  liability  of  owners  of  vessels  for 
losses  oocnrring  without  their  privity  or  knowledge,  are  applicable  to 
snch  merchandise,  as  well  as  to  merchandise  destined  to  other  States  or 
foreign  countries.  Id, 

3.  Samk.  —A  party  asing,  for  the  transportation  of  his  goods,  an  instmment 

of  commerce,  which  is  subject  to  the  regulating  power  of  Congress, 
must  use  it  subject  to  all  the  limitations  imposed  upon  its  use  by  Con- 
gress. Id. 

4.  Pbivitt  OB  Enowledob  of  Ownrb. — ^The  word  "privity  "  of  the  owner, 

used  in  section  4283  of  the  revised  statutes,  means  some  fault  or  neglect 
in  which  the  owner  of  the  vessel  personally  participates;  and  "knowl- 
edge," as  used,  means  some  personal  cognizance,  or  means  of  knowledge, 
of  which  he  is  bound  to  avail  himself,  of  a  contemplated  loss,  or  of  a 
condition  of  things  likely  to  produce  or  contribute  to  a  loss,  without 
adopting  appropriate  means  to  prevent  it.  Id, 

5.  CoBFOBATioNs  AS  OwNKBS. — Where  the  owner  is  a  corporation,  the  privity 

or  knowledge  of  the  managing  officers  of  the  corporation  is  privity  or 
knowledge  on  the  part  of  the  corporation  itself.  Id, 

6.  Cabk  op  Owmkb  in  Fitting  out  Ship. — The  owner  is  bound  to  exercise 

the  utmost  care  in  the  selection  of  a  competent  master  and  crew,  and  in 
providing  a  vessel  in  all  respects  seaworthy;  and  if,  by  reason  of  any 
neglect  or  fault  in  these  particulars,  a  loss  occurs,  the  owner  is  in  privity 
within  the  meaning  of  the  statute.  7d. 

7.  Samb. — If  the  owner  exercises  due  care  in  the  selection  of  the  master  and 

crew,  and  in  providing  a  seaworthy  vessel,  and  a  loss  afterward  occurs, 
without  his  privity  or  knowledge,  through  the  negligence  of  the  master 
or  crew,  or  from  some  secret  defect  in  the  ship  or  its  equipments,  which 
could  not  have  been  discovered  or  avoided  by  the  exercise  of  proper 
care  on  his  part,  the  owner's  liability  is  within  the  limitation  of  the 
statute.  Id. 

8.  Compasses— Srawobthinbss.— In  order  to  be  seaworthy,  a  ship  must  be 

furnished  with  suitable  compasses.  Id. 

9.  Causes  Abisino  aftbb  Leaving  Port. — Where  a  vessel  is  properly  of- 

ficered and  manned,  and  in  all  respects  seaworthy,  when  she  leaves  port, 
and  a  loss  occurs  from  the  subsequent  negligence  of  the  master  or  crew, 
or  from  other  causes  arising  during  the  voyage,  without  the  privity  or 
knowledge  of  the  owner,  the  owner's  liability  is  within  the  limitations 
prescribed  by  the  statute.  Id. 

10.  Deviating  Compasses.— Where  the  ship  is  provided  with  several  correct 
compasses,  and  one  compass,  from  any  cause,  deviates,  if  the  master, 
by  the  exercise  of  ordinary  care  and  skill,  can  discover  the  deviation, 
and  correct  the  deviating  compass  by  the  others,  and  thus  be  able  to 
steer  the  proper  courses,  the  ship  is,  in  this  respect,  seaworthy,  fi. 

COMMISSIONERS. 
See  Land  Commission. 
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common  carrier. 

1.  Cahhirr  of  Pasbenoxbs. — The  carrier  of  pnsRengers  is  bound  to  exact  care 

in  providing  the  proper  means  of  approaching  his  vessel,  and  of  ascend- 
iug  to  or  descending  from  it.  Bat  this  dnty  only  arises  where  by  con- 
tract or  nsage  he  is  required  to  be  in  readiness  to  receive  his  passengers. 
Ship  Anglo-Norman^  185. 

2.  "Pkbils   or  the  8bas" — Cabbirb's  Dkfknse. — Where  the  damage   io 

goods  shipped  under  a  bill  of  lading  is  shown  to  have  been  occasioned 

by  leaks  in  the  ship's  decks,  and  the  defense  relied  on  is  '*  perils  of  the 

seas, "  it  is  not  enough  for  the  carrier  to  prove  the  occurrence  of  sea 

perils  which  might  have  caused  the  leaks;  he  must  show  that  they  did. 

This  he  may  do  by  showing  that  the  peril  was  of  such  a  character  that 

injury  to  the  vessel  was  its  natural  and  necessary  consequence;  or  he 

may  prove  that  the  vessel  was-in  fact  injured,  by  the  testimony  of  those 

who  observed  the  effect  of  the  peril  at  the  time  of  its  occurrence;  or  he 

may  prove  its  effect  by  showing  her  condition  on  her  arrival;  or  he  may 

exclude  any  other  hypotheses,  by  satisfactory  proofs  that  her  decks  were 

sound,  stanch  and  well  caulked  at  the  commencement  of  the  voyage: 

Held,  under  the  proofs  in  this  case,  that  the  decks  were  unseaworthy. 

Ship  Compta,  375. 

COMPASSES. 

See  Seaworthiness. 

CONTRACTS. 
See  Passenoebs,  1-2;  Maritime  Contbacib,  1-4: 

CONVEYANCE. 

1.  Parol  Convrtangk  or  a  Mining  Claim  Valid. — In  early  days,  in  Ne- 

vada, the  actual  transfer  of  the  possession  of  a  mining  claim  with  a  view 
of  passing  the  title  followed  by  an  actual  possession  of  the  transferree^ 
acquiesced  in  by  the  party  transferring  it,  was  a  valid  transfer  of  such 
claim.  Any  other  ruling  would  disturb  many  old  and  valuable  titles  on 
the  Comstock  lode.    Kinney  v.  Con.  Va,  M,  Co,,  382. 

2.  The  Utah  Statittb  of  Convktance  of  January  18,  1855,  had  no  applica- 

tion to  mining  claims.    Id, 

3.  CoNBTRUonoN  OF  Deki>-^)esionation  of  Quantitt. — The  designation  of 

quantity  in  the  description  of  a  deed  will  not  control  the  boundaries 
where  they  are  clearly  indicated;  but  where  there  is  doubt  as  to  the  tme 
description,  such  designation  of  quantity  may  be  properly  considered. 
Field  V.  Columhet,  523. 

4.  CoNVKTANCEs  UNDER  CALIFORNIA  STATUTE. — Under  the  California  statute 

of  conveyances,  any  words  in  a  deed  indicating  an  intention  to  transfer 
the  estate,  interest  or  claims  of  the  grantor  will  be  a  sufficient  convey- 
ance, whether  they  be  such  as  were  generally  used  in  a  deed  of  feoffment, 
or  of  bargain  and  sale,  or  of  release,  irrespective  of  the  fact  of  posses- 
sion of  grantor  or  grantee,  or  of  the  statute  of  uses.    Id. 

5.   DiFFERKNCR  BETWEEN  QUITCLAIM  AND  OTHER  DeEDS  IN  CALIFORNIA. — The 

only  practical  difference  in  deeds  in  use  in  California  arises  from  their 
different  operation  upon  subsequently  acquired  interests,  or  the  cove- 
nants implied  by  particular  terms:  a  quitclaim  deed  only  passing  such 
interest  as  the  grantor  possessed  at  the  time,  and  having  no  operation 
whatever  upon  subsequently  acquired  interests.    Id. 
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6.  Opebation  of  Quitclaim  Djsrd. — A  qnitclaimv  deed  does  not  affirm  the 

possession  of  any  title  in  the  grantor,  nor  does  it  preolude  him  from 
snbseqaently  acquiring  a  yalid  title  and  holding  it  for  his  own  benefit; 
bat  it  is  equally  effectual  with  any  other  form  of  deed  to  transfer  exist- 
ing interests.    Id, 

7.  Exception  in  Deed  of  Land  described  ,in  ahother  Deed.  —  Where  a 

deed  of  a  tract  of  land  excepted  from  its  operation  a  parcel  conveyed  by 

another  deed,  the  exception  is  not  void  for  uncertainty,  if  the  parcel  in 

the  deed  mentioned  is  described  with  definite  boundaries.    Norton  y. 

Meader,  603. 

See  Equity,  19-23,  30. 

COKPORATIONS. 

1.  Cobpobations. — Where  certain  persons  formed  a  corporation  under  the  act 
of  April  11,  1862  (Stat,  of  Gal.)i  And  without  transacting  any  business 
reincorporated  themselves  under  the  act  of  1853,  under  which  last  in- 
corporation all  their  business  was  done:  Held,  that  the  validity  of  those 
acts  must  be  determined  by  the  provisions  of  the  act  of  1853,  notwith- 
standing that  the  first  corporation  was  not  formally  disincorporated. 
The  filing  of  the  duplicate  certificate  with  the  secretary  of  State  is  not 
essential  to  the  legal  existence  of  a  corporation,  except  as  between  it^and 
the  State.    Hyde  y.  Doe,  133. 

See  GoHMKBCB,  Iktebstate,  5. 

CRIMES  AND  CRIMINAL  PROCEDURE. 

1.  Infamous  Gbimk. — ^The  crime  defined  in  subdivision  6  of  section  5132  of 

the  revised  statutes  is  not  an  infamous  odc  within  the  meaning  of  that 
term  at  common  law  and  as  used  in  the  fifth  amendment  to  the  Consti- 
tution, and  therefore  a  party  committing  it  may  be  prosecuted  by  infor- 
mation.    U,  S.  y.  Block,  211. 

2.  Proobditbb  in  CbiminaIj  Cases. — In  the  absence  of  constitutional  and 

statutory  provisions,  the  common  law  furnishes  the  rule  as  to  the  mode 
of  procedure  in  criminal  cases  in  National  courts.    Id, 

3.  Cbimes— Repeal. — Under  section  13  of  the  revised  statutes,  the  repeal  of 

an  act  defining  a  crime  and  its  punishment  does  not  prevent  the  prose- 
cution and  conviction  of  a  party  for  the  prior  violation  thereof.  U.  8. 
V.  Barr,  254. 

4.  Repeal  of  Statute. — A  statute  is  repealed  by  the  enactment  of  another  re- 

pugnant to  it,  or  one  covering  the  whole  subject-matter  of  the  former.  Id, 

5.  CiuMiNAL  Tbials — JuBiEs  NOT  JuDOEs  OF  Law. — Although  jurics  iu  Crim- 

inal tiials  have  the  power  to  disregard  the  instructions  of  the  court  on 
questions  of  law,  and  in  case  of  acquittal  their  decision  is  final,  yet  it  is 
their  duty  to  take  the  law  from  the  court,  and  apply  it  to  the  facts  of 
the  case.     U.  8,  v.  Oreathouse,  457. 

6.  Treason  Defined  bt  the  Constitution — Power  of  Congress. — Treason 

having  been  defined  by  the  Constitution,  Congress  can  neither  extend 
nor  restrict  the  crime;  its  power  over  the  subject  is  limited  to  prescrib- 
ing the  punishment.    Id. 

7.  Meaning  of  '*  Enemies"  in  Constitutional  Clause  Defining  Treason. — 

The  term  "  enemies,"  as  used  in  the  constitutional  clause  defining  trea- 
son (Cons.  art.  Ill,  sec.  3),  applies  only  to  subjects  of  a  foreign  power 
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in  a  stata  of  open  hostility  with  as;  it  does  not  embrace  rebels  in  insor- 
rection  against  their  own  government.    Id. 

8.  HBAimia  of  "  Lkytino  Wab.^' — ^To  constitnte  a  "  levying  of  war"  within 

the  meaning  of  the  constitutional  clause  defining  treason  (Cons.  art. 
Ill,  sec.  3),  there  mast  be  an  assemblage  of  persons  with  force  and  arms 
to  overthrow  the  government  or  resist  the  laws.    Id. 

9.  Ant  Aid  in  tbm  Pbosbcotion  or  Wab  against  thb  Unitkd  States,  Tbsa- 

soN. — If  war  is  levied  against  the  United  States,  all  who  aid  in  its  prose- 
cation,  whether  by  open  hostilities  in  the  field,  or  by  performing  any 
part  in  the  f artherance  of  the  common  object,  however  minate  or  how- 
ever remote  from  the  scene  of  action,  are  guilty  of  treason.    Id. 

10.  In  Tbbason  aix  Pbincipaub,  no  Aocksbobibs. — In  treason  there  are  no 

accessories;  all  who  engage  in  rebellion  at  any  stage  of  its  existence,  or 
who  designedly  give  to  it  any  species  of  aid  and  comfort,  in  whatever 
part  of  the  country  they  may  be,  are  principals  in  the  commission  uf 
the  crime.    Id. 

11.  What  SumciKNT  in  an  Irdicticknt.— An  indictment  under  section  2  of 

the  act  of  July  17,  1862,  need  not  use  the  phrase  "  levying  war"  spe- 
cifically; it  is  sufficient  to  follow  the  Linguage  of  the  act.    Id. 

12.  PuNiSHMKNT  OT  Tbeason.— The  true  construction  of  the  act  of  July  17, 

1862,  for  the  punishment  of  treason  is,  that  Congress  intended:  1.  To 
preserve  the  act  of  1790  (which  prescribes  the  death  penalty)  in  force 
for  the  prosecution  and  punishment  of  olEanses  committed  previous  to 
July  17, 1862,  unless  the  parties  accused  are  convicted  under  the  act  of 
the  latter  date  for  subsequent  offenses;  and,  2.  To  punish  treason  there- 
after committed  with  death,  or  fine  and  imprisonment,  in  the  discretion 
of  the  court,  unless  the  treason  consists  in  engaging  in  or  assisting  a 
rebellion  or  insurrection;  in  which  event  the  death  penalty  is  to  be 
abandoned,  and  a  less  penalty  to  be  inflicted.    Id. 

13.  Overt  Acts  of  Tbeason. — ^The  purchase  of  a  vessel,  and  fitting  her  up 

for  service  with  arms  and  ammunition,  and  the  employment  of  men  to 
manage  it,  in  pursuance  of  a  design  to  commit  hostilities  on  the  high 
seas,  in  aid  of  an  existing  rebellion  against  the  United  States,  are  overt 
acts  of  treason.    Id. 

14.  AcrnjAii  Assibtanob  not  Essential  to  Giving  Aid  and  Covfobt. — It  is 

not  essential  to  constitute  giving  aid  and  comfort  that  the  effort  to  aid 
should  be  successful,  and  actually  render  assistance.  Overt  acts,  which, 
if  successful,  would  advance  the  interests  of  the  rebellion,  amount  to 
aid  and  comfort.    Id. 

15.  Tbeabon  bt  Confedebatss  within  Lotal  States. — Belligerent  rights 

conceded  to  the  Confederate  States  cannot  be  invoked  for  the  protection 
of  persons  entering  within  the  limits  of  a  State  which  has  not  seceded, 
and  secretly  getting  up  hostile  expeditions  against  the  government.    Id, 

16.  A  Letter  of  Mabqob  no   Pbotection  in  such  cases.  —  A  letter  of 

marque,  issued  by  an  insurrectionary  government  erected  by  some  of 
the  States  or  the  people  thereof,  in  rebellion  against  the  authority  of 
the  United  States,  constitutes  no  defense  to  a  judicial  trial  for  treason 
in  levying  war  under  such  letter,  so  long  as  the  legislative  and  executive 
departments  have  not  recognized  the  existence  of  such  government^  and 
its  authority  to  issue  letters  of  marque.     Id. 

17.  Amnesty  Pboolamation. — The  proclamation  of  the  President  of  Decern- 
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ber  8, 1863,  extends  to  persons  who  at  its  date  had  been  oonvicted  and 
sentenced  for  the  ofifeuKes  desoribed  in  it.  The  proclaniation  embraces 
not  only  rebels  in  arms  or  in  a  situation  to  injure  the  goyemment,  bnt 
also  soch  as  are  already  arrested  and  incarcerated.  It  is  the  dnty  of  the 
court  to  construe  the  proclamation  like  any  other  public  act  or  law,  and 
to  apply  to  it  the  well  settled  rules  ot  interpretation,  irrespectiye  of  any 
opinion,  or  even  knowledge,  of  the  private  bnt  unexpressed  intentions 
of  its  author.  A  prisoner  confined  under  a  legal  sentence  can  yolun- 
tarily  accept  a  conditional  pardon.    Be  OrecUIiouset  487. 

18.  Ai<LOwiNo  ▲  Sailob  to  Dbown — Mamslaughtkb. — An  indictment  against 

a  ship  captain  for  murder,  charging  him  'with  having  willfully  omitted 
to  stop  the  ship,  or  to  lower  either  of  its  boats,  or  to  make  any  attempt 
to  rescue  a  sailor,  who,  while  employed  on  the  royal-yard-arm,  had  acci- 
dentally fallen  into  the  sea,  by  reason  of  which  omission  and  negligence 
the  sailor  was  drowned,  will  not  warrant  a  conviction  of  any  greater 
oflfense  than  manslaughter.     U,  S.  v.  Kiiowks,  617. 

19.  Whxbk  Omission  of  Dun  amounis  to  Fjslonious  Hohicidk. — Where 

the  death  of  a  human  being  is  the  direct  and  immediate  result  of  the 
omission  of  a  party  to  perform  a  plain  duty,  imposed  upon  him  by  law 
or  contract,  such  party  is  guilty  of  a  felonious  homicide.    Id, 

20.  Doty  of  Ska-Captain  whkn  Man  Ovkbboam>. — Incase  of  a  person  fall- 

ing overboard  from  a  ship  at  sea,  whether  paHsenger  or  seaman,  where 
he  is  not  killed  by  the  fall,  the  commander  is  bound  both  by  law  and  by 
contract  to  do  everything,  consistent  with  the  safety  of  the  ship  and  of 
the  passengers  and  crew,  necessary  to  his  rescue,  no  matter  what  delay 
in  the  voyage  may  be  occasioned,  or  what  expense  to  the  owners  may  be 
incurred.    Id, 

21.  Mkanino  of  '*Bbasonable  Doubt." — A  doubt  founded  upon  a  consid- 

eration of  all  the  circumstances  and  evidence,  and  not  a  doubt  resting 
upon  mere  conjecture  or  speculation,  is  a  reasonable  doubt.    Id, 

22.  Whkn  BuanKN  of  showing   Brasonable  Doubt  on  Acguskd.  —  On  the 

trial  of  a  sea-captain  for  manslaughter,  in  omitting  any  attempt  to  rescue 
one  of  his  crew,  who  had  falUn  from  the  royal-yard-arm  into  the  sea, 
and  the  defense  was  that  the  seaman  had  been  killed  by  the  fall :  Held, 
that  the  burden  was  upon  defendant  of  showing  that  the  fall  was  fatal, 
or  of  showing  such  attending  circumstances  as  to  create  a  reasonable 
doubt  whether  such  was  not  the  fact.     Id, 

23.  Whkn  Good  Chabactbb  of  acousep  entitled  to  Gomsidebatiom.— If 
there  be  any  doubt  as  to  the  conduct  of  a  person  charged  with  crime, 
his  previous  good  life  and  character  is  entitled  to  consideration  with  the 
jury.    Id. 

24.  CoNSTBUcnoN  OF  Act  of  Mabch  3,  1823,  as  to  Fobgebt. — The  first  sec- 

tion of  the  act  of  March  3, 1823,  for  the  punishment  of  frauds  committed 
on  the  government  of  the  United  States  (3  United  States  Statutes,  771), 
applies  only  to  instruments  altered  or  forged  for  the  purpose  of  obtain- 
ing moneys  from  the  United  States,  thtdr  officers  or  agents.  U,  8,  v. 
lUese,  629. 

25.  FoBOEBT  OF  Mexican  Gbant  Title  Papebs. — There  was  no  act  of  Con- 

gress, previous  to  that  of  May  18, 1858  (11  United  Slates  Statutes,  290), 
covering  cases  of  the  altering  or  forging  of  documents  or  title  papers,  or 
the  uttering  or  publishing  them  as  true,  for  the  purpose  of  establishing 
against  the  United  States  a  claim  to  land  in  California.    Id. 
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26.  Can  Pebjuby  bb  comicittkd  undkb  Void  Indicimknt.  —  It  seems  that 

an  indictment  found  for  an  act  which  does  not  constitute  an  offense 
under  the  laws  of  the  United  States,  is  still  a  *'  suit,  controversy,  matter 
or  cause  depending,"  in  which  peijury  may  be  committed.    Id. 

27.  JuBiSDicnoN  TO  Imquibb  into  all  Acts  Gbabokd  to  bb  Pubuo  Oetbhsbb. 

Although  there  are  no  offenses  against  the  United  States,  except  each 
as  are  declared  by  special  enactment,  and  the  criminal  jurisdiction  of 
the  Circuit  Court  is  in  this  respect  limited,  yet  it  has  jurisdiction  to  in- 
quire into  and  pass  upon  all  acts  charged  by  competent  authority  to  be 
public  offenses,  and  presented  to  it  by  such  authority  for  its  considera- 
tion.   Id,  ^ 

28.  Bboogmizamcb  of  Bail  binding  though  Indiotmbnt  Void.  —  If,  whilst 

objections  to  an  indictment  are  under  consideration,  the  accused  is 
admitted  to  bail,  the  recognizance  will  be  of  binding  obligation  though 
the  indictment  should  eventually  be  adjudged  void.    Id, 

29.  Bkoognizamcb  of  Bail  khbracing  amounts  on  Sbpabatb  Indictmbntb. — 

A  recognizance  of  bail  embracing  the  amounts  required  upon  two 
separate  indictments,  is  not  on  that  account  objectionable.    Id, 

See  JuBisDicnoN,  7. 

DEED. 
See  Comvbtancbs,  Quitclaim  Dbeo. 

DONATION  ACT. 

1.  Wifb's  Estatb  in  Donation. — The  wife's  share  of  the  donation  made  by 

the  act  of  September  27,  18S0  (9  Stat.  496),  wan  not  her  separate  estate; 
and  the  act  of  January  20,  1852,  which  undertook  to  declare  it  so,  so  far 
as  prior  settlements  are  concerned,  was  void.     Wytfie  v.  Smith,  17. 

2.  Husband's  Intbbest  in  thk  Wife's  Donation.— By  virtue  of  the  mar- 

riage the  husband  took  an  estate  for  the  life  of  himself  and  wife  in  the 
latter's  half  of  the  donation  claim,  and  it  was  not  in  the  power  of  the 
Territorial  legislature  to  divest  him  of  this  estate,  although  it  might 
exempt  it  from  execution.    Id, 

EJECTMENT. 

1.  CoNVBTANCE  PENDENTE  LiTB. — Where  iu  an  action  to  recover  land,  the 

plaintiff  conveys  to  a  stranger  the  premises  in  controvery,  pendente  lUe, 
under  the  Code  of  Procedure  of  the  State  of  California,  the  action  may 
be  prosecuted  to  judgment  in  the  name  of  the  original  party;  and  such 
conveyance  cannot  be  set  up  by  way  of  supplemental  answer  to  defeat  a 
recovery  of  the  possession.    .FVenc^  v.  Edwards,  125. 

2.  Judgment — Estoppel. — F.  sued  E.  to  recover  land,  and  there  was  a  trial 

and  judgment  for  defendant.  Afterward  F.  conveyed  the  same  land  to 
y.,  who  sued  E.  to  recover  the  same.  E.  set  up  as  a  defense  by  way  of 
estoppel  the  prior  judgment  against  F.,  and  the  subsequent  conveyance 
to  v.,  and  the  court  found  the  matter  of  estoppel,  and  gave  judgment  for 
defendant  on  that  ground.  Afterward  the  said  first  judgment  in  F,  v.  E, 
was  reversed  on  writ  of  error,  and  the  case  remanded  for  a  new  trial. 
V.  in  the  meantime  conveyed  to  B.  When  the  case  of  F.  v.  B,  was 
again  called  for  trial,  E.  moved  for  leave  to  file  a  supplemental  answer, 
setting  up  the  conveyance  to  V.  and  his  subsequent  conveyance  to  B.; 
that  the  action  was.  then  prosecuted  for  the  sole  benefit  of  B.,  and  by  way 
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of  estoppel  against  any  recovery  for  the  benefit  of  B.,  the  said  judgment 
in  V,  T.  S.:  Held,  That  the  vacation  of  the  judgment  in  F.  v.  E.  after 
the  judgment  in  F.  v.  S.^  which  was  based  upon  the  first  judgment,  re- 
moved the  matter  of  estoppel*  and  that  the  judgment  in  F.  v.  S.  consti- 
tuted no  defense  to  the  action.  Id. 
8.  SuppiJBHKNTAi*  Amswkbs. — Supplemental  answers  are  in  the  nature  of 
pleas  puis  darrein  ooniinuance  under  the  former  practice,  and  like  such 
pleas,  should  be  interposed  at  the  first  opportunity  after  coming  to  the 
knowledge  of  the  parties.    Id, 

4.  Sams. — Where  pending  an  action  matter  has  arisen  constituting  a  good 

technical,  though  an  inequitable  defense,  which,  the  defendant  having 
notice,  has  for  several  years  neglected  to  plead,  one  trial  having  inter- 
vened, the  court  after  such  delay,  in  the  exercise  of  its  discretion,  will, 
on  the  ground  of  laches,  refuse  leave  to  file  a  supplemental  answer  set- 
ting up  such  matter  as  a  defense.    Id. 

5.  Califobnu.  Godk  Giviii  FBocEnuBB. — Section  367  construed.    Id. 

6.  AoTioM  FOB  Mksnb  Fbofets.— Iu  California,  claims  for  damages  for  with- 

holding possession  of  land,  or  for  waste  and  for  rents  and  x^rofits,  may 
be,  and  usually  are,  united  in  the  same  action  with  a  claim  for  the  recov- 
ery of  the  premises,  but  distinct  actions  may  be  brought,  if  desired, 
for  the  land,  and  for  the  damages.    Field  v.  Columbet,  623. 

7.  Value  of  Impbovembnts  as  Skt-off  to  Damages. — Under  the  California 

statute  allowing  the  value  of  permanent  improvements  to  be  set-off,  in 
certain  cases,  against  damages  for  withholdiog  possession  of  land,  the 
defendant  must  have  held  the  land  not  only  in  good  faith,  but  also  under 
color  of  title.    Id. 

8.  What  Possession  of  Landbt  defendant  in  ejeothbnt  Sufficient. — Any 

subjection  of  land  to  the  dominion  of  a  party,  such  as  cultivation  or 
other  substantial  use,  is  sufficient  evidence  of  possession  to  enable  an 
adverse  claimant  to  maintain  ejectment  against  him.  Actual  occupation 
in  person,  or  by  agent  or  servant,  is  not  essential.  Quiclmlver  M.  Co.  v. 
Hicks,  688. 

9.  Possession  of  Land  shown  bt  Use. — Where  a  party  claiming  a  small 

strip  of  land  on  the  bank  of  a  creek,  constructed  and  maintained  a 
bridge  over  the  creek  abutting  on  the  premises:  It  was  hdd,  that  this  use 
of  the  land  was  sufficient  evidence  of  possession  to  maintain  ejectment. 
Id. 

EQUITY. 

1.  Same — Wren  not  a  Defense. — ^Equitable  estoppels  in  pat's  cannot  be  set 

up  as  a  defense  to  an  action  at  law  to  recover  the  possession  of  real  prop- 
erty.    Wyths  V.  SmUh,  17. 

2.  Equity —Mining  Claim. — A  person  who  seeks  the  aid  of  a  court  of  equity 

to  protect  his  interest  in  a  mining  claim  located  under  the  mining  laws 
of  the  United  States,  must  show  a  substantial  compliance  with  such 
laws.    Chapman  v.  Toy  Long,  28. 

3.  Waste — Injunction  to  Restbain.  —  The  technical  distinction  between 

waste  and  mere  trespass  has  been  long  disregarded  by  courts  of  equity, 
and  the  rule  now  is  that  wherever  a  trespass  is  attended  with  irreparable 
mischief,  or  a  multiplicity  of  suits  or  vexatious  litigation,  an  injuncliou 
will  be  allowed  the  same  as  if  it  were  a  case  of  waste.     Id. 
4u  iNJUNcnoN  to  Bbstbain  thb  Wobkino  of  a  Minino  Claim. — An  iujunc- 
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tion  will  be  allowed  to  restrain  the  working  of  a  placer  gold  mine  located 
by  the  complainants  under  the  United  States  mining  acts,  while  in  the 
possession  of  persons  not  qualified  to  take  and  hold  such  lands.    Id, 

5.  Mbxioaiy  Land  CLAnf^EzoLUsrvs  Jubibdiotion. — The  obligation  to  which 

the  United  States  succeeded,  under  the  stipulations  of  the  treaty  by 
which'  California  was  acquired,  was  political  in  its  character,  and  pro- 
Titfion  was  made  for  its  discharge  by  the  act  of  March  3,  1851.  By  this 
act  a  special  tribunal  was  created  for  the  settlement  of  claims  to  land  in 
Calif ornia  of  Spanish  and  Mexican  origin;  and  the  jurisdiction  con- 
ferred upon  the  tribunal  and  upon  the  courts  empowered  to  review  its 
decisions  was,  in  its  nature,  exclusive.     U.  8,  y.  Flint,  42. 

6.  Samk — Decisions  or  thbsk  Tbibdnaijs  Conclusivk. — ^Final  decrees,  touch- 

ing the  validity  of  such  claims,  rendered  by  these  tribunals,  are  con- 
clusive and  final  between  claimants  and  the  United  States.  Such  de- 
crees are  not  open  to  review  in  auy  court.    Id, 

7.  Fob  what  Fbauds  Dbcbkks  Impbachbo  in  Equitt. — The  frauds  for  which 

judgments  are  impeachable  in  courts  of  equity  are  collateral  acts,  ex- 
trinsic to  the  merits.  They  are  acts  by  which  the  successful  party  has 
prevented  his  adversary  from  presenting  the  merits  of  his  case,  or  by 
which  the  jurisdiction  of  the  court  has  been  imposed  upon.  Collusion 
between  the  parties  to  obtain  a  decision  injurious  to  a  third  person;-  the 
purloining  of  an  adversary's  testimony;  the  service  of  process  in  such  a 
manner  as  to  defeat  its  purpose;  false  representations  that  the  parties 
are  really  before  the  court;  are  examples  of  such  frauds  as  render  the 
judgment  impeachable.  But,  where  the  matter  involved  has  been  once 
tried,  or  so  put  in  issue  that  it  might  have  been  tried,  the  judgment  ren- 
dered is  the  highest  evidence  that  the  alleged  fraud  did  not  exist,  and 
estops  the  parties  from  asserting  the  contrary.  The  judgment  settled 
the  matter  otherwise;  it  became  res  judioata.    Id, 

8.  PossKssiON  OF  A  CHAmii. — A  salt  in  equity  cannot  be  maintained  by  an 

assignee  to  obtain  possession  of  a  vessel  alleged  to  belong  to  the  estate 
of  the  l>ankrupt;  the  remedy  is  at  law.    Be  Oregon  Iron  TForAes,  169. 

9.  Injunotiom. — Neither  will  an  injunction  be  allowed  in  such  case  upon  the 

petition  of  the  assignee  to  restrain  the  person  in  possession  of  such 
vessel  from  removing  it  beyond  the  jurisdiction  of  the  court;  the  remedy 
is  replevin.    Id, 

10.  Bkmkdibs  vob  InTBiNaEiCBNT  OF  PATENTS.— lu  a  proper  case  the  patentee 

has  an  election  of  remedies  for  an  infringement  of  his  patent;  1.  By  an 
action  at  law  for  the  actual  damages  sustained;  and,  2.  Where  profits 
have  accrued  from  the  sale  or  use  of  the  invention,  by  a  suit  in  equity 
for  an  account  of  the  actual  profits  realized.  Vaughn  v.  C.  P.  R,  Co,, 
280. 

11.  Injctnotion — Patents. — The  infringement  of  a  patent  will  not  be  injoined 

after  the  expiration  of  the  term  for  which  the  patent  issued.    Id. 

12.  Bkmhdt  at  Law,  when  Exclusive. — If  the  invention  is  such,  that  in 

the  nature  of  things  there  can  be  no  profits  in  any  just  legal  sense  of 
the  term,  and  the  limit  of  the  injury  for  the  use  of  the  invention  must 
necessarily  be  the  value  of  the  license  fee,  the  patentee  has  a  full, 
speedy,  complete  and  adequate  remedy  at  law,  and  a  court  of  equity 
will  not  sustain  a  bill  for  an  account.    Id. 

13.  BiiiL  OF  DiBcovEBY.— In  a  biU  of  discovery  purely,  in  aid  of  an  action  at 
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law,  it  most  be  alleged  that  the  facts  sought  to  be  discoyered  are  mate- 
rial to  the  complainant's  case,  and  that  the  discovery  of  them  by  defend- 
ant is  indispensable  as  proofs.    Id, 

14.  BahiWat  Bbj^xkb — Pbofxtb. — MThere  a  patent  is  for  an  improvement  in 

the  mode  of  operating  brakes  for  railway  carriages,  the  only  injury  sus- 
tained by  the  infringement  in  the  use  of  the  invention,  is  the  loss  of  the 
yalne  of  the  license  fee  for  the  number  of  brakes  used;  and  for  this 
injury  an  action  at  law  furnishes  a  full,  complete  and  adequate 
remedy.    Id. 

15.  8amk. — In  such  case  there  can  be  nothing  tangible  or  appreciable  in  the 

nature  of  profits  in  any  proper  legal  sense,  realized  by  an  infringer,  and 
a  suit  in  equity  for  an  account  cannot  be  maintained.     Id, 

16.  Dkhubbkb. — CoiiOBABLK  AUiBOATiONs  ^— A  mere,  colorable,  general  alle- 

gation of  profits  accrued  from  the  use  of  an  invention,  will  not  be  suf- 
ficient to  sustain  a  bill  in  equity  for  an  account,  and  where,  from  the 
nature  of  the  invention  alleged,  it  can  be  seen  by  the  court  from  the  bill 
that  there  cannot  possibly  be  any  profits  of  a  character  to  juHtify  charg- 
ing the  defendant  as  trustee,  a  demurrer  will  be  sustained  and  the  bill 
dismissed  without  putting  the  parties  to  the  expense  of  proofs  and  a 
hearing.     Id, 

17.  DjfiOBBK  wrrHouT  Aiamqatiovb  to  Soppobt  it. — Where,  in  an  action  under 
the  statute  of  Nevada,  by  a  portion  of  the  owners  in  possession  of  a  min- 
ing claim  against  parties  out  of  possession,  to  determine  an  adverse 
claim  on  a  complaint  alleging  only  title  and  possession  in  plaintiffs,  and 
the  adverse  claim  of  defendants,  a  decree  had  been  rendered  in  favor  of 

^  the  complainants;  and  at  a  subsequent  term  of  the  court,  without  fur- 
ther intermediate  proceedings,  a  supplemental  decree  was  entered,  pur- 
porting to  be  by  consent,  adjudging  the  title  to  the  north  twenty  feet  to 
be  in  two  of  the  plaintiffs,  and  that  the  title  to  the  remaining  portion  of 
the  claim  remained  in  all  the  plaintiffs,  according  to  their  respectiye 
rights:  Eddy  that  the  supplemental  decree  is  void,  as  a  decree  of  the 
court  on  the  grounds:  1.  That  there  are  no  allegations  in  the  pleadings 
or  record  upon  which  to  base  it;  2.  That  it  was  made  after  the  rights  of 
the  parties  had  been  adjudicated,  and  the  case  had  been  fully  ended, 
and  the  term  of  the  court  thereafter  finally  adjourned;  3.  That  a  portion 
of  the  co-owners  were  not  parties  to  the  proceeding,  and  their  interests 
could  not  be  affected.  Mnney  v.  Con,  Va,  M,  Co,,  382. 

18.  Samb. — Such  supplemental  decree  where  treated  as  valid,  and  subse- 
quently acquiesced  in  for  several  years  by  the  parties  interested,  may 
possibly  be  regarded  as  written  evidence  of  an  agreement  to  partition 
upon  the  terms  specified  in  the  decree.    Id, 

19.  Samb. — Kinney,  the  principal  plaintiff  in  the  case  since  said  decree,  and 
Kinney  and  the  defendants  in  this  case  in  the  transaction  now  in  ques- 
tion, having  acted  upon  the  hypothesis  that  twenty  feet  was  set  off  to 
Kinney  and  Welton  in  severalty,  by  said  supplemental  decree,  without 
any  mistake  of  fact  on  Kinney's  part,  and  this  being  the  only  hypothesis 
upon  which  defendants  can  obtain  all  the  interest  in  said  mine,  which 
they  have  purchased  from  Kinney  and  his  grantees,  and  paid  for,  equity 
requires  that  the  court  should  act  upon  the  same  hypothesis,  and  there 
is  no  such  mistake  as  a  court  of  equity  will  correct.    Id, 

20.  MisTAXKS  Fob  and  Against  Gbantob. — If  a  party,  in  making  a  convey- 
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ance  of  one  part  of  a  mining  claim,  makes  a  mistake  against  himself  as 
to  the  amount  conveyed,  and  in  another  part  of  the  same  conveyance 
makes  a  mistake  in  his  favor  of  a  corresponding  amount  in  another  por- 
tion of  the  same  mine,  and  the  grantee  obtains  no  more  in  the  aggregate 
than  he  purchased  and  paid  for,  the  equities  are  equal,  and  a  court  of 
equity  will  not,  on  the  application  of  the  grantor,  reform  the  conveyance 
by  correcting  the  mistake  against  him,  to  the  injury  of  the  other  party 
upon  the  entire  transaction.    Id, 

21.  Unstamped  Gonvktances,  and  Subsequent  Stamped  Gonveyangbs. — 
Where  a  party,  while  the  acts  of  Gongress  requiring  conveyances  to  be 
stamped  are  in  force,  makes  a  conveyance  without  affixing  a  stamp 
thereto,  and  the  grantee  in  such  unstamped  conveyance  conveys  subse- 
quently by  deed,  duly  stamped  and  in  all  respects  valid,  the  grantee 
under  the  deed  properly  stamped  takes  the  title  uuafifected  by  the  failure 
to  stamp  the  prior  deed.    Id. 

22.  Unstamped  Gonveyanoe  Bepudiated— Equttt. — Where  E.  conveyed  in- 
terests in  a  mining  claim  to  W.  and  M.,  respectively,  by  unstamped 
conveyances,  who  afterward  conveyed  the  same  to  G.  by  conveyances 
good  inform;  and  K.  afterward  conveyed  his  remaining  interest  to  0., 
and  then  filed  a  bill  in  equity  against  G.  to  correct  an  alleged  mistake  in 
the  latter  conveyance,  on  the  ground  that  he  conveyed  more  than  was 
intended;  and  in  order  to  make  out  the  mistake  it  is  necessary  to  repu- 
diate his  former  unstamped  conveyances  to  W.  and  M.,  a  court  of  equity 
will  not  correct  the  mistake  in  order  to  allow  him  to  avail  himself  of  the 
advantages  to  result  from  repudiating  his  prior  unstamped  conveyances. 
Equity  requires  that  he  should  make  good  his  prior  void  conveyances, 
and  he  who  asks  equity  must  do  equity.    Id. 

23.  GoNVKYANCE  TO  Dbfsaud  GiiBDrroBS — Equity. — A  conveyance  given  for 
the  purpose  of  putting  property  beyond  the  reach  of  creditors  is  fraud- 
ulent, and  a  court  of  equity  will  leave  the  parties  where  it  finds  them. 
It  will  refuse  the  fraudulent  grantor  any  relief  founded  upon  the  idea 
that  the  grantee  holds  the  property  thus  fraudulently  conveyed  in  trust 
for  his  benefit;  and  no  such  trust  will  be  recognized  in  equity  for  the 
purpose  of  working  out  a  mistake  to  serve  as  the  foundation  for  reform- 
ing a  subsequent  conveyance  from  the  grantor  to  parties  taking  through 
the  fraudulent  grantee,  without  notice  of  the  fraud,  and  holding  the 
property  fraudulently  conveyed.     Id, 

24.  Infebbntial  ob  Aboumentative  PiiBADiNO  is  inadmissible.  A  fact  can 
only  be  put  in  issue  by  a  direct  allegation  in  such  form  that  the  other 
ptirty  can  take  issue  directly  upon  it.    Id, 

25.  GoNsczous  loNOBANOB. — Where  parties  deal  with  each  other  with  the 
knowledge,  and  in  view  of  the  fact,  that  something  is  uncertiin  as  to  the 
amount  or  condition  of  the  subject-matter  of  their  dealings,  and  the 
contract  relating  thereto  is  in  the  form  intended,  there  is  no  ground  for 
correcting  a  mistake  in  a  court  of  equity,  if  it  should  finally  turn  out 
that  one  has  intervened.    Id, 

26.  Mistake,  When  Gobbboted  in  Equiiy. — Belief  on  the  ground  of  mis- 
take in  cases  of  written  instruments  will  only  be  granted  where  there  is 
a  plain  mistake  clearly  made  out  by  satisfactory  proofs.    Id. 

27.  Same — Nxgliobnce.— Mistake,  to  be  available  in  equity,  must  not  have 
arisen  from  negligence  where  the  means  of  knowledge  are  clearly  ac- 
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cessible.    The  party  complftining  must  haye  exercised  at  least  the  degree 
of  diligence  which  may  be  fairly  expected  from  a  reasonable  person.  Id. 

28.  Mistake,  Laches,  Equztt. — Where  a  party  desires  relief  in  equity  on 
the  ground  of  mistake,  he  must  act  promptly  on  discovery  of  the  mis- 
take, or  he  will  be  regarded  as  waiving  the  objection,  and  be  bound  by 
the  contract  to  the  same  extent  as  if  no  mistake  had  occurred.  This  is 
specially  true  in  the  case  of  speculative  property  which  is  liable  to  large 
and  constant  fluctuations  in  value.    Id. 

29.  MiSTAKB — Stattt  Quo. — A  court  of  equity  is  reluctant  to  grant  relief  on 
the  ground  of  mistake,  unless  the  parties  can  be  put  in  statu  quo.  If 
this  cannot  be  done,  it  will  grant  such  relief  only  where  the  clearest  and 
strongest  equity  imperatively  demands  it.    Id. 

30.   EfFKOT  of  CoNVKTANCK,   PBIfOBNTB    LlTE,   WITHOUT    ACHTAL    NOTICB   OF 

Pbiob  Unstampei)  Dbbds. — K.  conveyed  portions  of  a  mining  claim  by 
unstamped  and  unrecorded  deeds  to  W.  M.  and  L.,  who,  together  with 
their  grantees,  by  various  deeds,  conveyed  the  same  to  G.  K.,  subse- 
quently conveyed  to  G.  all  his  interest  in  the  same  mining  claims  by 
valid  deeds  duly  recorded,  and  G.  went  into  possession  under  said  sev- 
eral conveyances.  K.  afterward  filed  a  bill  in  equity  against  G.  to  cor- 
rect a  mistake  in  his  said  conveyance  to  G.,  and,  pendente  Hf6,  conveyed 
all  his  interest  in  said  mine  to  one  of  his  counsel  of  record  in  the  case 
and  another,  without  actual  notice  of  the  said  prior  unstamped  and  un- 
recorded deeds,  and  said  parties  were  made  parties  by  supplemental  bill 
simply  alleging  the  conveyance  pendente  lite:  Edd,  1.  That  G.,  having  a 
good  conveyance  upon  record  from  K.,  of  all  his  interest  in  the  mine, 
and  being  in  possession,  there  was  nothing  left  in  K.  which  he  could 
convey  to  his  said  grantees,  pendente  Ute^  except  such  equity  as  he  had 
as  against  G.  to  have  his  prior  conveyance  reformed  on  the  ground  of 
mistake;  2.  That  if  K.  had  no  equity  to  reform  his  said  deed,  and  K.'s  said 
grantees,  pendente  lUe,  took  any  equities  as  against  K.'s  prior  grantees 
under  said  unstamped  and  unrecorded  deed,  then  G.,  having  before  ob- 
tained conveyances  from  said  prior  grantees  in  the  unstamped  and  unre- 
corded deeds,  had  their  equities,  which  were  at  least  equal  to  the  equi- 
ties of  K.  's  said  grantees  pendente  lite;  and  G.  being  in  possession,  his 
possession  is  best,  and  a  court  of  equity  will  not  interfere  to  disturb  it; 
3.  That  by  purchasing  the  subject-matter  of  the  suit,  pendente  litt,  the 
said  grantees  of  K.  took  with  notice  of  all  the  rights  of  defendants,  and 
subject  to  any  judgment  or  decree  that  might  be  entered  in  the  case; 
and  since  no  new  equities  were  alleged,  but  only  a  transfer  of  the  sub- 
ject-matter of  the  action,  with  a  prayer  for  the  same  relief,  the  decree 
must  be  the  same  as  it  would  have  been  between  the  original  parties;  4. 
That  the  actual  sole  possession  of  the  defendants  of  the  mine  at  the 
time  of  the  said  conveyance,  pendente  lUe,  imparted  notice  to  the  pur- 
chasers of  the  title  and  all  equities  of  defendants;  6.  That  the  purchas- 
ers pendente  Hte,  Smith  and  Bryant,  are  in  no  better  position  than  the 
complainant,  their  grantor.  Id. 
31.  PossKssioN  OF  Real  Pbopbbtt  oivbs  Usb  of  Samb. — ^Where  the  title  to 
real  property  is  in  dispute  between  two  claimants,  and  one  of  them  takes 
possession  of  the  property,  he  will  not  be  injoined  from  its  occupation 
and  the  erection  of  buildings  thereon  before  the  title  is  judicially  deter- 
mined.   Ze  Roy  v.  Wright,  630. 
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32.  GouRTB  or  Equttt  will  not  Imtcbfkrk. — Courts  of  equity  will  not  ordi- 
narily interfere  to  injoin  the  commission  of  a  threatened  trespass  to  real 
property,  unless  the  trespass  be  one  going  to  the  destruction  of  the 
substance  of  the  estate,  such  as  the  extracting  of  ores,  the  catting  down 
of  timber,  the  digging  of  coals,  and  the  like.  The  jurisdiction  of  the 
court,  in  such  cases,  is  asserted  for  the  preseryation  of  the  property 
pending  proceedings  at  law  for  the  determination  of  the  title.    Id* 

33.  HoLDBB  OF  Lkoal  Titlb,  whbn  Conybbtkd  into  Tbctstbb. — Wherever 
property  is  acquired  by  fraud,  or  under  such  circumstances  as  to  render 
it  inequitable  for  the  holder  of  the  legal  title  to  retain  it,  a  court  of 
equity  will  convert  him  into  a  trustee  of  the  true  owner.  Hardy  v.  Har^ 
Mn,  536. 

34.  Pabtibs  Dbfendabt  to  Suit  to  Chabqb  Holdbbs  of  Lbgal  Tttlb  ab 
Tbustbbs.-— In  a  suit  in  equity  ta  convert  the  holders  of  the  legal  title 
to  land  into  trustees  for  the  true  owners,  a  previous  holder  of  such  legal 
title  who  has  parted  with  all  his  interest  in  it  is  not  a  necessary  party. 
Id. 

35.  Whbn  Holdbb  of  Lbqal  Title  will  bib  Ghabokd  as  Tbdbtbb. — Wherever 

property  is  acquired  by  fraud,  or  under  such  circumstances  as  to  render 
it  inequitable  for  the  holder  of  the  legal  title  to  retain  it,  a  court  of 
chancery  will  convert  him  into  a  trustee  of  the  true  owner.  Norton 
V.  Jfeader,  603. 

36.  ScopB  OF  Califobnia  Statute  of  LnoTATioBB— Pleading. — ^The  statute 
of  limitations  of  California  applies  as  well  to  equitable  as  to  legal  reme- 
dies, being  directed  to  the  subject-matter  and  not  the  form  of  the  pro- 
ceeding, or  the  form  in  which  it  is  presented.  It  would  seem,  there- 
fore, that,|where  the  objection  is  not  raised  by  demurrer,  parties  claim- 
ing its  bar  should  plead  it,  or  insist  upon  it  in  their  answer  in  equity 
suits  as  in  actions  at  law.    Id, 

37.  Pbotbction  afforded  Pubchabbbs  in  Qood  Faith  fob  Value  and  With- 
out NonoB.— Whilst  equity  will  reach  the  holder  of  the  legal  title  of 
lands,  who  has  obtained  it  by  fraud,  and  also  parties  acquiring  it  under 
him  without  consideration  or  with  notice  of  the  rights  of  the  real  owner, 
it  will  extend  its  protection  to  purchasers  in  good  fi&ith  for  valuable  con- 
sideration without  such  notice.     Id, 

38.  The  Statute  of  Califobnia. — ^The  requisites  prescribed  by  the  statute 
of  California  to  obtain  an  order  for  the  constructive  service  of  summons 
in  a  civil  action  by  publication,  and  the  proofs  required  to  show  such 
service  stated  and  considered  in  a  cause  involving  the  rights  of  a  pur- 
chaser under  the  judgment  as  against  the  defendant,  suing  after  the 
reversal  of  the  judgment  to  recover  back  the  property  sold  under  it.  Qray 
V.  Loarimcrt,  638. 

39.  The  Dogtbink  in  Equttt  as  to  Absbnt  Parties. — ^The  general  doctrine 
of  courts  of  equity  in  relation  to  absent  parties  is,  that  if  persons  out  of 
the  jurisdiction  are  merely  passive  objects  of  the  judgment  sought,  or 
their  rights  are  merely  incidental  to  those  of  the  parties  before  the 
court,  then  inasmach  as  a  complete  decree  may  be  obtained  without 
them,  they  may  be  dispensed  with.  But  if  such  absent  persons  are  to  be 
active  in  the  performance  or  execution  of  the  decree;  or  if  they  have 
rights  wholly  distinct  from  those  of  the  other  parties;  or  if  the  decree 
ought  to  be  pursued  against  them,  then  the  court  cannot  properly  pro- 
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oeed  to  a  determination  of  the  whole  case  without  their  being  made 
parties;  and  the  unit,  so  far  at  least  as  their  rights  and  interests  are 
oonoerned,  should  be  stayed;  for,  to  this  extent,  it  is  unavoidably  de- 
fective.   Id. 

40.  All  Mbmbbbs  ot  a  Copabtnibship  Iin>nPBNBABLB  Partibs  to  a  Suit. — 

All  the  partners,  or  their  representatives,  are  indispensable  parties  to  a 
bill  filed  to  procure  a  dissolution  of  the  copartnership  and  an  neoount. 
Id. 

41.  Imvauditt  of  a  Dkobbb  in  such  Case  aqainst  a  Fabtbbb  not  Pbopbblt 

Bbouoht  into  Court. — Where,  upon  a  bill  filed  in  a  State  court,  to 
procure  a  dissolution  of  copartnership  and  an  account,  one  of  the  part- 
ners is  not  a  resident  of  the  State  in  which  the  suit  is  commenced,  and 
cannot  be  served  with  process  therein,  the  suit  is  defective  and  cannot 
proceed,  unless  service  by  publication  is  authorized  by  the  law  of  the 
State,  and  is  made  in  strict  conformity  therewith,  or  unless  there  is  a 
voluntary  appearance.    Id. 

ESTATES  OF  DECEASED  FEBSOKS. 

1.  AssBTB  Applioabln  TO  THiB  Fatmbnt  OB  Claocb. — ^Nothiug  is  assets  in 
the  hands  of  an  administrator,  applicable  to  the  payment  of  a  demand 
against  the  estate,  within  the  meaning  of  section  1103  of  the  Oregon 
civil  code,  but  money — something  which  is  a  legal  tender.  U,  8,  v. 
Eggltston,  199. 

^.  Samb  SuBJKCT.~i9em&2e,  that  under  section  1140  of  the  Oregon  civil  code, 
even  money  in  the  hands  of  an  administrator  is  not  assets  applicable  to 
the  payment  of  a  claim,  until  its  payment  has  been  directed  by  the 
County  Court.    Id. 

3.  Bbbt  Dub  from  thr  Adicinistbator. — A  debt  due  an  estate  from  the  ad- 

ministrator thereof,  and  returned  on  the  inventory  as  solvent,  is  pre- 
sumed to  have  been  collected,  and  is,  therefore,  assets  in  his  hands, 
applicable  to  the  payment  of  a  debt  due  from  the  deceased  to  the  United 
States.    Id, 

4.  Fbioritt  of  tmb  Unitbd  Statbs. — ^The  priority  given  to  the  United  States 

by  section  8466  of  the  revised  statutes  in  the  case  of  insolvent  debtors, 
is  not  a  lien  upon  the  property  of  the  insolvents  in  the  hands  of  the 
assignee  or  administrator,  but  only  a  right  to  a  priority  of  payment  out 
of  the  proceeds  of  such  property  after  notice  of  the  claim.    Id. 

5.  Chabobs  upon  Ebtatr. — ^Tazes  and  funeral  charges  are  not  *' debts  due 

from  the  deceased,"  within  the  meaning  of  section  3466,  aupra^  but 
charges  imposed  thereon  by  the  law  of  the  State,  which  the  admtnis- 
tzator  is  bound  to  discharge  before  satisfying  any  claim  of  the  United 
States  as  creditor  of  the  deceased.    Id. 

6.  ExpBNSBS  OF  Last  iLiiNBas. — Expenses  of  last  illness  are  a  *'debt  due 

from  the  deceased,"  and  under  section  3466,  aupra^  a  debt  due  the 
United  States  is  to  be  preferred  to  them,  but  if  duly  paid  by  the  admin- 
istrator without  notice  of  the  claim  of  the  United  States,  the  priority  of 
the  latter  is  lost.    Id. 

7.  EzPBNSES  OF  ADiciNnrrRATioN. — ^The  priority  of  the  United  States  only  ex- 

tends to  the  net  proceeds  of  the  property  of  the  deceased,  and  therefore 
the  necessary  expenses  of  the  administration  are  first  to  be  paid;  but 
this  does  not  include  the  costs  and  expenses  of  defending  an  action  like 
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this  where  the  claim  tras  prima  fade  just,  and  ought  to  have  been 
allowed.  Id. 
8.  Califobnia  Pbobatb  Aot  bad  ko  Ebtbospkctite  A.PPLICATION. — ^The  stat- 
ute of  California  for  the  settlement  of  the  estates  of  deceased  persons 
has  no  application  to  the  estates  of  persons  who  died  previoos  to  the 
organization  of  the  State  goTemment    Hardy  t.  JforMn,  536. 

ESTOPPEL. 

1.  E8ix>PPEi«,  WHAT  CoMBTirnrBB. — What  constitutes  an  estoppel  in  pais, 

Wythe  V.  8mUh,  17. 

2.  SAiiB»  WHKN  MOT  A  Defsmsk. — ^Eqaitable  estoppels  in  pais  cannot  be  set 

up  as  a  defense  to  an  action  at  law  to  recover  the  possession  of  real 
property.    Id, 

3.  EsTOPPKL,  Plka  of  Stbickkk  out. — A  plea  of  estoppel  by  conduct,  not 

showing  that  the  defendant  was  ignorant  of  the  truth  of  the  matter  or 
could  not  have  conveniently  ascertained  the  same;  nor  that  the  defend- 
ant had  acted  upon  the  matter  claimed  as  an  estoppel,  stricken  out  on 
motion  of  plaintiff.     WjfUie  v.  City  of  Halem,  88. 

EVIDENCE. 
1.  Tbanscbipt  fbom  Tbbasubt  Books. — The  transcript  of  the  books  and 
proceedings  of  the  Treasury  Department,  provided  for  in  section  886  of 
the  revised  statutes,  in  relation  to  the  accounts  of  persons  accountable 
for  public  money,  is  prima  fade  evidence  of  the  facts  stated  therein,  so 
far  as  the  same  are  authorized  by  law.     U.  S.  v.  EgglesUm,  199. 

FIVE  PEE  CENT.  NET  EARNINGS. 
See  Cbmtbaij  Pacific  Bailboad. 

FRAUD. 

1.  PiTBCHASEBS  OF  LaMBS  UNDBB  FiNAL  DflCBBKS  OF  CoNFIBMATION  Caunot  be 

disturbed  upon  charges  of  fraud  in  the  prosecution  of  the  clainis  con- 
firmed and  a  vague  allegation  of  notice  of  such  fraud.  Such  purchasers 
have  a  right  to  rest  in  confidence  upon  the  decrees.  U.  8.  v.  Flvni^  42. 

See  Equitt,  1-3. 

FRAUDULENT   CONVEYANCES. 
See  Equitt,  23. 

FREIGHT. 

1.  Waoib. — When  a  voyage  is  broken  up  or  lost  by  the  act  or  fault  of  the 

master  or  owner,  the  seamen  are  nevertheless  entitled  to  their  wages  for 
the  full  voyage  or  the  time  which  it  would  probably  require  to  complete 
it.   Ocean  Spray^  105. 

2.  Sake. — The  rule,  freight  is  the  mother  of  wages,  does  not  apply  to  a 

fishing  or  sealing  voyage,  and  appears  to  be  abolished  altogether  by  sec- 
tion 4525  of  revised  statutes.    Id, 

HABEAS  COBPUS. 

1.  JaBisDionoN  OF  MuBDER.  —After  a  State  has  been  admitted  into  the 

Union,  the  fact  that  within  its  boundaries  land,  the  fee  of  which  is  in 

the  United  States,  is  set  apart  as  an  Indian  reservation,  is  not  enough,  of 

itself,  to  give  a  United  States  court  jurisdiction  to  try  a  person  for  a 
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murder  committed  within  the  limits  of  BOoh  reser?ation.  Sx  parte 
Shan,  331. 

2.  JuBosDionoN. — ^The  court  has  jurisdiotioii  to  inquire  into  the  legality  of 

the  imprisonment  of  a  person  held  under  his  own  sentence.  B»  ChwU- 
house,  487. 

3.  Amnbstt  Proolam^tion. — ^The  proclamation  of  the  President  of  Decem- 

ber 8,  1863,  extends  to  persons  who  at  its  date  had  been  conTioted  and 
sentenced  for  the  offenses  described  in  it.  The  proclamation  embraces 
not  only  rebels  in  arms  or  in  a  situation  to  injure  the  gorerement,  but 
also  such  as  are  already  arrested  and  incarcerated.  It  is  the  duty  of  the 
court  to  construe  the  proclamation  like  any  other  public  act  or  law,  and 
to  apply  to  it  the  well  settled  rules  of  interpretation,  irrespective  of  any 
opinion,  or  even  knowledge,  of  the  private  but  unexpressed  intentions 
of  its  author.  A  prisoner  confined  under  a  legal  sentence  can  volun- 
tarily accept  a  conditional  pardon.    Id. 

HOMESTEAD. 

1.  HovBSTBAD. — The  homestead  of  the  bankrupt  never  comes  within  the 

jurisdiction  of  the  bankruptcy  court,  and  a  creditor  may  enforce  his  lien 
thereon  while  the  bankruptcy  proceedings  are  pending.    Be  SmruU,  251. 

2.  Idrm — Bbpobt  of  Assign kk. — ^The  assignee  should  include  the  home- 

stead in  his  report  of  exempt  property.    Id, 

HUSBAND  AND  WIFE. 

1.  Wirs's  EsTiTB  IN  Donation. — The  wife's  share  of  the  donation  made  by 

the  act  of  September  27,  1850  (9  Stat.  496),  was  not  her  separate  estate, 
and  the  act  of  January  20,  1852,  which  undertook  to  declare  it  so,  so  far 
as  prior  settlements  are  concerned,  was  void.     Wythe  v.  Smith,  17. 

2.  Husband's  Intbbbst  in  the  Wifb's  Donation. — By  virtue  of  the  mar- 

riage the  husband  took  an  estate  for  the  life  of  himself  and  wife  in  the 
latter's  half  of  the  donation  claim,  and  it  was  not  in  the  power  of  the 
Territorial  legislature  to  divest  him  of  this  estate,  although  it  might 
exempt  it  from  execution.    Id. 

3.  Statutk  of  LnciTATioNS— GovsftTiTBE. — ^The  Oregon  statute  of  limitations 

upon  actions  to  recover  real  property  does  not  run  against  a  woman  to 
whom  the  right  to  sue  accrues  during  coverture,  until  the  removal  of 
such  disability;  and  this,  whether  the  action  concerns  her  separate  prop- 
erty or  otherwise.    Id. 

INDIANS  AND  INDIAN  TEBRITOBY. 
See  Alaska,  3-6;  Jobisdiotion,  7. 

INDICTMENT. 
1.  What  Suffioirnt  in  an  Indictmbnt. — An  indictment  under  section  2  of 
the  act  of  July  17,  1862,  need  not  use  the  phrase  '*  levying  war  "  spe- 
cifically; it  is  sufficient  to  follow  the  language  of  the  act.    U,  S,  v.  GrecU* 

house,  456. 

See  Cbihes  and  Gbiminaii  Pboobdgsb. 

INJUNCTION. 
1.  Wabtb  —  Injonotion  to  Bbstbain. — ^The  technical  distinction  between 
waste  and  a  mere  trespass  has  been  long  diaregeurdBd  hy  courts  of 
46 
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eqQity,  and  the  mle  now  is,  that  wherever  a  trespass  is  attended  with 
irreparable  mischief  or  a  maltipiicity  of  suits  or  vexations  litigation,  an 
injunction  will  be  allowed  the  same  as  if  it  were  a  case  of  waste.  Chap- 
man V.  Toy  L(mg,  28. 

2.  Ikjttnotion  to  Scstbaut  the  WosKiNa  of  i  Mining  Glaiv. — ^An  injunc- 

tion will  be  allowed  to  restrain  the  working  of  a  placer  gold  mine  located 
by  the  complainants  under  the  United  States  Mining  Acts,  while  in  the 
possession  of  persons  not  qualified  to  take  and  hold  such  lands.   Id. 

3.  iMnmonoN. — Neither  will  an  injunction  be  allowed  in  such  case  upon  the 

petition  of  the  assignee  to  restrain  the  person  in  possession  of  such 
vessel  from  removing  it  beyond  the  jurisdiction  of  the  oonrt;  the  remedy 
is  replevin.    lU  Oregon  Iron  Works,  169. 

4L  PossBHBiON  ov  Bbai«  Pbopsbtt  oivks  Ubic  of  Samb. — Where  the  title  to 
real  property  is  in  dispute  between  two  claimants,  and  one  of  them  takes 
possession  of  the  property,  he  will  not  be  injoined  from  its  occupation 
and  the  erection  of  buildings  thereon  before  the  title  is  judicially  deter- 
mined   Le  Roy  V.Wright,  530. 

5.  CouBTs  OF  Equity  will  not  Intkrfbrb. — Courts  of  equity  will  not  ordi- 
narily interfere  to  injoin  the  commission  of  a  threatened  trespass  to 
real  property,  unless  the  trespass  be  one  going  to  the  destruction  of  the 
substance  of  the  estate,  such  as  the  extracting  of  ores,  the  cutting  down 
of  timber,  the  digging  of  coals  and  the  like.  The  jurisdiction  of  the 
court,  in  such  cases,  is  asserted  for  the  preversation  of  the  property 
pending  proceedings  at  law  for  the  determination  of  the  title.  Id. 
See  Equitt,  11;  Bkmoval  of  Causks,  5. 

INSANITY. 

1.  Debanokmknt  on  onb   Sxtbjkot  Consistent  with  Capacitt  to  Act  on 

other  Subjkcts. — The  law  recognizes  the  fact  that  there  may  be  de- 
rangement of  the  mind  as  to  particular  subjects,  and  yet  capacity  to  act 
on  other  subjects.  In  determining,  therefore,  the  ability  of  a  person 
alleged  to  be  insane  to  execute  any  particular  act,  the  inquiry  should 
first  be  what  degree  of  mental  capacity  is  essential  to  the  proper  execu- 
tion of  the  act  in  question,  and  then  whether  the  party  possessed  at  the 
time  such  capacity.    Hall  v.  Uuger,  672. 

2.  Mental  Capacit;  to  Exkcutb  Powkb  of  Attobnbt. — For  a  valid  execu- 

tion of  a  power  of  attorney  to  convey  land,  it  is  essential  that  the  party 
executing  the  power  should  at  the  time  possess  sufficient  mind  and  mem- 
ory to  understand  the  nature  of  the  business  he  is  engaged  in,  to  know 
the  character  and  location  of  the  property,  and  the  object  and  effect  of 
the  act  he  is  doing;  in  other  words,  it  is  essential  that  he  should  recol- 
lect that  he  is  the  owner  of  the  property  mentioned,  the  place  where 
such  property  is  situated,  and  that  the  instrument  conferred  authority 
for  the  sale  of  the  same.    Id. 

3.  Pbesdvption  of  Law  as  to  Sanity — Bubden  of  Pboof. — The  law  pre- 

sumes that  every  adult  man  is  sane,  and  possessed  of  the  absolute  right 
to  sell  and  dispose  of  his  property  in  whatever  way  he  may  choose— his 
will,  in  every  case,  standing  as  the  reason  of  his  conduct.  Whoever  de- 
nies his  sanity  must  establish  the  position;  the  burden  of  proof  rests 
upon  the  party  who  alleges  the  mental  derangement.  If  the  validity  of 
a  particular  act  is  assailed,  the  assailant  must  establish  that  at  the  time 
the  act  was  done  the  insanity  existed.    Id. 
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4.  Fbebuxption  of  Law  whsbb  Habitual  Inbanity  is  Shown. — The  fact 

of  the  existence  of  a  prior  or  subeeqaent  lunacy,  except  where  it  is 
habitual,  does  not  suffice  to  change  the  burden  of  proof.  The  case  is, 
howeyer,  otherwise,  where  such  habitual  insanity  is  shown  to  have  ex* 
isted;  then  the  presumption  is  that  the  party  was  insane  at  the  time, 
and  the  burden  of  proof  rests  with  those  who  allege  the  party's  com- 
petency.   Id, 

5.  Insanity  Invebbrd  fboh  Ciboumstangbs. — In  considering  whether  a  par- 

ticular act  assailed  for  the  alleged  insanity  of  the  party  was  yalid  or  not, 
regard  must  be  had,  in  the  absence  of  direct  testimony  on  the  point  to 
all  the  attending  circumstances,  the  reasonableness  of  the  act  in  itself, 
and  its  approval  by  the  family  and  relations  of  the  party.     Id. 

6.  Duty  of  Okfiokb  Tasino  Aoknowlkdomknt. — It  is  the  duty  of  an  officer 

authorized  to  take  the  acknowledgment  of  an  instrument  to  satisy  him- 
self, before  he  signs  his  certificate,  of  the  competency  of  the  party  to 
execute  the  instrument,  and  the  presumption  of  capacity  is  therefore 
strengthened  by  the  attestation  of  the  officer.    Id. 

INSURANCE. 
1.  Limitation  of  Timk  to  Commengb  8dit  on  Insubanob  FoLicrr. — ^A  con- 
dition  in  a  policy  of  insurance  to  the  effect  that  no  suit  for  a  loss  shall 
be  maintained  upon  it,  unless  such  suit  be  commenced  within  twelve 
months  next  after  the  loss,  is  valid,  and  will  be  enforced.  Davidacm  ▼. 
Phoenix  Ins.  Co.,  594. 

JUDGMENT. 

1.  LiKN  OF  Judgment. — At  common  law  a  judgment  was  not  a  lien  upon 

real  property;  but  after  the  statute  of  West,  2,  c.  18,  allowed  the  cred- 
itor to  take  a  moiety  of  the  debtor's  land  upon  an  eligit,  and  hold  the 
same  until  the  rents  and  profits,  satisfied  the  debt,  it  was  said  that  a 
judgment  was  such  a  lien;  but  even  then  it  could  only  be  made  effectual 
by  a  levy,  which  took  effect  by  relation  from  the  entry  of  the  judgment. 
Be  Boyd,  262. 

2.  Same. — The  lien  given  by  section  266  of  the  Oregon  civil  code  upon  the 

docket  of  a  judgment  arises  from  the  docketing  and  not  the  judgment  ^ 
it  is  a  strict  legal  right,  and  must  stand  or  fall  by  the  statute  which  gives 
it     Id. 

3.  Docket  Entby.— The  docket  entry  is  not  a  part  of  the  judicial  proceed- 

ing, which  ends  with  the  entry  of  judgment,  and  therefore  such  entry 
cannot  be  referred  to  for  the  purpose  of  supplying  omissions  or  explain- 
ing ambiguities  in  the  docket;  the  latter  must  be  complete  in  itself. 
But  the  whole  entry  of  the  docket  is  to  be  looked  to,  and  not  merely  a 
single  item  of  it,  and  if  from  the  whole  the  amount  and  date  of  the 
judgment,  the  parties  to  it  and  the  court  in  which  it  was  rendered  ap- 
pear, the  entry  will  be  held  sufficient.    Id, 

4.  SAMB.-^Wbat  should  be  entered  on  docket  under  head,  "Amount  of  Judg- 

ment."   Id. 

5.  JuDOMBNT,  WHEN  NOT  A  LiEN. — A  judgment  which  by  its  terms  cann6t 

be  enforced  against  the  property  of  a  party  cannot  become  a  lien  thereon. 
Id. 

6.  The  Jubisdiotion  of  eveby  Court  O^bn  to  Inquiby. — ^The  jurisdiction 

of  any  court  over  either  the  person  or  the  subject-matter,  may  be  inr 
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quired  into  wheneTer  any  right  or  benefit  is  cinimed  nnder  its  proceed- 
ings; nnd  wont  of  jurisdiction  will  render  its  judgment  unavailable  for 
an}'  purpose.  Gray  v.  Larrimore,  638. 
7.  Distinction  madk  in  this  Inqdirt  bbtwern  Coubts  ot  Supebiob  and 
Infebiob  Authobitt.— In  making  this  inquiry  the  only  difference  recog- 
nized between  courts  of  superior  or  general  authority  and  courts  of  in- 
ferior or  limited  authority  is,  that  with  reference  to  the  former  jurisdic- 
tion is  presumed  until  the  contrary  appears;  but  with  reference  to  the 
latter,  jurisdiction  must  be  affirmatively  shown  by  parties  who  claim  any 
right  or  benefit  under  their  proceedings.    Id, 

See  Sbbviob  of  Pbocbss;  Publication  of  Summons. 

JURISDICTION. 

1.  JuBiBDicnoN. — If  the  bill  showed  that  the  decree  had  been  procured 

by  fraud  of  the  grossest  character,  the  court  would  still  be  without  juris- 
diction, for  it  has  no  authority  to  pass  upon  the  propriety  of  the  decree; 
i.  0.»  to  decide  upon  the  validity  of  the  claim,  nor  to  remand  the  cause 
to  any  other  forum  where  that  question  may  be  determined.  Per  Horr- 
MAN,  J.     U.  S.  V.  Flint,  42. 

2.  Suns  IN  ADMiBAiiTT. — A  suit  in  admiralty  in  a  National  court  to  enforce 

a  lien  given  by  the  State  law  is  not  a  judicial  proceeding  under  such 
law,  and  therefore  the  United  Slates  is  not  entitled  in  such  suit  to  have 
the  res  discharged  from  arrest  under  section  3753  of  the  revised  statutes. 
The  Bevtnue  CuUert  136. 

3.  Suits  Tbanbfjebbko  to  National  Coubts.— Only  suits  involving  rights 

depending  upon  a  disputed  construction  of  the  Constitotion  and  laws 
of  the  United  States  can  be  transferred  from  the  State  to  the  National 
courts,  under  the  clause  "  arising  under  the  Constitution  and  laws  of 
the  United  States,"  of  section  two  of  the  act  to  determine  the  jurisdic- 
tion of  the  United  States  courts,  passed  March  3,  1875.  (18  Stat.  470.) 
Trafton  v.  Nougues,  178. 

4.  JuBiBDicnoN  OF  MiNiNQ  Claimb. — Where  the  only  questions  to  be  liti- 

gated in  suits  to  determine  the  right  to  mining  claims  are,  as  to  what  are 
the  local  laws,  rules,  regulations  and  customs  by  which  the  rights  of  the 
parties  are  governed,  and  whether  the  parties  have  in  fact  conformed  to 
such  local  laws  and  customs,  the  courts  of  the  United  States  have  no 
jurisdiction  of  the  cases  under  the  provisions  of  the  act  giving  jurisdic- 
tion in  suits  "  arising  under  the  Constitution  and  laws  of  the  United 
States."    Id. 

5.  Petitions  fob  Tbansfeb  fbom  Stats  Coubts. — A  petition  for  the  transfer 

of  a  suit  from  a  State  to  a  National  court,  on  the  ground  that  it  arisee 
nnder  the  Constitntion  and  laws  of  the  United  States,  must  state  the 
facts  and  indicate  the  questions  arising  therein  which  are  cldimed  to  give 
the  National  court  jurisdiction,  so  that  the  court  can  determine  for  itself 
from  the  facts  the  question  of  jurisdiction.    Id, 

6.  JumsDiOTioN  OF  National  Coubts. — Where,  in  an  action,  the  title  to 

land  in  controversy  held  under  patents  issued  upon  confirmed  Mexican 
grants,  depends  upon  a  controverted  construction  of  the  patents,  the 
National  courts  have  jurisdiction  under  the  act  of  Congress  of  March  3, 
1875.    nUls  V.  Houston,  195. 

7.  JuAisDionoN  OF  MuBDEB.— After  a  State  has  been  admitted  into  the 
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Union,  the  fact  that  within  its  bonodaries,  land,  the  fee  of  which  is  in 
the  United  States,  is  set  apart  as  au  Indian  reservation,  is  not  enough, 
of  itself,  to  give  a  United  States  court  jurisdiction  to  try  a  person  for  a 
murder  committed  within  the  limits  of  such  reservation.  JEx  parte  SUtan, 
831. 

8.  JuBisDicrrioN. — The  court  has  jurisdiction  to  inquire  into  the  legality  of 

the  imprisonment  of  a  person  held  under  its  own  sentence.  i?e  QreaU 
house,  487. 

9.  Mkxican  Prefect  had  no  Jcbisdigtion. — A  prefect  under  the  Mexican 

government  in  California  had  no  jurisdiction  over  the  estates  of  de- 
ceased persons,  or  authority  to  appoint  an  administrator.  Hardy  t. 
Barbin,  536. 

10.  JuBisDicnoN  TO  Inquibe  into  aix  Acts  Ghaboed  to  be  Public  Offenses. 
Although  there  are  no  ofifeuses  against  the  United  States,  except  such  as 
are  declared  by  special  enactment,  and  the  criminal  jurisdiction  of  the 
Circuit  Court  in  this  respect  limited,  yet  it  has  jurisdiction  to  inquire 
into  and  pass  upon  all  acts  charged  by  competent  authority  to  be  public 
offenses,  and  presented  to  it  by  such  authority  for  its  consideration.  U, 
8,  V.  Hetae,  629. 

11.  The  Jubibdictiom  of  etebt  Court  Open  to  Imquirt. — The  jurisdiction 

of  any  court  over  either  the  person  or  the  subject-matter,  may  be  in- 
quired into  whenever  any  right  or  benefit  is  claimed  under  its  proceed- 
ings; and  want  of  jurisdiction  will  render  its  judgment  unavailable  for 
any  purpose.    Gray  v.  Larrimore,  638. 

12.  DlSTINOnON  MADE  IN  THIS    INQUIRY  BETWEEN  CoURTS    OF    SUPERIOR  AND 

Inferior  Authority. — In  making  this  inquiry  the  only  difference  recog- 
nized between  courts  of  superior  or  general  authority,  and  courts  of  in- 
ferior or  limited  authority  is,  that  with  reference  to  the  former  jurisdic- 
tion is  presumed  until  the  contrary  appears;  but  with  reference  to  the 
latter,  jurisdiction  must  be  affirmatively  shown  by  parties  who  claim  any 
right  or  benefit  under  their  proceedings.    Id. 

13.  Limitation  upon  Presumptions  in  Favor  of  Judgments  of  Superior 

Courts. — The  presumption  in  favor  of  the  judgments  of  superior  courts 
is  limited  to  jurisdiction  over  persons  within  their  territorial  limits,  and 
to  proceedings  in  accordance  with  the  course  of  the  common  law. 
Wherever  it  appears,  either  from  the  record  or  by  evidence  outside,  that 
the  defendants  were  at  the  time  of  the  alleged  service  upon  them,  beyond 
the  reach  of  the  process  of  the  court,  the  presumption  ceases,  and  the 
burden  of  establishing  the  jurisdiction  over  them  is  thrown  upon  the 
party  who  invokes  the  benefit  of  the  judgment.  So,  too,  the  presump- 
tion ceases  when  the  proceedings  are  not  in  accordance  with  the  course 
of  the  common  law.    Id, 

14.  Service  by  Publication— Statutory  Provisions  to  be  Strictly  Fol- 

lowed.—A  statute  authorizing  a  suit  to  be  commenced  against  a  non- 
resident upon  constructive  service  of  summons  by  publication,  is  in 
derogation  of  the  common  law,  and  its  provisions  must  be  strictly  pur- 
sued in  order  to  sustain  the  judgment  recovered.  A  failure  to  comply 
with  any  of  its  requirements  will  be  fatal,  unless  cured  by  the  voluntary 
appearance  of  the  party.    Id, 

See  Equity,  1;  BEMovAii  of  Causes,  6;  Appeals,  2. 
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LACHES. 
See  Plkadimo,  4;  Equitt,  28. 

LAND  COMMISSION. 
1.  Objkot  and  Pubpobe  07  Unitkd  Siatks  Land  ComnssioN. — ^The  object 
of  the  government  in  creating  the  board  of  land  oommiflsioners,  was  to 
separate  the  public  lands  from  those  which  constituted  priyate  property, 
and  discharge  its  treaty  obligations  to  protect  private  claims;  the  only 
question,  therefore,  in  which  it  is  concerned  is,  what  had  the  former 
sovereignty  parted  with;  not  what  had  transpired  between  priyate  par- 
ties  Bubseqaent  to  the  action  of  that  sovereignty.  Norion  ▼.  Mecuier, 
603. 

LETTERS  PATENT. 
See  Patent  Rights. 

LIEN. 

1.  Mabinebs. — All  persons  who  are  employed  on  a  vessel  to  assist  in  the 

main  purpose  of  the  Toyage  are  mariners,  and,  therefore,  persons  who 
shipped  on  the  Ocean  Spray  at  Victoria  as  sealers,  to  take  seal  in  the 
northern  waters — that  being  the  object  of  the  voyage — are  mariners,  and 
have  a  lien  upon  the  vessel  for  their  wages.    Ocean  Spray,  105. 

2.  Suit  in  Adkibaltt.— A  suit  in  admiralty  in  a  National  court  to  enforce 

a  lien  given  by  the  State  law  is  not  a  judicial  proceeding  under  such 
law,  and  therefore  the  United  States  is  not  entitled  in  such  suit  to  have 
the  res  discharged  from  arrest  under  section  3753  of  the  revised  statutes. 
The  Bevemte  GuUer,  136. 
j3.  Lien  of  Aoemt. — An  agent  employed  to  collect  a  claim  against  the  United 
States  for  a  certain  per  centum  of  the  amount  realized,  whether  in  bonds, 
drafts  or  cash,  has  a  lien  upon  the  fund  for  his  compensation.  DoweU 
▼.  CardweU,  217. 

4.  LiKN  OF  Agent  as  against  Thibd  Pebson. — Where  an  agent  has  a  lien 

upon  a  fund  for  a  certain  compensation  for  his  services,  either  by  irirtne 
of  his  agency  or  an  assignment  pro  tanto,  he  may  sue  in  equity  to  en- 
force his  rights  therein  against  a  third  party  receiving  the  same  with 
notice  thereof.    Id, 

5.  Samk — How  Enfobokd. — Where  the  principal  of  such  agent  is  an  admin- 

istrator, the  latter  is  not  bound  to  present  his  demand  to  him  for  allow- 
ance or  rejection  before  commencing  suit  against  such  third  party,  the 
latter's  liability  being  wholly  dependent  upon  his  own  acts,  and  not  that 
of  the  administrator.    Id. 

See  Judgment,  1-5. 

LIMITATIONS  OF  ACTIONS. 

1.  Statute  of  Limitations— Covebtu be. — The  Oregon  statute  of  limitations 

upon  actions  to  recover  real  property  does  not  run  against  a  woman  to 
whom  the  right  to  sue  accrues  during  coverture,  until  the  removal  of 
such  disability;  and  this,  whether  the  action  concerns  her  separate 
property  or  otherwise.     Wyt?ie  v.  Smith,  17. 

2.  Marshals'  Bond — Statute  of  Limitations. — Section  786  of  the  revised 

statutes,  limiting  the  time  within  which  actions  must  be  commenced  on 
marshals'  bonds,  does  not  apply  to  actions  instituted  by  the  United 
States.     U.  S,  v.  Band,  292. 
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3.  MosTQAQK. — A  suit  npou  a  mortgage  is  not  a  suit  for  the  determination  of 

any  right  to  or  interest  in  real  property,  but  simply  a  suit  upon  a  sealed 
instrument  to  enforce  a  lien  for  the  payment  of  < he  debt  which  it  is 
given  to  secure,  and  is  therefore  barred  within  ten  years  from  the  time 
the  cause  of  action  accrues.    Eubanks  t.  Lexjendge^  275. 

4.  Samk. — ^Absence  of  the  mortgagor  from  the  State,  when  or  after  the  cause 

of  suit  accrues  upon  a  mortgage,  does  not  suspend  or  prevent  the  statute 
of  limitations  from  running  against  a  suit  to  foreclose  the  same.    Id. 

5.    &TATI7XK     OF    LIMITATIONS    TO    BIG     AVAILABLE    MUHT    BK    PlKADKD.  —  The 

period  prescribed  within  which  actions  for  mesne  profits  must  be  brought 
in  California  is  three  years;  but  if  the  statute  be  not  pleaded,  mesne 
profits  for  a  longer  period  may  be  recovered.    Field  v.  Coliwibeif  523. 

6.  Limitations  of  Action  against  Fuaitdulknt  Holdkrs  of  Lkoal  Titlk. — 

Where  parties  secured  to  themselves  the  legal  title  of  a  Mexican  grant, 
by  the  presentation  to  the  board  of  land  commissioners  of  a  worthless 
document  as  a  transfer  of  the  grantee's  interest,  whereby  a  fraud  was 
committed  upon  the  heirs  of  the  grantee:  Ileldt  that  the  patentees  would 
in  equity  be  converted  into  trustees,  and  that  the  statute  of  limitatious 
would  not  commence  running  in  such  oase  againnt  the  rights  of  the 
heirs  until  their  discovery  of  the  fraud.    Hardy  v.  Harbin,  536. 

7.  Chabactkb  of   Califobnia   Statute  of  Limitations.  —  The  statute  of 

limitations  of  California  applies  to  both  equitable  and  legal  remedies;  it 
iii  directed  to  the  subject-matter,  and  not  to  the  form  of  the  action  or  the 
tribunal  before  which  it  is  prosecuted.    Id. 

8.  Limitation  of  time  to  Commknok  Suit  on  Insubance  Policy.  —  A  con- 

dition in  a  policy  of  insurance  to  the  efifect  that  no  suit  for  a  loss  shall 
be  maintained  upon  it,  unless  such  suit  be  commenced  within  twelve 
months  next  after  the  loss,  is  valid  and  will  be^  enforced.  Davidson  v. 
Phoenix  Ins,  Co.t  594. 

9.  Scope  of  Califobnia  Statute  of  Limitations — Pleading. — The  statute 

of  limitations  of  California  applies  as  well  to  equitable  as  to  legal  reme- 
dies, being  directed  to  the  subject-matter  and  not  the  form  of  the  pro- 
ceeding, or  the  form  in  which  it  is  presented.  It  would  seem,  therefore, 
that,  where  the  objection  is  not  raised  by  demurrer,  parties  claiming  its 
bar  should  plead  it,  or  insist  upon  it  in  their  answer  in  equity  suits  as  in 
actions  at  law.    Norton  v.  Meader,  COS. 

MARINERS. 
See  Skamkn. 

MARITIME  CONTRACT. 

1.  Contbact  to  Build  a  Vessel. — Upon  a  contract  to  build  and  deliver  a 

vessel  after  a  successful  trial  trip  at  sea,  although  the  party  for  whom  it 
is  built,  in  pursuance  of  the  contract,  inspects  and  approves  the  work 
as  it  progresses,  and  makes  payments  thereon  in  proportion  to  such 
progress,  said  party  does  not  thereby  become  the  owner  of  such  vessel, 
until  the  final  completion  and  delivery  thereof.    Revenue  Cutter,  143. 

2.  Mabitime  Contbact. — ^A  vessel  launched  and  afloat  upon  the  navigable 

waters  of  this  district  is  a  vessel  built,  and  a  contract  to  furnish  materials 
for  her  equipment  is  a  maritime  one.  The  ruling  in  The  Eliza  Ladd,  3 
Saw.  519,  affirmed.    Id, 
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8.  PoaBESSioN.— A  party  contracted  with  the  UDited  States  to  build  and  de- 
liver a  Teasel  after  a  saocessf  al  trial  trip  at  sea,  and  the  latter,  in  pnrsa- 
ance  of  the  contract,  kept  a  superintendent  at  the  vessel  daring  the 
progress  of  the  work,  with  power  to  reject  or  approve  anj  material  used 
in  her  constmction:  Held,  That  the  contractor  was  in  xMMsession  doring 
the  progress  of  the  work,  and  not  the  United  States,  and  that  the  Teasel 
was  not  exempt  from  the  process  of  this  oonrt  in  a  suit  to  enforce  a  lien 
against  her  for  materials  famished  for  her  equipment  at  the  request  of 
the  contractor.    Id, 

4.  Saick  SuBjxcrr. — The  builder  under  such  contract  having  failed  to  perform 
the  same,  and  the  contract  being  that  the  United  States  might  in  such 
case,  at  the  option  of  the  secretary  of  the  treasury,  complete  the  work  at 
the  expense  of  the  contractor:  Held,  That  until  such  option  was  exer- 
cised, the  vessel  was  not  and  could  not  rightfully  be  taken  into  the  pos- 
session of  the  United  States,  and  that  when  it  was,  the  United  States 
would  take  possession  merely  as  the  agent  of  the  contractor  to  finish 
the  vessel  for  and  on  the  account  and  risk  of  the  latter.    Id. 

See  Ck>MMON  Oabbikbs. 

MABBIED  WOMAN. 

1.  Mabbisd  Woman  GAimoT  Contraot  Pkbsomaii  Obijoation. — A  married 

woman  in  California  is  incapable  of  contracting  a  personal  obligation, 
except  in  certain  special  cases  provided  by  statute;  her  uniting  in  the 
execution  of  such  obligation  with  her  husband  will  not  render  it  any 
more  than  his  individual  obligation.    Notion  v.  Meader,  603. 

2.  Pbbsonal  Judombnt  aoaimbt  Mabbibd  WoiCAM — GoiXATBBAXi  Attack. — 

A  court  cannot  render  a  personal  judgment  against  a  married  woman  on 
a  contract  purporting  to  be  her  personal  obligation.  Snch  a  judgment 
may  be  attacked  collaterally,  although  the  court  may  in  other  respects 
have  had  jurisdiction  over  her  person  and  the  subject-matter  of  the 
suit.    Id, 

3.  Mabbtied   Woman's   Acxnowlbdqmbnt   or   Dbbd — Aoquaintancb   with 

CoNTBNTB  thbouoh  Intkbpbetbb. — Where  a  certificate  of  acknowledg- 
ment to  a  deed  by  a  married  woman  stated  that  she  was  made  acquainted 
with  the  contents  of  the  conveyance  through  a  sworn  interpreter:  Held, 
that  it  was  not  necessary  to  uhow  that  the  contents  were  made  known  to 
her  by  the  officer  himself,  such  information  being  imparted  by  the  in- 
terpreter in  the  officer's  presence  and  by  his  direction.    Id, 

MASTER  OF  VESSEL. 

1.  Mastbbs — ^Ebbob  in  Judgment. — Where  the  master  was  compelled,  by 

want  of  provisions,  to  return  to  his  home  port,  and  the  insufficiMit  sup- 
ply was  caused  by  an  error  of  judgment,  committed  in  the  supposed  in- 
terest of  his  owners:  Held,  that  under  the  circumstances,  the  error  was 
not  of  so  gross  a  character  as  to  make  the  master  personally  responsi- 
ble for  its  consequences.    Marshall  v.  Crawford,  37. 

2.  BoABD  or  Witb  and  Chuj)  Duiiino  Yotaob. — Where  the  master  claimed 

the  gratuitous  privilege  of  taking  with  him  on  the  voyage  his  wife  and 
child:  Held,  that  he  must  show  a  distinct  understanding  and  definite 
agreement  with  the  owners  on  the  subject.    Id, 

3.  Mastbb  or  Bbitibh  Ship — Waobb.— The  claim  of  a  master  of  a  British 
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ahip  to  be  paid  his  wages  concurrency  with  the  seamen,  and  in  prefer- 
ence to  the  claims  of  material  men,  disallowed.    Bark  Selah^  41. 

4.  HAfl-rBB — Cook — Disbatino.—^HcM,  thai  although  the  cook  had  been  guilty 
of  some  misconduct,  the  master  had  no  right,  under  the  circumstances, 
to  offer  him  the  altematiTe  either  to  be  discharged  in  a  foreign  port,  on 
payment  of  a  little  more  than  his  wages  earned  during  a  serTice  of  seven 
and  a  half  months,  or  else  to  go  into  forecastle  with  the  men,  "where 
he  would  have  a  chance  to  earn  a  portion  of  his  wages,  or  at  least  his 
grub,  and  if  he  refused  to  work,  to  be  charged  for  board."  SarkPenangt 
100. 

6.  Mastbb's  Lxabilitt  tob  Dkbtb  Contbactbd  bt  Gbbw.— Where  the  mas- 
ter was  arrested  for  certain  debts  contracted  by  his  crew,  which,  by  their 
authority,  he  paid:  Held,  that  he  was  entitled  to  deduct  the  amounts  so 
paid  from  their  wages,  but  not  the  costs  incident  to  the  arrest.  The  Ship 
Coldsiream,  172. 

6.  AiiLowiNa  A  SahiOB  to  Dbown — ^Makblauorteb. — An  indictment  against 

a  ship-captain  for  murder,  charging  him  with  having  willfully  omitted 
to  stop  the  ship,  or  to  lower  either  of  its  boats,  or  to  make  any  attempt 
to  rescue  a  sailor,  who,  while  employed  on  the  royal-yard-arm,  had  ac- 
cidentally fallen  into  the  sea,  by  reason  of  which  omission  and  negli- 
gence, the  sailor  was  drowned,  will  not  warrant  a  conviction  of  any 
greater  offense  than  manslaughter.     U.  8.  v.  Knovoles,  517. 

7.  Whkbx  Omissiom  ov  Dutt  Amounts  to   Fblonious  Homicxdx. — Where 

the  death  of  a  human  being  is  the  direct  and  immediate  result  of  the 
omission  of  a  party  to  perform  a  plain  duty,  imposed  upon  him  by  law 
or  contract,  such  party  is  guilty  of  a  felonious  homicide,    id. 

8.  DoTT  or  Ska-Captazn  whkn  Mam  Ovbbboabd.— In  case  of  a  person  fall- 
'    ing  overboard  from  a  ship  at  sea,  whether  passenger  or  seaman,  where 

he  is  not  killed  by  the  fall,  the  commander  is  bound  both  by  law  and  by 
contract  to  do  everything,  consistent  with  the  safety  of  the  ship  and  uf 
the  passengers  and  crew,  necessary  to  his  rescue,  no  matter  what  delay 
in  the  voyage  may  be  occasioned,  or  what  expense  to  the  owners  may  be 
incurred.    Id. 

MEANDEBING  STREAM. 
1.  Boohdabt  aXiONO  a  Mbawdrbino  Stbbam. — Where  land  adjoining  a  creek 
was  described  in  a  patent  of  the  United  States  as  bounded  on  the  side  of 
the  creek  by  a  line  meandering  from  a  point  in  its  center  down  the 
center  a  certain  distance  to  a  station  on  the  bank,  and  thence  a  further 
distance  to  another  station,  and  so  on  from  station  to  station  on  the 
bank,  according  to  various  courses  and  distances  to  a  point  where  the 
line  left  the  creek:  It  was  held,  that  the  creek  constituted  the  boundary 
of  the  land;  and  that  the  courses  between  the  stations  only  indicated  the 
general  direction  of  the  stream,  being  points  fixed  by  the  surveyor  to 
enable  him  to  compute  the  amount  lying  between  the  creek  and  the 
other  boundaries.    Quicksilver  M,  Co.  v.  Hicks,  688;  HiUs  v.  Houston,  195. 

MESNE  PROFITS. 
See  Ejegtmxmts,  6-7. 

MEXICAN  GRANTS. 
1.  Mbxioan  Land  GiiAiM — Exclusive  JusisDionoir. — ^The  obligation  to  which 
the  United  States  succeeded,  under  the  stipulations  of  the  treaty  by 
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which  California  was  acquired,  was  political  in  its  character,  and  pro- 
Yisiou  was  made  for  its  discharge  hy  the  act  of  Mai'ch  3,  1851.  By  this 
act  a  special  tribunal  was  created  for  the  settlement  of  claims  to  land 
in  California  of  Spanish  and  Mexican  origin;  and  the  jurisdiction  con- 
ferred upon  the  tribunal  and  upon  the  courts  empowered  to  reTiew  its 
decisions  was,  in  its  nature,  exclusive.     U.  8.  y.  Flinit  42. 

2.  Samk  —  Decisions  of  thksb  Tbxbunai^  Cokoluhitk.  —  Final  decrees, 
touching  the  validity  of  such  claims,  rendered  by  these  tribunals,  are 
conclusive  and  final  between  claimants  and  the  United  States.  Sach 
decrees  are  not  open  to  review  in  any  court.    Id, 

8.  Fob  what  Fbauds  Decbbks  Impbachkd  in  Equitt.— The  frauds  for  which 
judgments  are  impeachable  in  courts  of  equity  are  collateral  acts,  extrinsic 
to  the  merits.  They  are  acts  by  which  the  successful  party  has  pre- 
vented his  adversary  from  presenting  the  merits  of  his  case,  or  by  which 
the  jurisdiction  of  the  court  has  been  imposed  upon.  Collusion  between 
the  parties  to  obtain  a  decision  injurious  to  a  third  person;  the  purloin- 
ing of  an  adversary's  testimony;  the  service  of  process  in.  such  a  man- 
ner as  to  defeat  its  purpose;  false  representations  that  the  parties  are 
really  before  the  court,  are  examples  of  such  frauds  as  render  the  judg- 
ment impeachable.  But  where  the  matter  involved  has  been  once  tried, 
or  so  put  in  issue  that  it  might  have  been  tried,  the  judgment  rendered 
is  the  highest  evidence  that  the  alleged  fraud  did  not  exist,  and  estops 
the  parties  from  asserting  the  contrary.  The  judgment  settled  the 
matter  otherwise;  it  became  res  judicata.    Id. 

4.  Fubchaskbs  or  Lands  undbb  Final  Dkobbbs  of  Confibmation  cannot 

be  disturbed  upon  charges  of  fraud  in  the  prosecution  of  the  claims  con- 
firmed and  a  vague  allegation  of  notice  of  such  fraud.  Such  purchasers 
have  a  right  to  rest  in  confidence  upon  the  decrees.    Id. 

5.  AcTHOBiTT  OF  Attobnkt-gbnkbal  OF  THK  Unitbd  Statbs.— After  the  de- 

cision of  the  Commissioners,  the  control  of  proceedings,  whether  to 
prosecute  an  appeal  or  to  dismiss  the  same,  rested  exclusively  with  the 
attorney-general;  and  the  propriety  or  legality  of  his  action  in  any  case 
was  not  the  subject  of  review  by  any  tribunal,  and  it  could  only  be  re- 
voked by  the  appellate  court  upon  its  own  application.  In  coming  to  a 
determination  on  the  subject,  he  was  not  restricted  to  an  examination  of 
the  transcript  transmitted  to  him;  he  could  look  into  the  archives  of  the 
former  government,  the  reports  of  officers  previously  appointed  to  ex- 
amine into  the  subject  of  land  titles  in  the  State,  the  records  of  the 
Land  Department  at  Washington,  and  any  correspondence  existing  be- 
tween Mexico  and  the  United  States  respecting  the  title.    Id. 

6.  Unitkd  Statks  as  a  Lttioant. — When  the  United  States  enters  the  court 

as  a  litigant,  its  waives  its  exemption  from  legal  prooeedlogs,  and  stand 
upon  the  same  footing  with  private  individuals;  and,  therefore,  if,  on  a 
consideration  of  all  the  circumstances  of  a  given  case,  it  be  inequitable  to 
grant  the  relief  prayed  against  a  citizen,  such  relief  will  be  refused  by  a 
court  of  equity,  though  the  United  States  be  the  suitor.    Id. 

7.   POWKBB  OF  ATTOBNBT-aKNEBAL  OVBB  DbOBKES  OF  CoNFIBMATION. — ^lu  the 

absence  of  an  act  of  Congress,  the  power  of  the  attorney-general  to 
institute  proceedings  to  vacate  these  decrees  of  confirmation  is  doubt- 
ful.    Id. 
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8.  AcTTHOBmr  to  Mask  two  Gbaktb  to  Same  Pebson. — AVhether  the  issue 

of  a  previous  grant  of  eldven  leagues  to  a  claimant  disqualifies  him  from 
receiTing  a  second  grant,  is  a  question  of  law,  and  any  error  in  its  de- 
cision could  be  corrected  only  on  appeal.    Td, 

9.  SuBTET  or  Mexican  Gbantb. — The  subject  of  surveys  of  confirmed  claims 

is  under  the  control  of  the  Laud  Department,  and  its  action  is  not  sub- 
ject to  the  supervision  of  the  courts,  however  erroneous.    Id. 

10.  JuBiBDicmoN. — If  the  bill  showed  that  the  decree  had  been  procured  by 

fraud  of  the  grossest  character,  the  court  would  still  be  without  juris- 
diction, for  it  has  no  authority  to  pass  upon  the  propriety  of  the  decree; 
{.  •.,  to  decide  upon  the  validity  of  the  claim,  nor  to  remand  the  cause 
to  any  other  forum  where  that  question  may  be  determined.  Per  Hoff- 
man, J,    Id, 

11.  Appeal  Opens  the  Whole  Issue. — An  appeal  to  the  District  Court  of 
the  United  States  from  a  decree  of  the  board  of  land  commissioners 
created  under  the  act  of  1851,  confirming  a  claim  under  a  Mexican  grant 
in  California,  opens  the  whole  issue  for  consideration.  The  case  is  to 
be  heard  in  the  District  Court  de  novo,  upon  the  papers  and  testimony 
used  before  the  board,  and  such  further  evidence  as  either  party  may 
produce.    Xe  Boy  v.  WriQhi,  630. 

12.  Appeals  to  CiBourr  Coubt  not  Autbobizkd. — ^The  act  of  Congress  of 

July  1,  1864,  **to  expedite  the  settlement  of  titles  to  lauds  in  the  State 
of  California,"  did  not  authorize  appeals  to  the  Circuit  Court  from  all 
past  decrees  in  land  cases  of  the  District  Court,  but  only  from  decrees 
of  that  court  then  appealable  to  the  Supreme  Court,  but  from  which  no 
appeal  had  been  taken,  and  from  decrees  of  the  District  Court  which 
might  be  subsequenlly  rendered.    Mesa  v^  CT.  jS.  651. 

13.  HoLDEB  OF  Legal  Title,  when  Convkbted  into  Tbdsteb. — Wherever 
property  is  acquired  by  fraud,  or  under  such  circumstances  as  to  render 
it  inequitable  for  the  holder  of  the  legal  title  to  retain  it,  a  court  of 
equity  will  convert  him  into  a  trustee  of  the  true  owner.  Hardy  v.  Har- 
bin,  636. 

14.  Mexican  Pbefeot  had  no  Jubisdiction. — A  prefect  under  the  Mexican 
government  in  California  had  no  jurisdiction  over  the  estates  of  deceased 
persons,  or  authority  to  appoint  an  administrator.    Id. 

15.  Califobnia  Pbobatk  Act  had  no  Rktbospeoitve  Application.  —  The 
statute  of  California  for  the  settlement  of  the  estates  of  deceased  persons 
has  no  application  to  the  estates  of  persons  who  died  previous  to  the 
organization  of  the  State  government.    Id. 

16.  Mexican  Land  Gbants — Effect  of  Confibmation. — A  confirmation  of 
Mexican  land  grant  under  the  act  of  Congress  of  March  -3,  1851,  inured 
to  the  benefit  of  the  confirmees,  so  far  as  the  legal  title  was  concerned. 
It  determined  nothing  as  to  the  equitable  relations  between  them  and 
third  parties.    Id. 

17.  Patent  ckdeb  Mexican  Gbant — Evidence  of  What.— A  patent  issued 
by  the  Uuited  States  for  laud  granted  by  the  former  government  is  evi- 
dence that  the  title  had  passed  by  the  grant  from  the  former  government, 
or  that  such  equities  had  existed  under  that  government  in  favor  of  the 
alleged  grantee  as  to  require  or  justify  the  cession  of  the  title,  and  also 
that  by  conveyances  regular  on  their  face,  the  legal  title  had  apparently 
passed  from  the  grantee  to  the  claimant;  but  it  does  not  affect  any 
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eqoitoble  relations  of  the  holders  of  subsequent  conveyances  from  the 
grantee  to  each  other,  or  to  third  parties.    Id. 

18.   PUBCHASKBS  GhABGEABLB  WITH  NoTZCB    OF    FaCTS    DzSCLOSKD    BT    DoCU- 

MKNTs  THBOUGH  WHICH  THB  TiTLK  IB  Tbaged. — Where  a  purchaser  of 
land  cannot  make  out  his  title  except  through  an  instrument  which  leads 
to  a  particular  fact,  he  is  chargeable  with  notice  of  snch  fact.  Accord- 
ingly where  a  patent  pi  the  TJnited  States,  upon  confirmation  of  a  Mexi- 
can grant,  recites  a  transfer  of  the  grantee's  interest  to  the  patentee  by 
an  administrator,  a  purchaser  from  the  patentee  is  chargeable  with 
notice  of  the  character  of  the  conveyance  of  the  administrator,  and  the 
proceedings  upon  which  it  was  made.  id. 
19*  LiMrrATioN  of  Aotiom  against  Fbaudt7i.knt  Hoij>kb8  of  Legal  Titlk. — 
AVhere  parties  secured  to  themselves  the  legal  title  of  a  Mexican  grant, 
by  the  presentation  to  the  board  of  land  commissioners  of  ^  worthless 
document  as  a  transfer  of  the  grantee's  interest,  whereby  a  fraud  was 
committed  upon  the  heirs  of  the  grantee:  Held,  that  the  patentees  would 
in  equity  be  conTerted  into  trustees,  and  that  the  statute  of  limitations 
would  not  commence  running  in  such  case  against  the  rights  of  the  heirs 
until  their  discovery  of  the  fraud.    Id. 

20.  Ghabaotkb  of  Galifobnia.  Statute  of  Liiotations.  —  The  statute  of 
limitations  of  Galifornia  applies  to  both  equitable  and  legal  remedies;  it 
is  directed  to  the  subject-matter,  and  not  to  the  form  of  the  action  or  the 
tribunal  before  which  it  is  prosecuted.    Id, 

21.  Fabtiks  Defendant  to  soit  to  Ghabob  Holdbbs  of  Legal  Title  as 
Tbubtees. — In  a  suit  in  equity  to  convert  the  holders  of  the  legal  title 
to  land  into  trustees  for  the  true  owners,  a  previous  holder  uf  snch  legal 
title  who  has  parted  with  all  his  interest  in  it  is  not  a  necessary  party. 
Id. 

22.  Objkct  and  Fubpose  of  United  States  Land  Commission. — The  object 
of  the  government  in  creating  the  board  of  land  commissioners  was  to 
separate  the  public  lands  from  those  which  constituted  private  property, 
and  discharge  its  treaty  obligations  to  protect  private  claims;  the  only 
question,  therefore,  in  which  it  is  concerned  is,  what  had  the  former 
sovereignty  parted  with;  not  what  bad  transpired  between  private  parties 
subsequent  to  the  action  of  that  sovereignty.     Notion  v.  Meader,  G03. 

23.  FoBOKBY  OF  Mexican  Gbant  Title  Fapkbs. — There  was  no  act  of  Con- 
gress, previous  to  that  of  May  18,  1868  (11  United  States  Statutes,  290), 
covering  cases  of  the  altering  or  forging  of  documents  or  title  papers, 
or  the  utteriug  or  publishing  them  as  true,  for  the  purpose  of  establish- 
ing against  the  United  States  a  claim  to  land  in  California.     U.  8,  v. 

Beese,  629. 

See  Fatknts  1,  San  Fbancisco. 

MINES  AND  MINING. 

1.  LocATOB  OF  Mining  Claim. — Under  the  mining  laws  of  the  United  States, 
the  locator  of  a  mining  claim  becomes  the  assignee  of  the  United  States, 
and  so  long  as  he  complies  with  the  conditions  imposed  by  them  and  the 
license  to  occupy  remains  in  force,  the  right  of  the  locator  to  the  pos- 
session of  the  land,  and  to  appropriate  to  his  own  use  the  minerals 
therein,  is  full  and  complete;  and  he  need  not  take  any  step  to  purchase 
the  same  unless  he  thinks  proper.    Chapman  v.  Toy  Long,  28. 
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2.  Chinambn,  Rights  op  in  the  Unitbd  Status. — Article  VI  of  the  Treaty 

of  July  28,  1868,  with  Chiu'a,  in  effect  aecures  to  Chinamen  the  right  to 
reside  in  the  United  States  npon  the  same  terms  as  the  subjects  of  Great 
Britain  and  France,  and  this  implies  the  right  to  follow  any  lawful  pur- 
suit or  calling  not  prohibited  to  the  subjects  of  these  two  powers.    Id, 

3.  Placsb  Claims. — Placer  claims  may  be  located  and  occupied  jointly.  Id, 

4.  JuBiSDicTioN  OP  Mining  Claims. — Where  the  only  questions  to  be  liti- 

gated in  suits  to  determine  the  right  to  mining  claims  are,  as  to  what  are 
the  local  laws,  rales,  regulations  and  customs  by  which  the  rights  of  the 
parties  are  governed,  and  whether  the  parties  have  in  fact  coufoi*med  to 
such  local  laws  and  customs,  the  courts  of  the  United  States  have  no 
jurisdiction  of  the  cases  under  the  provisions  of  the  act  giving  jurisdic- 
tion in  suits  "  arising  under  the  Constitution  and  laws  of  the  United 
States."  Trafton  v.  Nougues,  178. 
6.  Vein  and  Lode  Defined. — The  terms  "vein"  and  "lode"  as  used  by 
miners,  and  in  the  mining  acts  of  Congress,  are  applicable  to  any  zone 
or  belt  of  mineralized  rock  lying  within  boundaries  dearly  separating  it 
from  the  neighboring  rock.     The  Eureka  Case,  302. 

6.  Objections  to  Patent  to  Mining  Claim,  when  Made. — Under  the  min- 

ing acts  of  Congress,  where  one  is  seeking  a  patent  for  his  mining  loca- 
tion, and  gives  the  prescribed  notice,  any  other  claimant  of  an  unpat- 
ented location  objecting  to  the  patent  on  account  of  extent,  or  form,  or 
because  of  asserted  prior  location,  must  come  forward  with  his  objec- 
tions and  present  them,  or  he  will  be  afterward  precluded  from  objecting 
to  the  issue  of  the  patent.    Id, 

7.  DocTBiNB  OP  Relation  not  Applioable  to  Miniko  Patent. — The  doc- 

trine of  "  relation  "  cannot  be  applied  so  as  to  cut  off  the  rights  of  the 
earlier  patentee  under  a  later  location.    Id. 

8.  Same— Silence  op  First  Locator  a  "Waiveb. — The  silence  of  the  first 

locator  when  a  subsequent  locator  applies  for  a  patent  is,  under  the  stat- 
ute, a  waiver  of  his  priority.    Id, 

9.  Pbovision   as  to   Parallel  Lines  Dibkctobt. — ^The  provision  of  the 

statute  of  1872,  requiring  the  lines  of  each  claim  to  be  parallel  to  each 
other  is  merely  directory,  and  no  consequence  is  attached  to  a  deviation 
from  its  direction.    Id. 

10.  End  Lines  to  Mining  Claim  Implied  in  Act  op  1866. — "End  lines" 

are  not  named  in  the  act  of  1866,  but  they  are  necessarily  implied  in  it. 
By  allowing  a  certain  number  of  feet  on  a  ledge,  the  mining  law  meant 
that  a  locator  might  follow  his  vein  for  that  distance  on  the  course  of  a 
ledge,  and  to  any  depth  within  that  distance.     (14  Stat.  251.)    Id, 

11.  Pbesumptions  as  to  Opficial  Duties. — The  presumption  of  law  is,  that 

the  officers  charged  with  the  supervision  of  applications  for  mining 
patents  do  their  duty.  If,  under  any  circumstances,  a  patent  for  a  min- 
ing location,  issued  after  the  passage  of  the  act  of  1872,  may  be  valid 
without  the  parallelism  of  lines  required  by  that  act,  the  law  will  pre- 
sume that  such  circumstances  existed.    Id. 

12.  Lode  mat  be  followed  on  Dip,  not  on  Vein  beyond  End  op  Claim. — 
The  patents  allowed  by  these  acts  do  not  authorize  the  patentee  to  fol- 
low the  vein  outside  of  the  end  lines  of  the  claim  vertically  drawn  down 
through  the  lode;  but  authorize  him  to  follow  his  vein  with  its  dips, 
angles  and  variations  to  any  depth,  though  it  may  enter  the  land  lying 
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on  the  side  of  the  claim.  Lines  drawn  down  vertically  through  the  ledge 
or  lode,  at  right  angles  with  a  line  repre^nting  the  course  at  the  ends  of 
the  clainiAut's  line  of  location,  will  carve  out  a  section  of  the  ledge  or 
lode  within  which  he  is  permitted  to  work,  and  oat  of  which  he  calinot 
pass.    Id, 

13.  MiKiNo  A  GIB  OF  1866  AND  1872  Gonstbued. — The  act  of  1866  allowed  so 

many  lineal  feet  of  the  particular  lode  located  and  surface  ground  for 
the  convenient  working  thereof.  The  act  of  1872  granted  certain  sur- 
face ground  and  the  particular  lode  located  and  all  other  lodes,  the  top 
or  apex  of  which  lies  within  the  surface  lines,  subject  to  the  limitation 
that  in  following  the  lodes  to  any  depth,  the  miner  shall  be  confined  to 
such  portions  thereof  as  lie  between  vertical  planes  drawn  downward 
through  the  end  lines  of  his  location.  The  act  of  1872  in  terms  annexes 
this  condition  to  the  possession  not  only  of  claims  subsequently  located, 
but  to  the  possession  of  those  previously  located.     (17  Stat.  91.)    Id. 

14.  Agrekment  Con8tbubd>- Dividino  Line  follows  Dip. — In  the  case  of 
lode  claims,  a  dividing  line  between  them,  fixed  by  agreement,  upon  the 
surface  at  a  given  point,  or  for  a  given  distance,  must  be  extended  along 
the  dip  of  the  lode,  so  far  as  that  goes,  and  must  necessarily  divide  all 
that  the  location  on  the  surface  carries,  or  it  will  not  constitute  a  boun- 
dary between  the  claims.    Id. 

15.  Miming  Laws  and  Glaihs. — Where  a  mining  claim  is  made  and  actually 

possessed  and  worked  for  several  years,  the  claim  and  location  being 
generally  recognized  as  valid  by  the  miners  in  the  vicinity,  the  title  of 
the  claimant  is  good,  even  though  the  location  may  not  have  been  orig- 
inally made  in  strict  accordance  with  the  mining  rules  in  force  at  the 
time,  especially  so  as  between  the  co-claimants  and  their  grantees. 
Kimwy  v.  Con.  Va.  M.  Co,,  382. 

16.  Deobbk  without  Allegations  to  Support  It. — Where  in  an  action 

under  the  statute  of  Nevada,  by  a  portion  of  the  owners  in  possession  of 
a  mining  claim  against  parties  out  of  posAession,  to  determine  an  ad- 
verse claim  on  a  complaint  alleging  only  title  and  possession  in  plaint- 
iffs, and  the  adverse  claim  of  defendants,  a  decree  had  been  rendered  in 
favor  of  the  complainants;  and  at  a  subsequent  term  of  the  court,  with- 
out further  intermediate  proceedings,  a  supplemental  decree  was  eu> 
teved,  purporting  to  be  by  consent,  adjudging  the  title  to  the  north 
twenty  feet  to  be  in  two  of  the  plaintiflfs,  and  that  the  title  to  the  re- 
maining portion  of  the  claim  remained  in  all  the  plaintiffs,  according  to 
their  respective  rights:  Etld,  that  the  supplemental  decree  is  void,  as  a 
decree  of  the  court,  on  the  grounds:  1.  That  there  are  no  allegations  in 
the  pleadings  or  record  upon  which  to  base  it;  2.  That  it  was  made  after 
the  rights  of  the  parties  had  been  adjudicated,  and  the  case  had  been 
fully  ended,  and  the  term  of  the  court  thereafter  finally  adjourned;  3. 
That  a  portion  of  the  co-owners  were  not  parties  to  the  proceedings  and 
their  interests  could  not  be  affected.    Id. 

17.  Same. — Such  supplemental  decree,  where  treated  as  valid,  and  pubse- 

quently  acquiesced  in  for  several  years  by  the  parties  interested,  may 
possibly  be  regarded  as  written  evidence  of  an  agreement  to  partition 
upon  the  terms  specified  in  the  decree.    Id» 

18.  Same. — Kinney,  the  principal  plaintiff  in  the  case,  since  said  decree;  and 

Kinney  and  the  defendants  in  this  case  in  the  transaction  now  in  ques- 
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tion,  hnving  noted  upon  the  hypothesis  that  twenty  feet  were  set>off  to 
Kinney  and  Welton  in  sereralty,  by  said  supplemental  decree,  without 
any  mistake  of  fact  on  Kinney's  part,  and  this  being  the  only  hypothesis 
npon  which  defendants  can  obtain  all  the  interest  in  said  mine,  which 
they  have  purchased  from  Kinney  and  his  grantees,  and  paid  for,  equity 
requires  that  the  court  should  act  upon  the  same  hypothesis,  and  there 
is  no  such  mistake  as  a  oourt  of  equity  wtll  correct.    Id. 

19.  MisTAKSs  voB  AMD  AGAINST  Gbantob. — If  a  partyi  in  making  a  conveyance 

of  one  part  of  a  mining  claim,  makes  a  mistake  against  himself  as  to  the 
amount  conveyed,  and  in  another  part  of  the  same  conveyance  makes  a 
mistake  in  his  favor  of  a  corresponding  amount  in  another,  portion  of 
the  same  mine,  and  the  grantee  obtains  no  more  in  the  aggregate  than 
he  purchased  and  paid  for,  the  equities  are  equal,  and  a  oourt  of  equity 
will  not,  on  the  application  of  the  grantor,  reform  the  conveyance  by 
correcting  the  mistake  against  him,  to  the  injury  of  the  other  party  upon 
the  entire  transaction.     Id. 

20.  Unstampbd  Convktancks  and  Sobsequent  Stamped  Gonvbtancrs. — 
Where  a  party,  while  the  acts  of  Congress  requiring  conveyances  to  be 
stamped  are  in  force,  makes  a  conveyance  without  affixing  a  stamp 
thereto,  and  the  grantee  in  such  unstamped  conveyance  conveys  subse- 
quently by  deed,  duly  stamped  and  in  all  respects  valid,  the  grantee 
under  the  deed  properly  stamped  takes  the  title  unaffected  by  the  failure 
to  stamp  the  prior  deed.    Id. 

21.  Unstamped  Conveyance  Bepudiated— Equitt. — Where  K.  conveyed 
interests  in  a  mining  claim  to  W.  and  M.,  respectively,  by  unstamped 
conveyances,  who  afterward  conveyed  the  same  to  C.  by  conveyances 
good  in  form,  and  K.  afterward  conveys  his  remaining  interest  to  C, 
and  then  filed  a  bill  in  equity  against  G.  to  correct  an  alleged  mistake  in 
the  latter  conveyance,  on  the  ground  that  he  conveyed  more  than  was 
intended,  and  in  order  to  make  out  the  mistake  it  is  necessary  to  repu- 
diate his  former  unstamped  conveyances  to  W.  and  M.,  a  court  of  equity 
will  not  correct  the  mistake  in  order  to  allow  him  to  avail  himself  of  the 
advantages  to  result  from  repudiating  his  prior  unstamped  conveyances. 
Equity  requires  that  he  should  make  good  his  prior  void  conveyances; 
and  he  who  asks  equity  must  do  equity.    Id. 

MISTAKE. 
See  Equity,  20>26,  28-29. 

MORTGAGE. 

1.  MoKiOAOE. — In  Oregon  a  mortgage  is  a  mere  security,  and  the  mortgagor, 

both  before  and  after  condition  broken,  is  the  owner  of  the  premises, 
subject  to  the  lien  of  the  mortgage,  and  he  cannot  be  deprived  of  the 
possession  of  the  same  against  his  will  otherwise  than  by  foreclosure 
and  sale.     WitherW  v.  fViberg,  232. 

2.  Mobtoaobe,  Right  of. — A  mortgagee  has  no  right  or  authority  to  take 

possession  of  the  mortgaged  premises  and  hold  the  same  for  the  satis- 
faction of  his  debt  without  the  consent  of  the  mortgagor.    Id. 

3.  Fbivolous  Plea. — A  plea  stating  that  the  defendant  is  in  possession  as 

assignee  of  an  unsatisfied  mortgage,  but  which  does  not  allege  that  he 
entered  with  the  assent  of  the  mortgagor  is  frivolous,  but  not  sham  or 
redundant.    Id. 
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4.  EsTATK  OB  Bight  or  PoflSBsnoii. — ^The  natme  and  dmrntaon  of  an  enUte 
lieeDse  or  right  to  the  ponemon,  how  pleaded  within  the  meaning  of 
section  316  Or.  Cir.  Code.    Id. 

6.  HoBTOAOB. — A  snit  upon  a  mortgage  ia  not  a  amt  for  the  determination  of 
any  right  to  or  interest  in  real  property,  bat  simply  a  snit  upon  a  sealed 
instrument  to  enforce  a  Hen  for  the  payment  of  the  debt  which  it  is 
given  to  secure,  and  is  therefore  barred  within  ten  years  from  the  time 
the  cause  of  action  aecruea     Eubanfcs  ▼.  Leveridgef  874. 

6.  Samr. — Absence  of  the  mor^;agor  from  the  State,  when  or  after  the  cause 
of  suit  accrues  upon  a  mortgage,  does  not  suspend  or  prevent  the 
statute  of  limitations  from  running  against  a  suit  to  foreclose  the 
same.    Id. 

KEGOOENCE. 

1.  "  Srsh  Dahobbs  " — CoNTBiBaTOBT  Nboliockcb. — ^Where  a  passenger  vol- 
untarily encounters  "a  seen  danger,"  and  receives  an  injury  in  conse- 
quence of  his  own  carelessness  or  awkwardness:  BM,  that  he  is  guilty 
of  contributory  negligence,  and  cannot  recover.    Ship  Anglo-Norman^ 

185. 

See  Equitt,  27;  Gboobb,  vro.,  1-3. 

NOTICE. 

1.  Fubchasebs  Cbaborablb  with  KonoB  or  Facts  Disolosbd  bt  Docu- 

MBNTS  THBouoH  WHICH  THB  Tni.B  IS  Tbacbd. — Where  a  purchaser  of 
land  cannot  make  out  his  title  except  through  an  instrument  which  leads 
to  a  particular  fact,  he  is  chargeable  with  notice  of  such  fact.  Accord- 
ingly where  a  patent  of  the  United  Stetes,  upon  confirmation  of  a  Mex- 
ican grant,  recites  a  transfer  of  the  grantee's  interest  to  the  patentee  by 
an  administrator,  a  purchaser  from  the  patentee  is  chargeable  with  no* 
tice  of  the  character  of  the  conveyance  of  the  administrator,  and  the 
proceedings  upon  which  it  was  made.    Hardy  v.  Harbin,  536. 

2.  PiTBCHASB  or  Land — Noncic  or  Abvbbsb  Glahc. — ^Though  a  person  pays 

full  value  for  land,  and  after  inquiry  supposes  he  is  getting  a  good  title, 
yet  if  he  is  aware  of  an  adverse  claim,  which  afterward  proves  to  be 
valid,  he  cannot  protect  himself  on  the  plea  of  having  been  a  bona  fidt 
purchaser.    Norton  v.  Meader,  603. 

See  Equitt,  30,  36. 

OFFICIAL  BOND. 

1.  LiABiLTTT  ON  OmoiAL  BoND  or  CoLLKcioB  or  CcTSTOiCB. — A  boud  given 

by  a  collector  of  customs  for  the  faithful  discharge  of  the  duties  of  his 
office,  under  the  act  of  Congress  of  March  2,  1799  (1  United  States  Stat- 
utes, 705),  if  given  after  he  assumes  office,  binds  the  sureties  for  the 
acts  of  the  collector  prior  to  its  date.     U.  8.  v.  JEZ/w,  590. 

2.  LuBiLiTT  ON  Bond  or  Collkotob  as  Fiscal  Aobnt. — ^The  act  of  Congress 

of  August  6,  1846  (9  United  SUtes  Statutes,  60),  relating  to  the  official 
bond  of  a  collector  of  customs  as  a  depositary  of  the  public  moneys  and 
fiscal  agent  of  the  United  States,  contemplates  security  against  future 
responsibility  and  not  for  past  transactions.    Id. 

3.  Statutobt  Bond  onlt  Bindino  whbn  within  Statdtk.— Where  a  statu- 

tory bond  goes  beyond  the  requirements  of  the  statute,  it  is  for  the  excess 
without  obligatory  force.    Id. 
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4.  Lllbzlitt  on  Offioi4Ii  Bond  in  Gabs  or  Niw  ApponmcaMT. — Where  a 
collector  of  customs,  appointed  by  the  President  daring  a  recess  of  the 
senate,  gave  a  bond  for  the  faithful  discharge  of  his  duties  as  collector, 
and  also  as  a  depositary  of  public  moneys  and  fiscal  agent  of  the  United 
States,  and  afterward  he  was  newly  appointed  to  the  same  office  by  and 
with  the  adyice  and  consent  of  the  senate:  Sfld^  that  the  sureties  on 
the  bond  were  not  liable  for  acts  of  their  principal,  done  after  he  ac- 
cepted his  new  appointment.    Id. 

See  FBBS0icFnoii8,  1;  Libotations  or  AcnoMs,  2. 

ONUS  PEOBANDI. 
See  BuBDBN  of  Pboof. 

PABOL  CONVEYANCES. 

1.  Pabol  Contktance  of  a  Mining  Claim  YAiiiD. — In  early  days,  in  Nevada, 

the  actual  transfer  of  the  possession  of  a  mining  claim  with  a  view  of 
passing  the  title  followed  by  an  actual  possession  of  the  transferee,  acqui- 
esced in  by  the  party  transferring  it,  was  a  valid  transfer  of  such  claim. 
Any  other  ruling  would  disturb  many  old  and  valuable  titles  on  the  Corn- 
stock  lode.    Kinney  v.  Con,  Va,  M.  Co,^  385. 

2.  The  Utah  Statcttb  of  Convktamcb  of  January  18,  1855,  had  no  applica- 

tion to  mining  claims.    Id. 

See  Equity,  18;  Convetancks,  1. 

PABTIES. 
See  Equitt,  33. 

PABTNEBSHIP  AND  PABTNEBS. 
See  Equitt,  38-40. 

PASSEN6EBS. 

1.  CoNTiNXTons  Emigbant  Passage. — A  contract  for  **  one  continuous  emi- 

grant passage  from  Omaha  to  San  Francisco,"  is  not  a  contract  to  carry 
one  person  from  Omaha  to  an  intermediate  station,  and  a  second  to  an- 
other station,  and  so  on,  but  only  a  contract  to  carry  the  same  person 
through  the  entire  route.    Cody  v.  (7.  P.  R.  R.  Co.,  114. 

2.  Cabbieb  of  Passbmobbs. — ^The  carrier  of  passengers  is  bound  to  exact 

care  in  providing  the  proper  means  of  approaching  his  vessel,  and  of 
ascending  to  or  descending  from  it.  But  this  duty  only  arises  where  by 
contract  or  usage  he  is  required  to  be  in  readiness  to  receive  his  passen- 
gers.   Ship  Anglo- Norman f  185. 

3.  "Seen  Danokbs  '* — Contbibutobt  Negliobnob. — Where  a  passenger  vol- 

untarily encounters  "a  seen  danger,"  and  receives  an  injury  in  oonse- 
quenoe  of  his  own  carelessness  or  awkwardness:  Held,  that  he  is  guilty 
of  contributory  negligence,  and  cannot  recover.    Id. 

PATENT  BIGHTS. 

1.  Extent  of  Nichoiaon'b  Claim  in  his  Patent.— Nicholson,  in  his  patent, 
makes  no  claim  to  the  exclusive  use  of  blocks  or  ol  gravel  and  tar  be- 
tween or  over  them,  or  of  any  of  the  separate  parts  which  go  to  make 
47 
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np  the  stmoiare.  What  he  claims  as  his  invention  is  the  comhhiing  of 
the  foundation  of  the  pavement  with  blocks,  or  blocks  and  strips  of 
'  board,  these  being  so  arranged  as  to  form  cells  or  channels,  with  wooden 
bottoms,  for  the  reception  of  broken  stone  or  gravel  and  tar.  Iflcholaon 
Pavement  Co,  v.  Hatch,  €92. 

2.  Thk  Fatkmt  not  Infbinoed  bt  thb  Usb  or  Onk  of  thbsb  Pasib  wiTHOTrr 

THiB  Othics. — The  patent  is  not  infringed  unless  the  foundation  and 
blocks  are  used  by  the  defendant  in  a  similar  combination.  The  ase  of 
one  of  them  without  the  other,  though  all  the  other  necessary  elements 
in  the  formation  of  the  pavement  ard  employed,  violates  no  right  of  the 
patentee.    Id. 

3.  A  Favkmbnt  Similab  im  Extbbmal  Appbabamgb  not  Neobsbabily  am  Im- 

TBiNOBHENT  OF  THB  NicBOiiSON  Fatknt.-A  pavement  presenting  an 
external  appearance  similar  to  that  of  the  patentee,  but  in  which  the 
blocks  are  placed  directly  upon  the  graded  earth,  no  boards  or  other 
foundation  being  interposed,  is  not  an  infringement  of  the  Nicholson 
patent.    Id. 

PATENTS. 

1.  MEANDBBiNa  Stbeam— CoNSTBUCTioN  OF  Patbnt.— Where  the  line  as  de- 

scribed in  a  patent  goes  to  a  station  in  the  center  of  a  creek;  thence 
"  meandering  down  the  cre^  *'  upon  a  specified  course  for  a  designated 
distance  to  a  station ;  thence  on  courses  and  distances  from  station  to 
station  along  the  general  course  of  the  creek,  but  actually  crossing  and 
recrossing  several  times  for  a  number  of  courses  to  a  designated  station; 
"thence  leaving  the  creek,"  etc.,  the  creek  through  all  its  sinuosities 
will  be  regarded  as  the  line  intended,  although  it  does  not,  through  its 
entire  course,  correspond  to  the  straight  lines  run  in  exact  accordance 
with  the  courses  and  distances.  Bills  v.  EousUmt  195.  (^uicksUcer  M. 
Co.  V.  Hicks,  688. 

2.  iNJXTNcnoN — Patents. — ^The  infringement  of  a  patent  will  not  be  injoined 

after  the  expiration  of  the  term  for  which  the  patent  issued.  Vaughan 
V.  C.  P.  R.  Co.,  280. 

3.  Bbmbdibs  fob  Infbinobmbnt  of  Patents. — In  a  proper  case  the  patentee 

has  an  election  of  remedies  for  an  infringement  of  his  patent:  1.  By  an 
action  at  law  for  the  actual  damages  sustained;  and,  2.  Where  profits 
have  accrued  from  the  sale  or  use  of  the  invention,  by  a  suit  in  equity 
for  an  account  of  the  actual  profits  realized.    Id, 

4.  Bbmkdy  at  Law,  when  Exglusivb.  —  If  the  invention  is  such,  that  in 

the  nature  of  things  there  can  be  no  profits  in  any  just  legal  sense  of 
the  term,  and  the  limit  of  the  injury  for  the  use  of  the  invention  must 
necessarily  be  the  value  of  the  license  fee,  the  patentee  has  a  full,  speedy, 
complete  and  adequate  remedy  at  law,  and  a  court  of  equity  will  not 
sustain  a  bill  for  an  account.    Id. 

5.  BiUi  OF  DiBoovEBT. — lu  a  bill  of  discovery  purely  in  aid  of  an  action  at 

law,  it  must  be  alleged  that  the  facts  sought  to  be  discovered  are  material 
to  the  complainant's  case,  and  that  the  discovery  of  them  by  defendant 
is  indispensable  as  proofs.  Id. 
6w  Bailwat  Bbakbs — Pbofitb. — Where  a  patent  is  for  an  improvement  in 
the  mode  of  operating  brakes  for  railway  carriages,  the  only  injury  sus- 
tained by  the  infringement  in  the  use  of  the  invention  is  the  loss  of  the 
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▼aloe  of  the  Uoense  fee  for  the  number  of  brakes  used;  and  for  this 
injury  an  action  at  law  famishes  a  full,  complete  and  adequate  remedy. 
Id. 

7.  Samk. — In  each  case  there  can  be  nothing  tangible  or  appreciable  in  the 

nature  of  profits  in  any  proper  legal  sense,  realized  by  an  infringer,  and 
a  snit  in  eqnity  for  an  account  cannot  be  maintained.    Id, 

8.  DniUBBBB'-OoLOBABLB  Allkoatioms. — Ji  mere  colorable  general  allega- 

tion of  profits  aoomed  from  the  use  of  an  iuTontion,  will  not  be  suffi- 
cient to  sustain  a  bill  in  equity  for  an  account,  and  where,  from  the 
nature  of  the  invention  alleged,  it  can  be  seen  by  the  court  from  the  bill 
that  there  cannot  possibly  be  any  profits  of  a  character  to  justify  charg- 
ing the  defendant  as  trustee,  a  demurrer  will  be  sustained  and  the  bill 
dismissed  without  putting  the  parties  to  the  expense  of  proofs  and  a 
hearing.    Id. 

9.  OBJBonoMS  TO  Patent  to  Mining  Claim,  when   Made.  —  Under  the 

mining  acts  of  Congress,  where  one  is  seeking  a  patent  for  his  mining 
location,  and  gives  the  prescribed  notice,  any  other  claimant  of  an  un- 
patented location  objecting  to  the  patent  on  account  of  extent,  or  form, 
or  because  of  asserted  prior  location,  must  come  forward  with  his  objec- 
tions and  present  them,  or  he  will  be  afterward  precluded  from  objecting 
to  the  issue  of  the  patent.     The  Eureka  Case,  302. 

10.   DOCTBINB  OF  BkLATION  NOT  APPLICABLE  TO  Ml^INQ  PATENT.— The  doc- 

trine  of  *'  relation  "  cannot  be  applied  so  as  to  cut  o£f  the  rights  of  the 
earlier  patentee  under  a  later  location.    Id, 

11.  Same— SiLBNOE  of  Fibst  Looatob  a  Waiyeb.— The  silence  of  the  first 

locator  where  a  subsequent  locator  applies  for  a  patent  is,  under  the 
statute,  a  waiver  of  his  priority.    Id. 

12.  Pbovision  as  to  Paballel  Lines  Dibbotobt. — The  provision  of  the 

statute  of  1872,  requiring  the  lines  of  each  claim  to  be  parallel  to  each 
other  is  merely  directory,  and  no  consequence  is  attached  to  a  deviation 
from  its  direction.    Id. 

13.  End  Likes  to  MiNma  Claim  Implied  in  Aot  of  1866. — "End  lines" 
are  not  named  in  the  act  of  1866,  but  they  are  necessarily  implied  in  it. 
By  allowing  a  certain  number  of  feet  on  a  ledge,  the  mining  law  meant 
that  a  locator  might  follow  his  vein  for  that  distance  on  the  course  of  a 
ledge,  and  to  any  depth  within  that  distance.    (14  Stat.  251.)     Id. 

14.  Lode  mat  be  followed  on  Dip,  not  on  Vein  bktond  End  of  CLAiM.—The 

patents  allowed  by  these  acts  do  not  authorize  the  patentee  to  follow 
the  vein  outside  of  the  end  lines  of  the  claim  vertically  drawn  down 
through  the  lode;  but  authorize  him  to  follow  his  vein  with  its  dips, 
angles  and  variations  to  any  depth,  though  it  may  enter  the  land  lying 
on  the  side  of  the  claim.  Lines  drawn  down  vertically  through  the  ledge 
or  lode,  at  right  angles  with  a  line  representing  the  course  at  the  ends 
of  the  claimant's  line  of  location,  will  carve  out  a  section  of  the  ledge  or 
lode  within  which  he  is  permitted  to  work,  and  out  of  which  he  cannot 
pass.    Id. 

15.  Mining  Acts  of  1866  and  1872  CoNSTBtTED.— The  act  of  1866  allowed  so 

many  lineal  feet  of  the  particular  lode  located  and  surface  ground  for 
the  convenient  working  thereof.  The  act  of  1872  granted  certain  surface 
ground  and  the  particular  lode  located  and  all  other  lodes,  the  top  or 
apex  which  lies  within  the  surface  lines,  subject  to  the  limitation  that  in 
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following  the  lodes  to  any  depth,  the  miner  shall  be  confined  to  sach 
portions  thereof  as  lie  between  vertical  planes  drawn  downward  throagh. 
the  end  lines  of  his  location.  The  act  of  1872  in  terms  annexes  this  con- 
dition to  the  possession  not  only  of  claims  subseqnently  located,  bat  to 
the  possession  of  those  previously  located.  (17  Stat.  91.)  Id, 
16.  Patent  undbb  Mbxigan  Gbant — Evidbnor  of  What. — ^A  patent  issued 
by  theUnit-ed  States  for  land  granted  by  the  former  government  is  evi- 
dence that  the  title  had  passed  by  the  grant  from  the  former  govern- 
ment, or  that  such  equities  had  existed  under  that  government  in  favor 
of  the  alleged  grantee  as  to  require  or  justify  the  cession  of  the  title,  and 
also  that  by  conveyances  r^[ular  on  their  face,  the  legal  title  had  appar- 
ently passed  from  the  grantee  to  the  claimant;  but  it  does  not  affect  any 
equitable  relations  of  the  holders  of  subsequent  conveyances  from  the 
grantee  to  each  other,  or  to  third  parties.    Id, 

See  Pbksuicptionb,  2. 

PERJUBY. 

1.  Can  Pxbjubt  bk  Goumittkd  undbb  Void  Indictmbnt  ? — It  seems  that 
an  indictment  found  for  an  act  which  does  not  constitute  an  offense 
under  the  laws  of  the  United  States,  is  still  "a  suit,  controversy,  matter 
or  cause  depending,"  in  which  perjury  may  be  committed.  U.  8.  v. 
Beese,  629. 

PERILS  OF  THE  SEA. 
See  Common  Cabbzbbs,  2. 

PIRACY. 

1.  Pbizb  of  Wab. — Where  a  vessel  was  fitted  out  within  a  loyal  State,  for 

the  purpose  of  cruising  against  the  commerce  of  the  United  States,  under 
a  letter  of  marque,  issued  by  the  government  of  the  soHsalled  Confed- 
erate States,  and  was  seized,  libeled  and  condemned  on  the  instance 
side  of  the  court:  Held,  that  the  officers  and  crew  of  a  United  States 
man  of  war,  who  aided  in  the  seizure,  were  not  entitled,  under  the  act 
of  April  13,  1800,  to  a  share  of  the  proceeds  as  prize  of  war.  Schooner 
Chapman,  501. 

2.  PiBAOT. — Neither  were  they  entitled  to  such  share  under  the  act  of 

August  5,  1861,  as  of  a  vessel  fitted  out  for  the  commission  of  acts  of 
piracy — the  piracy  referred  to  in  that  act  being  piracy  under  the  laws 
of  nations.    Id, 

PLEADING. 

1.  FXiBA  OF  FoBMEB  JuDOMBNT. — In  a  plea  of  a  former  judgment  in  an  action 

at  law,  it  is  a  sufficient  description  of  the  cause  of  action  in  the  first 
action  to  allege  that  it  was  identical  with  that  stated  in  the  complaint  in 
the  action  pending.     Wythe  v.  City  of  Salem,  88. 

2.  CoNVBTANOB  Fbndbntb  LiTB. — Where  in  nn  action  to  recover  land,  the 

plaintiff  conveys  to  a  stranger  the  premises  in  controversy,  pendente  lUe, 
under  the  Code  of  Procedure  of  the  State  of  California,  the  action  may 
be  prosecuted  to  judgment  in  the  name  of  the  original  party;  and  such 
conveyance  cannot  be  set  up  by  way  of  supplemental  answer  to  defeat 
a  recovery  of  the  possession.  French  v.  Edwards,  125. 
8«  SupFiiBMBNTAL  Answbbs. — Supplemental  answers  are  in  the  nature  of  pleas 
puis  darrdn  continuance  under  the  former  practice,  and  like  such  pleas. 
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shoald  be  interposed  at  the  flrat  opportunity  after  coming  to  the  knowl- 
edge of  the  parties.    Id. 

4.  Samk. — Where  pending  an  action  matter  has  arisen  constituting  a  good 

technical,  though  an  inequitable  defense,  which  the  defendant  haying 
notice,  has  for  several  years  neglected  to  plead,  one  trial  having  inter- 
vened, the  court  after  such  delay,  in  the  exercise  of  its  discretion,  will, 
on  the  ground  of  laches,  refuse  leave  to  file  a  supplemental  answer  set- 
ting np  such  matter  as  a  defense.    Id. 

5.  Galifobnia  Godb  Civil  Pbocedubk. — Section  367  construed. 

6.  JoiNDKB  or  Causes  of  Action. — Under  the  Oregon  Civil  Code  (sec.  91)  a 

plaintiff  in  an  action  to  recover  the  possession  of  a  particular  tract  of 
land  is  not  entitled  to  join  parties  as  defendants,  who  occupy  in  sev- 
eralty distinct  parcels  of  said  tract;  and  if  he  does  so  join  them,  and 
the  fact  does  not  appear  upon  the  face  of  the  complaint,  the  defendants 
may  plead  it  in  abatement  of  the  action.     Gibbons  v.  Martin,  206. 

7.  Samk  Subject.- -The  rule  in  such  cases  at  common  law.    Id, 

8.  Whkrb  Defendants  Msbb  Tbbspassebs. — Semble,  if  the  defendants  are 

mere  trespassers  or  squatters  without  color  of  right  or  definite  claims  to 
distinct  parcels  or  established  or  visible  boundaries,  they  may  be  joined 
in  one  action.    Id. 

9.  Plea  in  Abatement. — A  plea  in  abatement  pleaded  with  matter  to  the 

merits  is  considered  waived  or  abandoned.     DouoeU  v.  CardvotU^  217. 

10.  Fbivolous  Flea. — A  plea  stating  that  the  defendant  is  in  possession  as 
assignee  of  an  unsatisfied  mortgage,  but  which  does  not  allege  that  he 
entered  with  the  assent  of  the  mortgagor,  is  frivolous,  but  not  sham  or 
redundant.     WUherW,  v.  Wlberg,  232. 

11.  Estate  ob  Eiqht  of  Possession. — The  nature  and  duration  of  an  estate 
license  or  right  to  the  possession,  how  pleaded  within  the  meaning  of 
section  316  Oregon  Civil  Code.    Id. 

See  Equity,  17,  19;  Limitations  of  Actions,  12. 

POSSESSION. 
See  Ejectment,  8-9. 

PRACTICE. 
1.  Residence. — A  person  temporarily  residing  or  sojourning  at  Honolulu, 
as  United  States  commissioner  to  the  Hawaiian  government,  is  a  non- 
resident of  the  State,  within  the  meaning  of  subdivision  3  of  section  30 
of  the  Oregon  Code  of  1854,  authorizing  the  service  of  summons  by  pub- 
lication, in  certain  cases  where  the  defendant  is  not  a  resident  of  the 
territory.    CoUinson  v.  Teal,  241. 

See  Removal  or  Causes. 

PREFERRED  DEBTS. 
See  Estates  of  Deceased  Pebsons. 

PRESUMPTIONS. 
1.  Pbesumftion. — H.  was  appointed  superintendent  of  Indian  affairs  to  suc- 
ceed himself,  and  at  the  date  of  the  execution  of  his  second  bond  there 
was  a  balance  due  the  United  States  of  the  moneys  received  by  him 
under  his  first  bond:  Hdd,  that  there  could  be  no  presumption  that  this 
sum  had  been  illegally  appropriated  by  the  officer,  but  the  fact  must  be 
proved  by  the  party  claiming  or  alleging  it;  and  that  in  the  absence  of 
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such  proof,  the  presumption  is  that  this  balance  was  then  in  the  hands 
of  the  officer,  to  be  applied  and  accounted  for  under  his  second  bond. 
U.  8.  Y,  Earhart,  245. 
2.  pBBScrifPTioNs  AS  TO  OvFioiAii  DuTiBs.—The  presumption  of  law  is  that 
the  officers  charged  with  the  supervision  of  applications  for  mining 
patents,  do  their  duty.  If,  under  any  circumstances,  a  patent  for  a  min- 
ing location,  issued  after  the  passage  of  the  act  of  1872,  may  be  yalid 
without  the  parallelism  of  lines  required  by  that  act,  the  law  will  pre- 
sume that  such  circumstances  existed.     The  Eureka  Case,  302. 

3.   DiBTINOTION  BBTWKKN    CoUBTB  OV   ScTPKBIOB  AND  InFEBIOB  AuTHOBITT. — 

In  making  the  inquiry,  as  to  jurisdiction,  the  only  difference  rec- 
ognized between  courts  of  superior  or  general  authority  and  courts  of 
inferior  or  limited  authority  is  that  with  reference  to  the  former  jurisdic- 
tion is  presumed  until  the  contrary  appears;  but  with  reference  to  the 
latter,  jurisdiction  must  be  affirmatively  shown  by  parties  who  claim 
any  right  or  benefit  under  their  proceedings.     Oray  v.  Larrimore,  638. 

4.  Limitations  upon  Fbesumptions  in  Favob   of  Judomkntb  of  Sopbbiob 

GouBTS. — The  presumption  in  favor  of  the  judgments  of  superior  courts 
is  limited  to  jurisdiction  over  persons  within  Iheir  territorial  limits,  and 
to  proceedings  in  accordance  with  the  course  of  the  common  law. 
Wherever  it  appears,  either  from  the  record  or  by  evidence  outside,  that 
the  defendants  were  at  the  time  of  the  alleged  service  upon  them,  beyond 
the  reach  of  the  process  of  the  court,  the  presumption  ceases,  and  the 
burden  of  establishing  the  jurisdiction  over  them  is  thrown  upon  the 
party  who  invokes  the  benefit  of  the  judgment.  So,  too,  the  presump- 
tion ceases  when  the  proceedings  are  not  in  accordance  with  the  course 
of  the  common  law.    Id, 

5.  Fbbsumption  of  Law  as  to  Sanitt — Bubdbn  of  FaooF.—The  law  pre- 

sumes that  every  adult  man  is  sane,  and  possessed  of  the  absolute  right 
to  sell  and  dispose  of  his  property  in  whatever  way  he  may  choose— his 
will,  in  every  case,  standing  as  the  reason  of  his  conduct.  Whoever  de- 
nies his  sanity  must  establish  the  position;  the  burden  of  proof  rests 
upon  the  party  who  alleges  the  mental  derangement.  If  the  validity  of 
a  particular  act  is  assailed,  the  asssilant  must  establish  that  at  the  time 
the  act  was  done  the  insanity  existed.    Hall  y.  Unger,  672. 

6.  Pbesumftion  of  thb  Law  whebb  Habitual  Insanitt  is   Shown.— The 

fact  of  the  existence  of  a  prior  or  subsequent  lunacy,  except  where  it  is 
habitual,  does  not  suffice  to  change  the  burden  of  proof.  The  case  is, 
however,  otherwise  where  such  habitual  insanity  is  shown  to  have  ex- 
isted; then  the  presumption  is  that  the  party  was  insane  at  the  time,  and 
the  burden  of  proof  rests  with  those  who  allege  the  party's  competency. 
Jd. 

7.  Insanitt  Infebbbd  fbou  Gibgumbtances.  —  In  considering'  whether  a 

particular  act  assailed  for  the  alleged  insanity  of  the  party  was  valid  or 
not,  regard  must  be  had,  in  the  absence  of  direct  testimony  on  the  point 
to  all  the  attending  circumstances,  the  reasonableness  of  the  act  in  itseJf, 
and  its  approval  by  the  family  and  relations  of  the  party,    id. 

PRINGIPAL  AND  AGENT. 
1.  BuTBB  AND  Sellbb  NOT  Pbincipal  AND  AoENT. — Where  A.  agreed  to 
furnish  goods  to  B.,  at  schedule  prices,  less  a  certain  discount,  and  B 
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"was  to  pay  all  freight,  storage,  and  other  charges,  and,  at  the  end  of 
every  three  mouths,  was  to  settle  for  all  goods  sold  by  him  or  shipped 
from  his  warehouse,  by  giving  his  notes  for  the  stipulated  price,  and,  at 
tlie  end  of  a  year  from  the  date  of  the  agreement,  to  settle,  if  required, 
fox  all  goods  remaining  on  hand:  Held,  that  this  arrangement  created 
tlie  relation  of  seller  and  buyer,  and  not  that  of  principal  and  agent  or 
factor;  and  that  on  the  bankruptcy  of  B.,  A.  could  not  recover  from  his 
assignees  the  proceeds  of  goods  sold  by  B.  and  collected  by  them,  or 
notes  of  purchasers  of  such  goods  in  their  hands  as  assignees.  Be  Lin- 
forih,  370. 

PBIVITY. 
See  CoMMBBOB,  Intbsstatk,  bto.,  4. 

PRIZE  OF  WAR. 

1.  Prize  op  "Wab! — ^Where  a  yessel  was  fitted  out  within  a  loyal  State,  for 

the  purpose  of  cruising  against  the  commerce  of  the  United  States,  un- 
der a  letter  of  marqne,  issued  by  the  government  of  the  so-called  Con- 
federate States,  and  was  seized,  libeled  and  condemned  on  the  instance 
f>ide  of  the  court:  Held,  that  the  officers  and  crew  of  a  United  States 
man-of-war,  who  aided  in  the  seizure,  were  not  entitled,  under  the  act 
of  April  13,  1800,  to  a  share  of  the  proceeds  as  prize  of  war.  Schooner 
Chapman,  501. 

2.  PiBACY. — ^Neither  were  they  entitled  to  such  share  under  the  act  of  Au- 

gust 5,  1861,  as  of  a  vessel  fitted  out  for  the  commission  of  acts  of 
piracy — the  piracy  referred  to  in  that  act  being  piracy  under  the  laws  of 
nations.    Id. 

PROBATE  ACT. 
See  Estates  or  Dbckased  Pebsonb. 

PROCLAMATION. 
See  HABfeAB  CoBPUs,  23. 

PUBLICATION  OF  SUMMONS. 

1.  Sebvicb  by  Publication — Statutobt  Pbovibioms  to  be  Stbiotlt  FoI/- 

LOWED. — A  statute  authorizing  a  suit  to  be  commenced  against  a  non- 
resident upon  constructive  service  of  summons  by  publication,  is  in  dero- 
gation of  the  common  law,  and  its  provisions  must  be  strictly  pursued 
hi  order  to  sustain  the  judgment  recovered.  A  failure  to  comply  with 
any  of  its  requirements  will  be  fatal,  unless  cured  by  the  voluntary  ap- 
pearance of  the  party.  Oray  v.  Larrimore,  638. 

2.  Thb  Statute  of  Califobnia. — The  requisites  prescribed  by  the  statute  of 

California  to  obtain  an  order  for  the  construotiye  service  of  summons  in 
a  civil  action  by  publication,  and  the  proofs  required  to  show  such  ser- 
vice stated  and  considered  in  a  cause  involving  the  rights  of  a  purchaser 
under  the  judgment  as  against  the  defendant,  suing  after  the  reversal  of 
the  judgment  to  recoyer  back  the  property  sold  under  it.    Id, 

See  Pbaoteoe,  1. 

PUEBLO  AND  PUEBLO  LANDS. 
See  San  Fbamcibgo. 

QUITCLAIM  DEEDS. 
See  CoKTBTANaBB,  4-6. 
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BAILROADS. 

1.  R^iLBOAB— Thbouoh  Ticset. — M.  purchased  a  through  emigrant  ticket 

from  Baltimore  to  San  Francisco,  at  reduced  rates,  over  the  Union  and 
Central  Pacific  Bailroads  as  a  part  of  the  route.  The  contract,  contain- 
ing certain  limitations,  one  of  which  is,  that  it  was  not  transferable,  was 
signed  by  M.  At  Omaha  the  contract  was  taken  up  and  an  exchange 
check  issued  to  M.,  which  purported  upon  its  face  to  call  for  *'one  con- 
tinuous emigrant  passage"  from  Omaha  to  San  Francisco.  M.  traveled 
on  the  check  to  Palisade,  in  the  State  of  Nevada,  and  sold  it  to  0.,  who 
attempted  to  ride  on  the  ticket  upou  the  same  train:  Held^  that  he  was 
not  entitled  to  ride  on  that  check.  Cody  y,  G.  P.  R.  Co.,  114. 

2.  CoMTiNnouB  Emiobant  Passaok. — A  contract  for  **  one  continuous  emi- 

grant passage  from  Omaha  to  San  Francisco,"  is  not  a  contract  to  carry 
one  person  from  Omaha  to  an  intermediate  station,  and  a  second  to 
another  station,  and  so  on,  but  only  a  contract  to  carry  the  same  person 
through  the  entire  route.    Id. 

REMOVAL  OF  CAUSES. 

1.  Suits  Tbahsfbbbkd  to  Nationaij  Coubtb. — Only  suits  involving  rights 

depending  upon  a  disputed  construction  of  the  Constitution  or  laws 
of  the  United  States  can  be  transferred  from  the  State  to  the  National 
courts,  under  the  clause  '*  arising  under  the  Constitution  and  laws  of 
the  United  States,"  of  bection  two  of  the  act  to  determine  the  jurisdic- 
tion of  the  United  States  courts,  passed  March  3,  1875.  (18  Stat.  470.) 
TYaflon  v.  Nougues,  178. 

2.  JuBisDicrnoN  of  Mining  Claims. — Where  the  only  questions  to  be  liti- 

gated in  suits  to  determine  the  right  to  mining  claims  are,  as  to  what  are 
the  local  laws,  rules,  regulations  and  customs  by  which  the  rights  of  the 
parties  are  governed,  and  whether  the  parties  have  in  fact  conformed  to 
such  local  laws  and  customs,  the  courts  of  the  United  States  have  no 
jurisdiction  of  the  cases  under  the  provisions  of  the  act  giving  jurisdic- 
tion in  suits  "arising  under  the  Constitution  and  laws  of  the  United 
States."    Id. 

3.  Pktitioms  iroB  Tbansfeb  fbom  State  Coubib. — A  petition  for  the  transfer 

of  a  suit  from  a  State  to  a  National  court,  on  the  ground  that  it  arises 
under  the  Constitution  and  laws  of  the  United  States,  must  state  the 
facts  and  indicate  the  questions  arising  therein  which  are  claimed  to -give 
the  National  court  jurisdiction,  so  that  the  court  can  determine  for  itself 
from  the  facts  the  question  of  jurisdiction.    Id. 

4.  Insufficient  Petition. — A  petition  which   only  states  the  opinion,  or 

conclusion  of  the  petitioner,  that  the  case  arises  under  the  Constitution 
and  laws  of  the  United  States,  is  insufficient,  and  a  suit  transferred  on 
such  petition  will  be  remanded.    Id. 

5.  Removal  of  Causes — Pbovisional  Remedies. — Where  proceedings  have 

been  perfected  for  removing  a  cause  from  a  State  court  to  the  Circuit 
Court  of  the  United  States,  under  the  act  of  Congress  of  1875  (18  Stat. 
470),  the  Circuit  Court,  upon  petition  and  notice  to  the  adverse  party, 
will  grant  leave  to  file  a  copy  of  the  record  in  said  court  before  the  first 
day  of  the  next  succeeding  term  thereafter,  for  the  purpose  of  admin- 
istering without  delay  any  of  the  provisional  remedies  to  which  the  peti- 
tioning party  may  be  entitled.  Mahon^  Mining  Co.  v.  Bennett^  289. 
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6.  JuBisDionoN  AiTEB  Bkmoyal. — The  Circuit  Court,  upon  snch  petition 
and  notice,  has  jurisdiction  to  grant  leave  to  file  the  record  before  the 
day  appointed  by  statute,  and,  after  the  filing  of  the  record  in  pursu- 
ance of  such  leave,  to  proceed  to  grant  any  provisional  relief  to  which 
the  party  may  be  entitled.    Id. 

REPEAL  OF  STATUTES. 

1.  CsxMEs—BxpRAL.— Under  section  13  of  the  revised  statutes,  the  repeal  of 

an  act  defining  a  crime  and  its  punishment  does  not  prevent  the  prose- 
cution and  conviction  of  a  party  for  the  prior  violation  thereof.  U.  8. 
V.  Barr,  254. 

2.  Bepkal  of  Statute. — A  statute  is  repealed  by  the  enactment  of  another 

repugnant  to  it,  or  one  covering  the  whole  subject  of  the  former.    Id. 

RES  ADJUDICATA. 

1.  FoK  WHAT  Fbauds  Decbbss  Impeachkd  m  Equttt. — The  frauds  for 

which  judgments  are  impeachable  in  courts  of  equity  are  collateral  acts, 
extrinsic  to  the  merits.  They  are  acts  by  which  the  successful  party 
has  prevented  his  adversary  from  presenting  the  merits  of  his  case,  or  by 
which  the  jurisdiction  of  the  court  has  been  imposed  upon.  Collusion 
between  the  parties  to  obtain  a  decision  injurious  to  a  third  person;  the 
purloining  of  an  adversary's  testimony;  the  service  of  process  in  such  a 
manner  as  to  defeat  its  purpose;  false  representations  that  the  parties 
are  really  before  the  court,  are  examples  of  such  frauds  as  render  the 
judgment  impeachable.  But,  where  the  matter  involved  has  been  once 
tried,  or  so  put  in  issue  that  it  might  have  been  tried,  the  judgment  ren- 
dered is  the  highest  evidence  that  the  alleged  fraud  did  not  exist,  and 
estops  the  parties  from  asserting  the  contrary.  The  judgment  settled 
the  matter  otherwise;  it  became  res  judicata.     U.  8.  v.  Flint,  42. 

2.  JcTDOMENT — EsTOPPEL. — F.  sucd  E.  to  rccovcr  land,  and  there  was  a  trial 

and  judgment  for  defendant.  Afterward  F.  conveyed  the  same  land  to 
v.,  who  sued  E.  to  recover  the  same.  E.  set  up  as  a  defense  by  way  of 
estoppel  the  prior  judgment  against  F.,  and  the  subsequent  conveyance 
to  v.,  and  the  court  found  the  matter  of  estoppel,  and  gave  judgment  for 
defendant  on  that  ground.  Afterward  the  said  first  judgment  in  F.  v.  E. 
was  reversed  on  writ  of  error,  and  the  case  remanded  for  a  new  trial. 
V.  in  the  meantime  conveyed  to  B.  TVhen  the  case  of  F.  v.  IS.  was 
again  called  for  trial,  E.  moved  for  leave  to  file  a  supplemental  answer, 
setting  up  the  conveyance  to  Y.  and  his  subsequent  conveyance  to  B.; 
that  the  action  was  then  prosecuted  for  the  sole  benefit  of  B.,  and  by  way 
of  estoppel  against  any  recovery  for  the  benefit  of  B.,  the  said  judgment 
in  V.  V.  E.:  Held,  That  the  vacation  of  the  judgmeut  in  F.  v.  E.  after 
the  judgment  in  F.  v.  E,,  which  was  based  upon  the  first  judgment,  re- 
moved the  matter  of  estoppel,  and  that  the  judgment  in  V.  v.  E.  consti- 
tuted no  defense  to  the  action.    French  v.  Edwards,  125. 

BESIDENCE. 
1.  Besidence. — A  person  temporarily  residing  or  sojourning  at  Honolulu, 
as  United  States  Commissioner  to  the  Hawaiian  government,  is  a  non- 
resident of  the  State,  within  the  meaning  of  subdivision  3  of  section  30  of 
the  Oregon  Code  of  1854,  authorizing  the  service  of  summons  by  publi- 
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cation,  in  certain  cases  where  the  defendant  is  not  a  resident  of  the  Ter- 
ritory.   CoUinson  ▼.  Teal,  241. 

SAN  FRANCISCO. 

1.  San  Fbanozsoo  Pubblo  Cask — Thb  Effect  as  an  Aditission  of  thx  Dib- 

MiasAi.  OF  THK  United  States  of  theib  Afpeai<. — In  the  San  Francisco 
pneblo  case,  both  the  United  States  and  the  city  having  appealed  from 
the  decree  of  the  land  commission  confirming  the  claim  of  the  city,  and 
the  United  States  having  subsequently  withdrawn  and  dismissed  their 
appeal :  Held,  that  such  dismissal  of  the  appeal  on  the  part  of  the  United 
States  may  be  regarded  as  an  assent  by  the  government  to  the  main 
facts  upon  which  the  claim  of  the  city  rests,  namely :  the  existence  of  an 
organized  pueblo  at  the  site  of  the  present  city  upon  the  acquisition  of 
the  country  on  July  7,  1846;  the  possession  of  such  pueblo  of  proprie- 
tary rights  in  certain  lands,  and  the  succession  to  such  proprietary 
rights  by  the  city.    Pueblo  Case,  553. 

2.  The  Existence  of  the  Foeblo.— A  pueblo  of  some  kind,  having  an 

ayuntamiento,  composed  of  alcaldes,  regidores  and  other  municipal 
officers,  existed  at  the  site  of  the  present  city  of  San  Francisco  as  early 
as  1834,  and  continued  in  existence  until  and  subsequent  to  the  cession 
of  the  country  to  the  United  States.    Id. 

3.  Mexican  Law  as  to  Pueblo  Land. — By  the  laws  of  Mexico  in  force  at 

the  date  of  the  conquest,  a  pueblo  or  town,  when  once  established  and 
officially  recognized,  became  entitled,  for  its  own  use  and  the  use  of  its 
inhabitants,  to  four  square  leagues  of  land.    Id. 

4.  BiQHT  TO  Pueblo  Lands  not  Dependent  upon  Fuevious  Designation 

OF  BouNDABiKS  AND  UsKS. — Though  in  some  instances  under  the  Mexi- 
can laws  an  offii^er  was  appointed  to  mark  off  boundaries  of  the  four 
•  square  leagues  to  which  new  pueblos  were  entitled,  and  to  designate 
the  uses  to  which  particular  tracts  should  be  applied,  yet  the  right  of 
the  pueblos  and  their  inhabitants  to  the  use  and  enjoyment  of  the 
lauds  was  not  made  dependent  upon  such  measurement  and  designa- 
tion.   Id, 

5.  PowKB  OF  GovEBNMENT  TO  DISPOSE  OF  PuEBLO   Lands. — The  govern- 

ment retained  the  right  to  control  the  use  and  disposition  of  pueblo 
lands,  and  to  appropriate  them  to  public  uses  until  by  action  of  the  city 
authoritieB  they  were  vested  in  private  proprietorship.    Id. 

6.  Tenure  of  and  Title  to  Pueblo  Lands. — The  lands  assigned  to  pueb- 

los, whether  by  general  law  regulating  their  limits  to  four  square  leagues 
or  by  special  designation  of  boundaries,  were  not  given  to  them  in  ab- 
solute property  with  full  right  of  disposition  and  alienation,  but  to  be 
held  by  them  in  tnist  for  the  benefit  of  the  entire  community,  with  such 
powers  of  use,  disposition  and  alienation  as  had  been  already  or  might 
afterward  be  conferred  upon  them  or  their  officers  for  the  due  execution 
of  the  trust.    Id. 

7.   AUTHOBITY  OF  THE    UNITED  StATES    AtTOBNEY  OVEB  LeQAL  PbOCEKDINOS 

Instituted  by  Hii£.>-The  United  States  attorney  is  the  regular  officer  of 
the  government,  having  charge  of  all  its  legal  proceedings  within  his 
district,  subject  only  to  the  general  direction  and  supervision  of  the  at- 
torney-general; and  when  other  counsel  are  employed  in  these  proceed- 
ings, it  is  to  aid  him  in  their  management,  not  to  assume  his  authority 
or  direct  his  conduct.    Id, 
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8.  MuKzoiPAZi  Lands. — Although  a  pueblo  of  some  kind  existed  at  the  site  of 
the  present  city  of  San  Francisco  previouB  to  and  on  the  acquisition  of 
the  country,  July  7,  1846,  possessing  some  interest  in  lands  within  cer- 
tain prescribed  limits,  yet  the  former  government,  until  such  acquisition, 
retained  a  right  to  control  the  use  and  disposition  of  these  lands  unti^ 
by  action  of  the  officers  of  the  pueblo,  or  other  competent  authority, 
they  became  vested  in  private  proprietorship,  and  that  right  upon  the 
cession  passed  to  the  United  States,  and  could  at  any  time  thereafter  be 
exercised  by  reserving  parcels  of  the  lands  for  public  purposes.  Parties 
taking  possession  of  any  of  the  municipal  lands  thus  reserved  held  them 
at  the  pleasure  of  the  government.  Grisar  v.  ifcDotoeU,  597. 

9.  BssxBVATioN  OF  PuBBLo  Lands. — Although  an  order  of  the  President 

excepts  and  reserves  from  sale  certain  lands  within  the  pueblo,  using 
the  language  employed  when  a  reservation  of  public  lands  is  made,  to 
which  no  adverse  claim  is  asserted,  yet  the  order  is  expressive  of  an 
intention  to  withdraw  the  lands  from  the  control  and  disposition  of  the 
authorities  of  the  pueblo,  and  will  be  enforced  as  effectual  for  that  pur- 
pose.   Id, 

10.  Tttlk  to  Pueblo  Lands. — The  title  of  the  pueblo  to  its  municipal  lands 
was  an  imperfect  one,  requiring  further  action  of  the  government 
before  it  could  be  turned  into  an  indefeasible  estate.  The  claim  of  the 
city  had,  therefore,  to  undergo  judicial  investigation  before  the  board  of 
laud  commissioners,  and  to  depend  for  its  validity  in  extent  upon  the 
determination  of  the  board  and  the  tribunals  of  the  United  States  to 
which  it  could  be  carried.  The  claim  of  the  city,  having  been  thus  investi- 

«  gated,  was  confirmed  to  four  square  leagues,  subject  to  certain  excep- 
tions, among  which  were  all  such  parcels  of  laud  as  had  been  previous 
to  that  time  "reserved  or  dedicated  to  public  uses  by  the  United  States." 
The  lands  thus  reserved  include  Black  Point,  the  premises  in  contro- 
versy in  this  case.    Id, 

11.  ExisTEMOR  or  Pueblo  at  San  Fbanoisco  no  lonobb  Open  to  Disous- 
siON. — The  existence  of  a  Mexican  pueblo  at  the  site  of  the  present  city 
of  San  Francisco,  on  July  7,  1846,  its  possession  of  an  interest  in  lands 
to  the  extent  of  four  square  leagues,  and  the  succession  of  the  present 
city  to  such  interest,  having  been  judicially  settled  in  a  controversy  be- 
tween the  city  and  the  United  States,  are  matters  no  longer  open  to  dis- 
cussion.    UnUed  States  v.  Hare,  653. 

12*  Pukblo  Lands  not  Subject  to  Execution. — Lands  within  the  limits 
of  the  pueblo  of  San  Francisco  were  not  subject  to  levy  and  sale  under 
judgment  and  execution  against  the  city .    Jd. 

13.  Nature  of  Pueblo  Title  -Oontbol  of  Govebmicbnt. — The  lands  of  the 
pueblo  of  San  Francisco  were  not  held  in  absolute  property,  with  full 
right  of  alienation  and  disposition,  but  were  subject  to  the  control  and 
disposition  of  the  government  until  the  title  passed  to  private  parties; 
and  this  right  of  control  and  disposition,  which  existed  in  the  former 
government,  passed  upon  the  cession  of  the  country  to  the  United  States, 
and  could  afterward  be  exercised  by  them  at  any  time  before  the  prop- 
erty had  passed  to  third  parties  by  the  action  of  the  pueblo  authorities 
in  accordance  with  existing  laws.    Id, 

14.  United  States  Militabt  Authobities  had  no  Foweb  to  Dispose  of 
Pueblo  Lands. — The  officers  of  the  United  States  army  who  occupied 
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Galifomia  prior  to  the  organization  of  the  State  government,  had  no 
power  to  grant  or  dispose  of,  or  to  reserve  from  grant  or  disposition,  any 
portion  of  the  pueblo  lands  or  any  portion  of  the  public  property  of  the 
United  States;  they  conld  in  no  respect  impair  any  rights  which  the 
United  States  may  have  acquired  over  either  by  the  conquest  or  might 
subsequently  acquire  by  treaty.    Id. 

15.  Gkn.  Eeabnt's  Bbaor  avd  Watkb-lot  Gbant  Invalid. — The  attempted 
grant  to  San  Francisco  by  General  Kearny,  on  March  10,  1847,  of  the 
beach  and  water-lots  was  an  act  beyond  his  authority  to  execute,  and 
passed  no  interest  whatever.    Id, 

16.  BiNooN  Point  Gk>vBBNMENT  Beskbvk  Invalid.— -The  attempted  selection 
by  Major  Hardie,  on  July  18,  1847,  of  a  government  reserve  at  Rincon 
I'oint,  in  San  Francisco,  was  invalid;  such  appropriation  could  only 
have  been  made  by  act  of  Congress  or  order  of  the  President.    Id, 

17.  PowBB  TO  "  Bebkbvx  '*  PuBLio  Lands.— While  the  President  of  the 
United  States  was  authorized  in  particular  cases  to  reserve  from  sale  for 
public  uses  portions  of  the  public  lands,  no  such  power  was  vested  in 
the  head  of  any  subordinate  departments  of  the  government.  The  sec- 
retary of  the  treasury  could  not  execute  nor  approve  of  a  lease  of  any 
property  belonging  to  the  United  States  without  special  authority  of 
law.    Id. 

18.  TiTLB  TO  Land  Gbantkd  bt  San  Fbangibco  Pbiob  to  Detkbmination 

OF  Pueblo  Claim. — Parties  who  obtained  conveyances  from  the  city  of 
San  Francisco,  whilst  its  claim  for  pueblo  lands  was  pending  before  the 
United  States  tribunals,  took  whatever  interest  they  acquired  subject  to 
the  determination  of  the  claim.    Id. 

19.  When  Final  Decbee  in  San  Fbangibco  Pusblo  Case  Took  Effect. — 

The  final  decree  in  the  San  Francisco  pueblo  case  took  effect,  by  rela- 
tion, on  the  day  when  the  petition  was  presented  to  the  land  commis- 
sion in  July,  1852,  and  is  to  be  considered  as  if  entered  on  that  day.  Id. 

20.  Mkamino   of  "Wobd  **Gbants'*  in   San   Fbancisco  Pueblo  Decbee. — 

The  term  "grants"  in  the  final  decree  of  the  San  Francisco  pueblo 
case,  declaring  that  the  confirmation  is  in  trust  for  the  benefit  of  lot 
holders  under  grants  from  the  pueblo,  town  or  city,  comprehends  all 
previous  conveyances  from  the  city.    Id, 

21.  San  Fbancisco  Alcalde  TiTLE.^The  operation  of  the  Van  Ness  ordi- 
nance of  the  city  of  San  Francisco,  and  the  confirmatory  legislation  of 
the  State  of  California,  and  the  action  of  Congress  was  to  give  to  the 
holders  of  San  Francisco  alcalde  grants,  such  as  are  mentioned  In  the 
ordinance,  an  absolute  and  indefeasible  estate.    HdU  v.  Unger,  672. 

SEAL  FISHERIES. 

1.  KiLLiNa  Seal. — A  vessel  is  not  engaged  in  the  violation  of  section  1956 

of  the  revised  statutes,  which  provides  that  **  no  person  shall  kill  any 
*  *  *  fur-seal  *  •  •  within  the  limits  of  Alaska  territory,*' etc., 
unless  such  vessel  is  used  or  employed  in  the  actual  killing  of  such  seal; 
and  a  mere  preparation  or  intention  upon  the  part  of  her  master  or 
owners  so  to  employ  her  is  not  sufficient  to  constitute  the  offense,  if  for 
any  reason  no  seal  are  killed.     The  Ocean  Spray,  105. 

2.  Fobeion  Yotaqk. — A  vessel  enrolled  and  licensed  for  the  fisheries  does 
'    not  violate  section  4337  of  the  revised  statutes,  which  prohibits  such 
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Tessel  from  proceeding  on  a  foreign  Toyage  without  being  registered,  by 
touching  at  or  entering  the  foreign  port  of  Victoria,  for  supplies  or  any 
purpose  other  than  trade,  on  her  \ray  from  San  Francisco  to  the  fishing 
grounds  on  the  north-west  coast.    Id, 

3.  Marinbbs. — Al)  persons  who  are  employed  on  a  Tessel  to  assist  in  the 

main  purpose  of  the  voyage  are  mariners,  and,  therefore,  persons  who 
shipped  on  the  Ocean  Spray  at  Victoria  as  sealers,  to  take  seal  in  the 
northern  waters — that  being  the  object  of  the  voyage — are  mariners,  and 
have  a  lien  upon  the  vessel  for  their  wages.    Id. 

4.  Waqes.— When  a  voyage  is  broken  up  or  lost  by  the  act  or  fault  of  the 

master  or  owner,  the  seamen  are  nevertheless  entitled  to  their  wages 
for  the  full  voyage  or  the  time  which  it  would  probably  require  to  com- 
plete it.    Id. 

5.  Same. — The  rule,  freight  is  the  mother  of  wages,  does  not  apply  to  a 

fishing  or  sealing  voyage,  and  appears  to  be  abolished  altogether  by  sec- 
tion 4526  of  revised  statutes.    Id, 

SEAMEN. 

1.  Mabikbbs.— AH  persons  who  are  employed  on  a  vessel  to  assist  in  the 

main  purpose  of  the  voyage  are  mariners,  and  therefore  persons  who 
shipped  on  the  Ocean  Spray  at  Victoria  as  sealers,  to  take  seal  in  the 
northern  waters — that  being  the  object  of  the  voyage — are  mariners,  and 
have  a  lien  upon  the  vessel  for  their  wages.    Ocean  Spray,  105. 

2.  Waoxs. — When  a  voyage  is  broken  up  or  lost  by  the  act  or  fault  of  the 

master  or  owner,  the  seamen  are  nevertheless  entitled  to  their  wages  for 
the  full  voyage,  or  the  time  which  it  would  probably  require  to  complete 
it.    Id. 

3.  Sams. — The  rule,  freight  is  the  mother  of  wages,  does  not  apply  to  a  fish- 

ing or  sealing  voyage,  and  appears  to  be  abolished  altogether  by  section 
4525  of  revised  statutes.    Id. 

4.  Seaman's  Right  to  bk  Gubed  at  Ship's  Expense. — Held,  under  the  cir- 

cumstances of  this  case,  that  the  seaman  had  relinquished  his  right  to  be 
cured  at  the  ship's  expense.    Bark  Cambridge,  252. 

SEAWORTHINESS. 

1.  Compasses— Sea W0BTHINE88. — In  order  to  be  seaworthy,  a  ship  must  be 

furnished  with  suitable  compasses.    Lord  v.  G.N.dbP.  8.  Co,,  292. 

2.  Causes  abisimo  afteb   Leaving   Post.  — Where  a  vessel  is  properly 

officered  and  manned,  and  in  all  respects  seaworthy,  when  she  leaves 
port,  and  a  loss  occurs  from  the  subsequent  negligence  of  the  master  or 
crew,  or  from  other  causes  arising  during  the  voyage,  without  the  privity 
or  knowledge  of  the  owner,  the  owner's  liability  is  within  the  limitations 
prescribed  by  the  statute.    Id. 

3.  Deviatino  Compasses. — Where  the  ship  is  provided  with  several  correct 

compasses,  and  one  compass,  from  any  cause,  deviates,  if  the  master, 
by  the  exercise  of  ordinary  care  and  skill,  can  discover  the  deviation, 
and  correct  the  deviating  compass  by  the  others,  and  thus  be  able  to 
steer  the  proper  courses,  the  ship  is,  in  this  respect,  seaworthy.    Id. 

SERVICE  OF  PROCESS. 
1.  Sebvicb  of  Pbocess — Omission  or  Shbuft's  Retubn. — Where  a  sheriff 
made  two  certificates  of  service  of  a  copy  of  sammons  and  certified  copy 
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of  complaint,  according  to  one  of  which  he  served  "  a  true of  this 

writ  attached  to  a  certified  copy  of  complaint,"  and  according  to  the 

other  he  served  "  a  true of  the  complaint  attached  to  a  true  copy  o^ 

the  summons:'*  2Ze2d,  that  the  certificate  of  service  was  good;  and  that 
the  omission  in  one  certificate  was  cured  by  the  statement  in  the  other. 
Norton  v.  Meader,  603. 

2.  Sbbvicb  of  Papebs  whsbb  Pabtt  dxclines  to  Bbcszvk  Them. — If  a 

person  declines  to  receive  from  an  officer  a  paper  presented  for  service, 
the  officer  n^hj  deposit  it  in  any  convenient  place  in  the  presence  of  the 
party,  and  the  service  will  be  good.    Id. 

3.  BECIT4LS  or  Sebvicb  in  JcTDaMBNT  PBiKA  TACiK  £viDEiraB. — Therecitsls 

in  a  judgment  or  decree  by  a  competent  court  that  the  defendants  had 
been  legally  summoned  are  prima  faeU  evidence  thereof.    Jd. 

See  PaBLZoiTzoN  of  Suumons. 

SPIRITUOUS  LIQUORS. 

1.  AiiASKA,  HOW  FAB  INDIAN  GouvTBT. — Alaska  is  not  an  *<  Indian  country  " 
in  the  technical  sense  of  that  phrase,  only  so  far  as  the  introduction  and 
disposition  of  spirituous  liquors  are  concerned;  and,  subject  to  this  re- 
straint, it  is  open  to  occupation  and  trade  generally.  Waters  v.  Camp- 
beU,  121. 

STAMPS. 

See  Eqxtitt,  21,  22. 

STATU  QUO. 
See  Equity,  29. 

STATUTES  CONSTRUED. 

1850.    Act  September  27,  9  Stat.,  496.    Donation  Act,  17. 

1852.    Act  January  20.    Amending  last,  17. 

1868.    Treaty  July  24,  Act  IX,  Stat.     Treaty  with  China,  28. 

Revised  Stat.,  Sees.  1956,  4337,  4525.    Seal  Fisheries,  105. 

Revised  Stat.,  Sec.  1954.    Repealing  Clause,  121. 
1873.    Act  March  3,  Sees.  20,  21,  17  Stat.,  530.    Extension,  121. 

Gal.  Code  Civil  Pro.,  Sec.  367,  Construed,  125. 

Revised  Stat.,  Sec.  3753.    136. 

Revised  Stat.,  Sec.  5128.    Bankruptcy,  173. 
1876.    March  3,  18  Stat.,  47.    Removal  of  Causes,  178. 

Revised  Stat.,  Sec.  5132.    Infamous  Crimes,  211. 

Revised  Stat.,  Sec.  3477.    Claim,  217. 

Revised  Stat.,  Sec.  13.    Repeal  of  Stat.,  254. 

Revised  Stat.,  Sec.  4283.    Liability  of  Ships,  292. 
1866.    Act  July  26,  14  Stat.,  251.    Mining  Patents,  302. 
1872.    Act  May  10,  17  Stat.,  91.     Mining  Patents,  302. 
1864.    July  1.    Land  Titles  California,  551. 
1799.    March  2,  1  Stat.  U.  S.,  705.    Collectors'  Bond,  590. 
1846.    August  6,  9  Stat.  U.  S.    Collectors'  Bond,  590. 
1823.    March  3,  3  Stat.  771.    Frauds  and  Forgery,  629. 
1858.    May  18.  11  Stat.,  290.    Forging  Titles,  629. 
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supplemental  answer. 

See  Pleadinos,  1-6;  Bks  Abjitdxoata,  2. 

SURVEYS. 
See  Mkzioan  Gbamts. 

TITLE. 
1.    CoLOB  or  TiTLV,  WHIT. — By  oolor  of  title  is  meant  the  semblance  or 
appearance  of  title.    Whererer  any  instmment  by  apt  words  of  convey- 
ance from  grantor  to  grantee  in  form  passes  what  purports  to  be  the 
title,  it  giyes  color  of  title.    Field  v.  Columbet,  523. 

TREASON. 

1.  Cbiminal  Tbials — JuBiBB  NOT  JuDOSB  OF  Law. — Although  juries  in  crim- 

inal trials  have  the  power  to  disregard  the  instructions  of  the  court  on 
questions  of  law,  and  in  case  of  acquittal  their  decision  is  final,  yet  it 
IS  their  duty  to  take  the  law  from  the  court,  and  apply  it  to  the  fadts  of 
the  case.     U.  8.  y.  Oreathouse,  457. 

2.  Tbbasom  Dkfined  bt  the  Constitution — Powbb  of  Gonobbss.— Treason 

having  been  defined  by  the  Gonstitutiou,  Congress  can  neither  extend 
nor  restrict  the  crime;  its  power  over  the  subject  is  limited  to  prescrib- 
ing the  punishment.    Id, 

3.  Mbaninq  of  **Enbmib8/'  m  Constttutional  Clausb  Dbfininq  Tbbason. — 

The  term  "  enemies,"  as  used  in  the  constitutional  clause  defining  trea- 
son (Oons.,  art.  Ill,  sec.  3.),  applies  only  to  subjects  of  a  foreign  power 
in  a  state  of  open  hostility  with  us;  it  does  not  embrace  rebels  in  insur- 
rection against  their  own  government.    Id, 

4.  .Mbanino  of  "  LEYTiNa  Wab.  '* — To  constitute  a  **  levying  of  war  **  within 

the  meaning  of  the  constitutional  clause  defining  treason  (Cons.,  art. 
Ill,  sec.  3),  there  must  be  an  assemblage  of  persons  with  force  and  arms 
to  overthrow  the  government  or  resist  the  laws.    Id, 

5.  Ant  Aid  in  thb  Pbosboution  of  Wab  against  United  States  Tbeason. — 

If  war  is  levied  against  the  United  States,  all  who  aid  in  its  prosecution, 
whether  by  open  hostilities  in  the  field,  or  by  performing  any  part  in  the 
furtherance  of  the  common  object,  however  minute  or  however  remote 
from  the  scene  of  action,  are  guilty  of  treason.    Id, 

6.  In  Tbeason  All  Pbinoipals,  No  Aoobbsobies. — In  treason  there  are  no 

accessories;  all  who  engage  in  rebellion  at  any  stage  of  its  existence,  or 
who  designedly  give  to  it  any  species  of  aid  and  comfort,  in  whatever 
part  of  the  country  they  may  be,  are  principals  in  the  commission  of 
the  crime.    Id. 

7.  OvBBT  Acts  of  Tbeason. — The  purchase  of  a  vessel,  and  fitting  her  up 

for  service  with  arms  and  ammunition,  and  the  employment  of  men  to 
manage  it,  in  pursuance  of  a  design  to  commit  hostilities  on  the  high 
seas,  in  aid  of  an  existing  rebellion  against  the  United  States,  are  overt 
acts  of  treason.    Id, 

8.  Actual  Asbistanoe  not  Essential  to  Givinq  Aid  and  Comfobt. — It  is 

not  essential  to  constitute  giving  aid  and  comfort  that  the  effort  to  aid 
should  be  successful,  and  actually  render  assistance.   Overt  acts,  which 
if  successful,  would  advance  the  interests  of  the  rebellion,  amount  to 
aid  and  comfort.    Id, 
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9.  Tbeason  bt  Contedebatbs  wxthut  Lotal  States. — Beltigerent  rights 

conceded  to  the  Confederate  States  cannot  be  invoked  for  the  protec- 
tion of  persons  entering  within  the  limits  of  a  State  which  has  not 
seceded  and  secretly  getting  up  hostile  expeditions  against  the  govern- 
ment.   Id,  ' 

10.  A  Letteb  or  Marque  no  Pboteotion  in  Such  Cases. — A  letter  of 
.  marqae,  issued  by  an  insurrectionary  government  erected  by  some  of 

the  States  or  the  people  thereof,  in  rebellion  against  the  authority  of 
the  United  States,  constitutes  no  defense  to  a  judicial  trial  for  treason 
in  levying  war  under  such  letter,  so  long  as  the  legislative  and  executive 
departments  have  not  recognized  the  existence  of  such  government,  and 
its  authority  to  issue  letters  of  marque.  Id, 
12.  Punishment  of  Tbeason. — ^The  true  construction  of  the  act  of  July  17, 
1862,  for  the  punishment  of  treason  is,  that  Congress  intended:  1.  To 
preserve  the  act  of  1790  (which  prescribes  the  death  penalty)  in  force 
for  the  prosecution  and  punishment  of  offenses  committed  previous  to 
July  17,  1862,  unless  the  parties  accused  are  convicted  under  the  act  of 
the  latter  date  for  subsequent  oflfenses;  and,  2.  To  punish  treason  there- 
after committed  with  death,  or  fine  and  imprisonment,  in  the  discretion 
of  the  court,  unless  the  treason  consists  in  engaging  in  or  assisting  a 
rebellion  or  insurrection;  in  which  event,  the  death  penalty  is  to  be  aban- 
doned, and  a  less  penalty  is  to  be  inflicted.    Id. 

TEEATY. 
See  China  and  Chinamen. 

TRUST  AND  TRUSTEE. 
See  Equttt. 

VAN  NESS  ORDINANCE. 
1.  San  Fbanoibco  AijCalde  Titles. — The  operation  of  the  Van  Ness  Ordi- 
nance of  the  city  of  San  Francisco  and  the  confirmatory  legislation  of 
the  State  of  California,  and  the  action  of  Congress,  was  to  give  to  the 
holders  of  San  Francisco  alcalde  grants,  such  as  are  mentioned  in  the 
ordinance,  an  absolute  and  indefeasible  estate.    Hail  y.  Unger,  672. 

VESSEL. 

1.  Contbact  to  Build  a  Vessel. — Upon  a  contract  to  build  and  deliver  a 

vessel  after  a  successful  trial  trip  at  sea,  although  the  party  for  whom  it 
is  built,  in  pursuance  of  the  contract,  inspects  and  approves  the  work 
as  it  progresses,  and  makes  payments  thereon  in  proportion  to  such 
progress,  said  party  does  not  thereby  become  the  owner  of  such  vessel, 
nor  until  the  final  completion  and  delivery  thereof.  Revenue  Cutter  No. 
2,  143. 

2.  Mabitime  Contbact. — A  vessel  launched  and  afloat  upon  the  navigable 

waters  of  this  district  is  a  vessel  built,  and  a  contract  to  famish  mate- 
rials for  her  equipment  is  a  maritime  one.  The  ruling  in  The  EHta  Laddf 
3  Saw.  519,  affirmed.    Id, 

3.  Possession. — ^A  party  contracted  with  the  United  States  to  build  and  de- 

liver a  vessel  after  a  successful  trial  trip  at  sea,  and  the  latter,  in  pursu- 
ance of  the  contract,  kept  a  superintendent  at  the  vessel  during  the 
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progress  of  the  work,  with  power  to  reject  or  approve  any  material  used 
in  her  construction:  Held,  that  the  contractor  was  in  possession  during 
the  progress  of  the  work,  and  not  the  United  States,  and  that  the  vessel 
was  not  exempt  from  the  process  of  this  court  in  a  suit  to  enforce  a  lien 
against  her  for  materials  furnished  for  her  equipment  at  the  request  of 
the  contractor.    Id, 

4.  Samk  Subject. — The  builder  under  such  contract  having  failed  to  per- 
form the  same,  and  the  contract  being  that  the  United  States  might  in 
such  case,  at  the  option  of  the  secretary  of  the  treasury,  complete  the 
work  at  the  expense  of  the  contractor:  Held,  that  until  such  option  was 
exercised,  the  vessel  was  not  and  could  not  rightfully  be  taken  into  the 
possession  of  the  United  States,  and  that  when  it  was,  the  United  States 
would  take  possession  merely  as  the  agent  of  the  contractor  to  finish 
the  vessel  for  and  on  the  account  and  risk  of  the  latter.    Id. 

6.  Intebstatk  Commeboe. — Where  a  vessel  running  upon  the  ocean  between 
ports  of  the  same  State  carries  merchandise  between  such  ports,  des- 
tined to  points  in  other  or  foreign  States,  on  through  bills  of  lading,  or 
carries  passengers  between  such  ports,  destined  to  points  in  other  States 
or  foreign  countries^  upon  through  tickets,  she  is  engaged  in  interstate 
and  foreign  commerce,  and,  as  an  instrument  of  such  commerce,  is  sub- 
ject to  the  regulating  power  of  Congress,  and  the  provisions  of  section 
4283  of  the  revised  statutes,  limiting  the  liability  of  owners,  are  appli- 
cable to  such  vessel.    Lord  v.  G.  N.  <fc  F.  S.  Co.y  292. 

6.  Domestic  Gommebob  on  Vessels  Engaoed  in  Intebstatb  Coicmbbcb. — 

Where  such  a  vessel  also  carries  merchandise  from  one  port  to  another 
port  of  destination  in  the  same  State,  the  provisions  of  section  4283  of 
the  revised  statutes,  limiting  the  liability  of  owners  of  vessels  for  losses 
occurring  without  their  privity  or  knowledge,  are  applicable  to  such 
merchandise,  as  well  as  to  merchandise  destined  to  other  States  or  for- 
eign countries.     Id. 

7.  Same. — A  party  using,  for  the  transportation  of  his  goods,  an  instrument 

of  commerce,  which  is  subject  to  the  regulating  power  of  Congress,  must 
use  it  subject  to  all  the  limitations  imposed  upon  its  use  by  Congress. 
Id. 

8.  Pbivitt  ob  Knowledge  of  Ownbe. — The  word  '*  privity  "  of  the  owner, 

used  in  section  4283  of  the  revised  statutes,  means  some  fault  or  neglect 
in  which  the  owner  of  the  vessel  personally  participates;  and  "knowl- 
edge,'' as  used,  means  some  personal  cognizance,  or  means  of  knowl- 
edge, of  which  he  is  bound  to  avail  himself,  of  a  contemplated  loss,  or 
of  a  condition  of  things  likely  to  produce  or  contribute  to  a  loss,  without 
adopting  appropriate  means  to  prevent  it.    Id. 

9.  CoBPOBATioNs  AS  OWNERS. — Where  the  owner  is  a  corporation,  the  privity 

or  knowledge  of  the  managing  officers  of  the  corporation  is  privity  or 
knowledge  on  the  part  of  the  corporation  itself.     Id. 

10.  Cabb  of  Owneb  in  Fittino  Out  Ship. — The  owner  is  bound  to  exercise 
the  utmost  care  in  the  selection  of  a  competent  master  and  crew,  and  in 
providing  a  vessel  in  all  respects  seaworthy;  and  if,  by  reason  of  any 
neglect  or  fault  in  these  particulars,  a  loss  occurs,  the  owner  is  in  privity 
within  the  meaning  of  the  statute.    Id. 

11.  Same. — If  the  owner  exercises  due  care  in  the  selection  of  the  master 

■ 

and  crew,  and  in  providing  a  seaworthy  vessel,  and  a  loss  afterward 
48 


754  Indbx. 

oocors,  without  his  priyity  or  knowledge,  through  the  negligence  of  the 
master  or  crew,  or  from  some  secret  defect  in  the  ship  or  its  equipments, 
which  could  not  haye  been  discorered  or  avoided  by  the  exercise  of 
proper  care  on  his  part,  the  owner's  liability  is  within  the  limitation  of 
the  statute.    Id. 

WAGES. 
See  Kasteb  of  Vessel,  4;  Seamkm,  S-5. 

WIFE. 
See  HuBSAMD  and  Witb;  Mabbibd  Woman. 
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